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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

MSP Recovery Claims, Series LLC Case N0.5:19¢cv00436
etal.,
Plaintiff s,

-VS- JUDGE PAMELA A. BARKER

The PhoenixInsurance Company
MEMORANDUM OPINION AND
Defendant ORDER
Currently pending is DefendaRhoenixinsurance Company’s Motion to Dismiss pursuant
to Federal Rules of Civil Procedure 12(b)(1) and (6). (Doc7NoRlaintiffs MSP Recovery Claims,
Series, LLC and Series 11509 filed a Brief in Opposition, to which Defendant replied. For the
following reasons, Defendant’s Motion to Dismis& RANTED IN PART and DENIED IN PART
l. Procedural Background
On February 272019,Plaintiffs MSP Recovery Claims, Series LLC and Seried 1:609
LLC (hereinafter referred to collectively as “Plaintiffs”) filed a Class Complaigainst Defendant
Phoenix Insurance Compangssertig a private cause of action for double damages under |the
Medicare Secondary Payer Act, 42 U.S.C. 8 1395y(b)(3)(A). (Doc. Nd'He)Complaintalleges

that Plaintiffs’assignorsand the putative Class Membenade conditional Medicare payments fg

=

1 The Complaint defines the putative class as follows: “All Medicare Advantaggniations, or their assignees, that
provide benefits under Medicare Part C, in the United States of America agwiftsies, which made payments for 4
Medicare beneficiary’s medical expenses where Defendant: (1) is the prinyenfyyavirtue of having settled a claim
with a Medicare beneficiary enrolled in a Medicare Advantage plan; (2) setlispute to pay for personal injuries with
a Medicare beneficiary enrolled in a Medicare Advantage plan; and (3) failed to reémidedicare Advantage
Organizations, or their assignees, the payments provided for miéeiina and services related to the claims settled py
Defendant.” (Doc. No. 1 at § 47.)

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohndce/5:2019cv00436/251738/
https://docs.justia.com/cases/federal/district-courts/ohio/ohndce/5:2019cv00436/251738/15/
https://dockets.justia.com/

medical expenses incurred by its enrollees resulting from injuries sustaingctidents with

Defendant’s insuredg(ld. at § 2.) Plaintiffs allege thaDefendanPhoenix lecame a primary payer

responsible for Plaintiffs’ assignors and the Class Members enrolleetath expenses under the

MSP Act upon entering into settlements with ¢éheolleesbut has fepeatedly failetto reimburse

payments made by Plaintiffs’ assigaoelating to its enrollees’ acciderglated medical expenses|

(Id. at 17 23.)

Phoenixfiled a Motion to Dismiss pursuant to Fed. R. Civ. P. 12(b)(1) andr(®ay 20,
2019. (Doc. No.7.) Plaintiffs filed a Brief in Opposition on June 19, 2019 (Doc. N, tb which
Phoenixreplied on Jly 3, 2019 (Doc. No. 12.)

This matter was rassigned to the undersigned on Juhe2P19 pursuant to General Orde
2019-13.

Il. Factual Allegations

The Class Complaint contains the following factual allegatiddn September 22, 2015, J.R

was injured in an accident, as a result of which he/she sustained a variety e iajutirequired
medical treatment and services. (Doc. No. 1 a9) 8At this time, J.R. was enrolled in Medicar
through a plan issueahd administered by SummacCare, n@id. at 17.) J.R.’s medical providers
issued a bill for payment of the accidealated medical expenses to SummacCare in the amour

$49,924.27. 1. at 1 10.) SummacCare paid $7,437.34.) (

2 As discussethfra, Part C of Medicare created the program now known as “Medicare Advantage.” thiageogram,
enrollees may obtain their Medicare benefits through private insuressiikas Medicare Advantage Organizations ¢
“MAOSs") instead of receiving direct benefits from the government undsttidhre Parts A and Rlaintiffs allege that
SummacCare is a Medicare Advantage Organization, or “MAOGc(No. 1 at 1.5
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Thetortfeasor responsible for the accident was insured by Defendant Phoenix ualdditya i

insurance policy. 1d. at 1 8.) J.R. subsequently made a claim against the tortfeasor, which Defendan

settled for an undisclosed amount in exchange for a retdaskeclaims. [d. at 1 11.) Plaintiffs
allege that, as a result of this settlement, “Defendant became a primarapdygibject to liability
for J.R.’s accidentelated medical expenses.ld.)

Plaintiffs MSP Recovery Claims, Series, LLC and efi611509, LLC claim that, as a
primary payer, Defendant is legally obligated to reimburse conditional kedmayments made by
SummacCare with respect to J.Rd. @t § 3.) Plaintiffs allege that they have the legal right to pur
these claims for imbursement pursuant to a series of assignment agreements, copies of whi
attached to the Complaintld( at § 14.)See alsdoc. Nos. 1-4, B. Specifically, Plaintiffs allege
that, on May 12, 2017, SummaCare and MSP Recovery, LLC entered itWssignment” and
“Recovery Agreement,” in which SummacCare irrevocably assigned all righesdger conditional
payments made on behalf of its enrollees to MSP Recovery2L{0®c. No. 14 at § 4.1)Thereafter,
on June 12, 2017, MSP Recovery, LLC gsed all rights under the Recovery Agreement to “Ser

16-11509, LLC, a series of MSP Recovery Claims, Series LL@I! dt { 16.)SeeDoc. No. 1-5.
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On September 5, 2018, SummacCare sent a letter to MSP Recovery, LLC in which itednfirm

that it “has consented to, approved, and ratified the assignment of Recovery AgreemeroeaBcl
June 12, 2017 by MSP Recovery, LLC, and all rights contained therein, including ab aadn
reimbursement rights, to and in favor of MSP Recovery Claim Series, LB@yoof its designated

series, including but not limited to, Series 16-11-509.” (Doc. No. 1-6.)

3 MSP Recovery, LLC is not a party to this action.
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After Defendant failed to submit reimbursement for J.R’s medical experaetif8 MSP
Recovery Claims, Series LLC and Seriesl16&609, LLC filed the intant action against Defendan
Phoenix on February 27, 2019. (Doc. No. 1.)

. Standards of Review

Defendant moves for dismissal on the basis of both lack of subject matter jiorsdinder
Fed. R. Civ. P. 12(b)(1), and failure to state a claim under Fed. R. Civ. P. 12{i)é3¥tandard of
review of a 12(b)(1) motion to dismiss for lack of subject matter jurisdictiomndspen whether the
defendant makes a facial or factual challenge to subject matter jurisdi¢fiayside Church v. Van
Buren Couny, 847 F.3d 812, 8147 (6th Cir. 2017). A facial attack “questions merely the
sufficiency of the pleading” and requires the district court to “take[ dllegations in the complaint
as true’ Gentek Bldg Prods., Inc. v. Shervivilliams Co, 491 F.3d 320, 330 (6th Cir. 2007)0
survive a facial attack, the complaint must contain a short and plain statemengaduhds for
jurisdiction. See Rote v. Zel Custom Mfg. L1826 F.3d 383, 387 (6th Cir. 201&gle v. Ohio Civil
Service Employees Ass’iF8CME, Local 11397 F.Supp.3d 1076, 1081-1082 (S.D. Ohio 2019)

A factual attackon the other handraises a factual controversy requiring the district cod
‘to weigh the conflicting evidence to arrive at the factual predicate that suligetetr doe®r does
not exist.”” Wayside Church847 F.3d at 817 (quotin@entek Bldg. Prods., Inc491 F.3d at 330).
The plaintiff has the burden of proving jurisdiction when subject matter jurisdiciohallenged.
Rogers v. Stratton Indys798 F.2d 913, 915 (6th Cir. 1986 he court may allow “affidavits,
documents and even a limited evidentiary hearing to resolve disputed jurisdictaadldaio Nat'l

Life Ins. Co. v. United State822 F.2d 320, 325 (6th Cir. 1990).
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Under Fed. R. Civ. P. 12(b)(6), the Court accepts the plaintiff's factual allegasitme and
construes the Complaint in the light most favorable to the plaiS&® Gunasekara v. Irwin51
F.3d 461, 466 (6th Cir. 2009). In order to survive a matwodismiss under this Rule, “a complain
must contain (1) ‘enough facts to state a claim to relief that is plausible,” (2)theor ‘formulaic
recitation of a cause of action's elements,’ and (3) allegations that sugdgbt to‘relief above a
specudtive level.”” Tackett v. M & G Polymers, USA, LLG61 F.3d 478, 488 (6th Cir. 2009

(quoting in parBell Atlantic Corp. v. Twomb)y650 U.S. 544, 555-556 (2007)).

The measure of a Rule 12(b)(6) challergenvhether the Complaint raises a right to religf

above the speculative level “does not ‘require heightened fact pleading of specifics, but o
enough facts to state a claim to relief that is plausible on its fagassett v. National Collegiate
Athletic Ass'n 528 F.3d 426, 430 (6th Cir.2008) (gng in partTwombly 550 U.S. at 555556).
“A claim has facial plausibility when the plaintiff pleads factual content thavaltbe court to draw
the reasonable inference that the defendant is liable for the misconduct alksgfectdft v. Igbal
556 U.S. 662, 678 (2009). Deciding whether a complaint states a claim for relief tlaaisiblgl is a
“contextspecific task that requires the reviewing court to draw on its judicial expe@&giccommon
sense.’ld. at 679.

Consequently, examination of ansplaint for a plausible claim for relief is undertaken i

nly

n

conjunction with the “weklestablished principle that ‘Federal Rule of Civil Procedure 8(a)(2) requjres

only a short and plain statement of the claim showing that the pleader is entitledf{oSpéeific
facts are not necessary; the statement need only ‘give the defendant ¢airohethat the ... claim
is and the grounds upon which it rest&Glnasekera551 F.3d at 466 (quoting in pdttickson v.

Pardus 551 U.S. 892007)) (quotingf'wombly 127 S.Ct. at 1964). Nonetheless, while “Rule 8 mar




a notable and generous departure from the higmdmical, codgleading regime of a prior era ... i
does not unlock the doors of discovery for a plaintiff armed with nothing more than conclusipns.”
Igbal, 556 U.S. at 679.
V.  Analysis

Defendant argues Plaintiffs’ claim should be dismissed for several redsiosts Defendant
argues thaPlaintiffs are estopped from bringing the instant action because fourlfederes have
decided that Plaintiffslo not have standing to assert a claim under 42 U.S.C. §1395y(b)(3)(A) on
behalf ofa Medicare Advantage Organization (“MAQO”JDoc. No. 7.) Second, Defendant asserts
that the May 12, 2017 Recovery Agreement is too vague and contradictory to datedhatr
Plaintiffs have standing as a matter of lawd.)( Third, Defendant argues that the Complaint should
be dismissed because MAOs do not have a private right of action under thedviSPrecovery of
conditional payments.Ild.) Fourth, Defendant aintains the Complaint fails to state a claim upgn
which relief may be granted because Plaintiffs fail to allege factsisgdhat SummaCare made a
conditional payment that has not been reimbursédl) inally, Defendant argues that Plaintiffs|
claimfails because the Complaint does not allege that Defendant “failed” to reimbvAs®.a(ld.)

Prior to reaching thenerits of the parties’ arguments, the Court will briefly set forth the
statutory and regulatory background relevarRlaintiffs’ claims.

A. Statutory and Regulatory Background

“Medicare is a federal health insurance program that provides health inshesafis to
people sixtyfive years of age or older, disabled people, and people witlstage renal disease.’
Stdley v. Methodist Healthcaré17 F.3d 911, 915 (6th Cir. 2008). Parts A amof Bhe Medicare

Act create, describe, and regulate traditional-fégeservice Medicare provisions, which arg
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administered by the Centers for Medicare & Medicaid Services (“CMSge In re Avandia
Marketing, Sales Practices and Products Liability Litigati685 F.3d 353, 357 (3rd Cir. 2012part

C creates the program now known as Medicare Advantage, under which Madiigidénle persons

may elect to obtain their Medicareerefits through private insurers (also known as Medicare

Advantage Organizations or MAOS) instead of receiving direct benefitstire government under
Parts A and Bld. See also Humana Medical Plan, Inc v. Western Heritage Insuranc8&aF.3d
1229, 1233 (11th Cir. 2016).

Initially, “Medicare paid for all medical treatment within its scope and left private igsu
merely to pick up whatever expenses remain@&id-Med. Applications of Tenn., Inc. v. Cent. Stats
Se. & Sw. Areas Health & WelfakFeind 656 F.3d 277, 278 (6th Cir. 2011). In 1980, in an effort
curb the rising costs of Medicare, Congress enacted the Medicare SecoagarA&t (“MSP”),
which is located in Part E of the Medicare AGee42 U.S.C. § 1395y(b). Under this Acthen
both Medicare and a private plan would cover a Medicare beneficiary’s expensésar®lesithe
“secondary payer” and the private plan is the “primary pay&id-Med. Applications of Tenn., Inc.
656 F.3d at 281. As the Sixth Circuit explained, “[t]he primary payer is respofwilgaying for
the patient’s medical treatment; however, if Medicare expects that the pipangy will not pay
promptly, then Medicare can make a ‘conditional payment’ on its behalf and Ilater
reimbursement.”ld. See42 U.S.C. § 1395y(b)(2)(B)(i)If Medicare makes a conditional paymen
the primary planmust reimburse the Medicare Trust Fund. 42 U.S.C. 8§ 1395y(b)(2)(B)(ii). If
primary plan fails to reimburse the Funthé United States may bring an action against any or
entities that are or were required or responsible (directly, as an insurdriossgdr, as a thirgarty

administrator, as an employer that sponsors or contributes to a group health plan, colgreajth
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plan, or otherwise) to make payment with respect to the same item or seraog partion thereof)
under a primary plan.” 42 U.S.C. § 1395yb(2)(B)(ifihe United States maien “in accordance
with paragraph (3)(A) collect double damages against any such’eritity.

Paragraph (3)(A) of the MSP Act, entitled “Private cause of gtfprovides as follows:

There is established a private cause of action for damages (which shall be in an amoun

double the amount otherwise provided) in the case of a primary plan which fails to

provide for primary payment (or appropriate reimbursement) in accordance with

paragraphs (1) and (2)(A).

42 U.S.C. 8§ 1395y(b)(3)(A)Subparagraph (1) relates to group health plans and is not relevant t
issues presented herein. Subparagraph (2)(A) provides that Medicare may wbepay primary
plan is expected to pay, “except as provided in subparagraph [2](B),” which in turn prtvade
when the primary plan “has not or cannot reasonably be expected” to pay “proftiptlBecretary”
may make a conditional paymenSee42 U.S.C. 88 1395y(b)(2)(A) and (B)See also Michigan
Spine & Brain Surgeons, PLLC v. State Farm Mutual Automobile Ins.768 F.3d 787, 792 (6th
Cir. 2014).

Interpreting the above, courts have found tH#the Medicare Statute thus creates tw
separate causes of action allowing for recovery of double damages wheareagy payer fails to
cover the costs of medical treatmentri re Avandia 685 F.3d at 359 When Medicare makes &
conditional payment and the primgrgyer does not reimburse it, the United States may bring
pursuant to 8 1395y(b)(2)(B)(iii). In addition, a private cause of action existsigmiirso 8
1395y(b)(3)(A) when a primary payer fails to make required payments.

The Medicare Advantage Aatommonly known as Part C, was enacted in 1997, seven

years after the enactment of the MSP AdHumana Medical Plan, In¢c 832 F.3d at 1235.

“Congress’s goal in creating the Medicare Advantage program was to harness ¢énepprivate
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sector compigtion to stimulate experimentation and innovation that would ultimately create a more
efficient and less expensive Medicare systdmre Avandia 685 F.3d at 363 (citing H.R. Rep. No|.
105217, at 585 (1997), 1997 U.S.C.C.A.N. 176, -B@5 (Conf. Rep.)).Under the Medicare

Advantage program, a private insurance company, operating as a MAO, aghithstprovision of

1%
o

Medicare benefits pursuant to a contract with CMSart C includes a reference to the MSP, entitl
“Organization as secondary payer,” ainistates as follows:
Notwithstanding any other provision of lajg MAQO]® may (in the case of the
provision of items and services to an individual unfEn MA] plan under
circumstances in which payment under this subchapter is made secondary pursuant to
section 1395y(b)(2) of this title) charge or authorize the provider of such sewices
charge, in accordance with the charges allowed under a law, plan, or poliggetescr
in such section—

(A) the insurance carrier, employer, or other entity which usdeh law, plan, or
policy is to pay for the provision of such services, or

(B) such individual to the extent that the individual has been paid under such law,
plan, or policy for such services.

42 U.S.C. 8§ 1395w22(a)(4). In several cases, a MAO hastended that 8§ 1395®2(a)(4)
(sometimes called the MAO “righib-charge” provision) creates an implied federal cause of action

for a MAO to recover secondary payments. However, seuetatshave rejected this argument

4 As the Third Circuit explained: “CMS pays an MAGixed amount for each enrollee, per capita (a “capitation”). The
MAO then administers Medicare benefits for those enrollees and ashwenesktassociated with insuring them. MAO$
... are thus responsible for paying covered medical expenses for theieesirélart C allows MAOs some flexibility as
to the design of their MA plans. The MAO is required to provide the benefitsed under Parts A and B to enrollees,
but it may also provide additional benefits to its enrollees. § 1-328{a)(1)3).” In re Avandiag 685 F.3d at 35358.

5 The statutory text refers to MAOs as “Medicare+Choice” organizationsthEaake of consistency and simplicity, this
opinion will refer to these organizations as “MAOs” through@ege In re Avandj®85 F.3d at fn 8 (noting that, although
the statute refers to Medicare+Choice organizations, the term MAO is the “consgynigrminology”) (citingviedicare
Prescription Drug, Improvement, and Modernization Act of 2003, Pub. E1¥@3 117 Stat. 2176, 42 U.S.C. § 1395w
21 note which provides that[T]he Secretary shall provide for an appropriate transition in the useeofetims
‘Medicare+Choice’ and ‘Medicare Advantage’ (or ‘MA’) in reference to the progragerupart C of title XVIII of the
Social Security Act.”).
9




See, e.g., Parra v. PacifiCare of Ariz., In¢15 F.3d 1146, 1153, 1154 (9th Cir. 2013) (explaini

-

g

that the MAO rightto-charge provisiorfdoes not create a federal cause of action in favor of a

MAQ”); Care Choices HMO v. EngstrorB30 F.3d 786, 790 (6th Cir. 2003) (reachingirailar

conclusion as to 42 U.S.C. 8§ 1395mm(e)(4), which addresses secondary payment by Medicar

substitute HMOSs).

B. Subject Matter Jurisdiction

Defendant first argues that this Court lacks subject matter jurisdiction bekmirs#ffs do
not have standing. (Doc. No.-12) “Atrticle Il of the Constitution limits the judicial power of the
United States to the resolution of ‘Cases’ and ‘Controversiddéein v. Freedom From Religion
Found., Inc, 551 U.S. 587, 5308(2007) (alteration in original) (eptingDaimlerChrysler Corp. v.
Cung 547 U.S. 332, 342, (2006))The caseor-controversy requirement is satisfied only where
plaintiff has standing.SeeSprint Communications Co. v. APCC Services,, 1884 U.S. 269, 273
(2008).

“[T]he irreducible constitutional minimum of standing contains three elemenigah v.
Defs. of Wildlife 504 U.S. 555, 5601992). “First, the plaintiff must have suffered an ‘injury i
fact—an invasion of a legally protected interest which is (a) miacand particularized, and (b
actual or imminent, not conjectural or hypotheticatl” (internal quotation marks and citation
omitted). “Second, there must be a causal connection between the injury and the conduaineain|
of—the injury has to be ‘fairly ... trace[able] to the challenged action of the deferssta not ...
th[e] result [of] the independent action of some third party not before the cddrtat 566-61

(quotingSimon v. Eastern Ky. Welfare Rights Q#p6 U.S. 26, 4342 (1976)).Third, it must be
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likely, as opposed to merely speculative, that the injury will be redressedalvgralile decision.”
Id. at 561(internal quotation marks and citation omitted).

Here, Defendant argues that Plaintiffs lack standing be¢ausmur othefederal courts have
“addressed the same issue before this Court and determined that Plaintiff éd&refy Claims,
Series, LLC does not have standing to assert a claim under 8 1395y(b)(3)(A);” arttk (4
assignments at issue are “too vague and contoaitci show Plaintiffs’ standing as a matter of law
(Doc. No. 7.) The Court will address each of these arguments in turn.

1. Collateral Estoppel

Defendant first asserts that the instant action should be dismissed onishef lcaflateral

estoppel (Doc. No. 7 at pp.-B.) Citing to four, unreported district court decisions from Florida and

llinois, ® Defendant argueBlaintiffs herein “had a full and fair opportunity to litigate their standif
to bring claims on behalf of MAOs multiple tim@ig those casesind lost.” [d.) Defendant
acknowledges that Series-16-509 was not a party to the Florida and lllinois actions but argues
collateral estoppel nonetheless applies because Serids8® is an “agent” or “proxy” foPlaintiff
MSP Recovery Claims, Series LLC, which was a party to those actldi)sThus, Defendant argues
Plaintiff Series 1611509 is boundy the previous court decisions, despite the fact that it was n
named party. 1¢.)

Plaintiffs argue thiacollateral estoppel does not apply because, in each of the four cases

by Defendant, “the Courts were presented with different facts, includingretitf assignment

6 SeeMSP Recovery Claims, Series LLC v. AQtwners Ins. C0.2018 WL 1953861 (S.D. Fla. Apr. 25, 2018)SP
Recovery Claims, Series LLC v. Travelers Casualty and Suret@®8 WL 3599360 (S.D. Fla. June 21, 201\83P
Recovery Claims, Series LLC v. QBE ¢iogs, Inc, 2019 WL 1490531 (M.D. Fla. April 4, 201MAOC-MSO Recovery
II, LLC, et al. v. State Farm Mutual Auto. Ins..C»018 WL 2392827 (C.D. lll. May 25, 201&¥f'd as modified b@35
F.3d 573 (7th Cir. 2019)
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agreements involving different types of entities as assignees, before elljichdding a different

issue that is inapplicable to this case: whetherM&® entities have standing to sue under the M$P

Act.” (Doc. No.11 at p. 3.) Plaintiffs assert that “Defendant cannotistwethis case in with those
inapplicable final rulings.” Ifl. at p. 4.)

In responseDefendant maintains that collateral estoppel nonetheless applies because,
four cases at issue, Plaintiffs pled that their assignors were MAOs. (Doc. No.pp2 @7.)
Defendant further argues that the fact that tleid and Illinois cases did not involve a SummacCa
assignment is not relevant because “Plaintiffs’ approach in the prior casew wwas$ only a
‘representative’ assignment before the prior courts, one that stood in fortladlioalleged MAO
assignmets, including the SummacCare assignment they rely on hdce.at(. 7.) Thus, Defendant
asserts that “Plaintiffs’ failure to establish standing broadly on behalf AD$Musing a

‘representative’ assignment estops them from relitigating the issueiaghis case.”Id. at p. 8.)

“The preclusive effect of a federaburt judgment is determined by federal common law.

in th

Taylor v. Sturgell553 U.S. 880, 89@2008). Part of that federal common law is the doctrine of issue

preclusion. The doctrine bargepetitive litigation of the same issue between the same patrties: if

parties actually litigated an issue in a prior case, and a court necessarily dexideddfpursuant to

entry of a final judgment, then the losing party cannot relitigate the &gainst the winner in a latef

case.”’Amos v. PPG Industries, In®99 F.3d 448, 451 (6th Cir. 2012) (citimgylor, 553 U.S.at

892.) See also Covenant Medical Center, Inc. v. Burnvé&B Fed. Appx. 360, 363 (6th Cir. 2015).

For the doctrine to applyiowever, the loser must have had a “full and fair opportunity” to litig
the issue in the prior caskl. (quotingMontana v. United State440 U.S. 147, 1534 (1979)).See

also B&B Hardware, Inc. v. Hargis Industries, In675 U.S. 1382015) (“T his Court has long
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recognized thatthe determination of a question directly involved in one action is conclusive &
that question in a second suit.”) (quoti@gomwell v. County of Sa84 U.S. 351, 354 (1877)).

For the following reasons, the GQbuejects Defendant’s argument that the instant actior
barred by the doctrine of collateral estoppel. The courteaour cases cited by the Defendar
considered issuethat are entirely different from those thate presently before this Court
Specifically, inthe Florida and lllinoixases, theourts found that the MSP plaintiffs lacked standir
because the original assignors were not MAOs or direct healthcare providers eeidrehdid not
have any assignable rights to recovery under SY(®B3&3)(A). SeeAuto-Owners Ins. C02018 WL
1953861 at * 5 (finding that assignor HFAP was not a MAO and assignor Verimed Wes aei
MAO or direct healthcare provider and, therefore, neither of these entities hdahgta assign
claims under § 139y(b)(3)(A)); Travelers Casualty and Surety C@018 WL 3599360 at * 3
(finding that assignor HFAP was not a MAO and, therefore, had no standing under @)@&Y));
State Farm2018 WL 2392827 at *-8 (same)QBE Holdings 2019 WL 1409531 at *-3 (finding
MSP plaintiffs lacked standing because the actual assignor kila&Pot a MAQ. The courts
rulings were predicated on a finding that, in order to have standing under § 1395y(b)(B)&jtith
(or its assignorinust be (1) a MAO who has madeanditional payment for health care services
a Medicare beneficiary; (2) a Medicare beneficiary whose healthcare services wéngldadicare;
or (3) a direct health care provider who has not been fully paid for services provided tccarble
benefciary. Becausaeither the plaintiffs othe original assignors in those casekifto one of
these three categories, the codiotsndthe MSP plaintiffs lacked standing to assert claims unde

1395y(b)(3)(A)and granted defendants’ motions to dismiss on that basis.
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In the instant casd)efendant does not dispute that Plaintiffs’ assignor, SummacCare,
MAO. Thus, the rulings iRuto-Owners, Travelers, State FaymndQBE Holdingsare simply not
relevant to thénstant case Indeed, Defendant makes valid argumentthatthe courts’ decisions in
those cases have any bearinglom specific issues raised in Defendant’'s Motion; ivehether the
assignment agreement herein is void for vagueness; whether a MAO hasgstamdizr §

1395y(b)(3)(A) as a matter of law in this Circuit; and/or whether thisrachould be dismissed

because Plaintiffs failed to allege facts showing that a conditional payxa&nbt been reimbursed,|

It is clear from this Court’s review of thsuto-Owners, Travelers, State FaymndQBE Holdings
decisions that the issues raised by Defendant in its Motion were not adtigdbgd or decided in
those cases.

Thus, the Court finds that the doctrine of collateral estoppel does not apply. Thigairgy
in support of Defendant’s Motion is without merit and denied.

2. Validity of the Assignment

Defendantnext argues thatis Court lacks subject matter jurisdiction becaosalleged
defects in the assignment agreement. (Doc. No. 7 at p. 9.) Béfeindant asserthat “the only
named Plaintiff that potentially has had rights assigned to it is Seri@$-8@9" and, therefore,
“Plaintiff MSP Recovery Claims, Series LLC should be dismissed on thatdlase.” (d. at p. 10.)
Second, Defendant argues the description of the claims that are purportegieddsr the May
2017 Recovery Agreement is void for vaguenegs. af pp. 10-11.)

Prior to reaching the merits @fefendant’sarguments, the Court first addresses the proy
standard of revig. As noted above, the standard of review of a 12(b)(1) motion to dismiss for

of subject matter jurisdiction depends on whether the defendant makeal afdactual challenge
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to subject matter jurisdictionWayside Churcl847 F.3d at 81:617. Here, Defendanasserts that it

is raising a factual challenge jurisdictionwith respect to its argument regarding the validity of the

assignments at issuéDoc. No. 12 at p. 9.)As set forthsuprg such achallenge raises a factua
controversy requiring the district court ‘to weigh the conflicting evidencerteeaat the factual
predicate that subjechatter does or does not existld. at 817 (quotingsentek Bldg. Prods., Inc
491 F.3d at 330)Whena court considers a factual attack to jurisdiction, no presumptive truthfuly
applies to factual allegations in the ComplaiGee U.S. v. Ritchid5 F.3d 592, 598 (6th Cir. 1994)
See also Carrier Corp. v. Outokumpu 0§73 F.3d 430, 440 (6th C012);2 James Wm. Moore,
Moore's Federal Practice 8 12.30[4] (3d ed. 2000) (“[W]hen a court reviews a complaintaurn
factual attack, the allegations have no presumptive truthfulness, and the court thatiglighey
evidence has discretion to allowfidavits, documents, and even a limited evidentiary hearing
resolve disputed jurisdictional facts.”Jhe plaintiff bears the burden of establishing the existence
subject matter jurisdiction by a preponderance of the evideSe® Ferrero v. Hendson 244
F.Supp.2d 821, 826 (S.D. Ohio 2002).
a. Chain of Assignments
Defendantfirst assertsthat Plaintiff MSP Recovery Claims, Series LLC does not h3

standing to assert any claims in this action because it is not in the chain omasggyfirom

ness

de

to

» of

ve

SummacCare. (Doc. No. 7 at p..LOPlaintiffs disagree, arguing that SummaCare assigned its rights

to MSP Recovery, LLC, which in turn assigned its rights to Plaintiff Seriesl 899, LLC, which
then entered into Amited liability agreement with Plaintiff MSP Recovery Claims, Series LU
allowing it to pursue the action in its own name or in the name of its designatad $Boe. No. 1

at p.5.) In response, Defendant argues that “Plaintiffs’ reference to an undisclosieeld lirmbility
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companyagreement’ that allegedly gives MSP Recovery standing to sue on behalf of idsasybg
is not sufficient to overcome this factual challenge to standing and does not makei\samsieag)
both entities purport to be plaintiffs in this case.” (Doc. No. 12 at p. 11.)

The documents attached to the Complaint reveal the following. On May 12, 2
SummacCare Inc. executed an “Assignment” and “Recovery Agreement,” pursuanicto iivh
assigned its legal rights to recover certain payments for the providiealth care services to “MSH
Recovery, LLC.” (Doc. No.-#.) As Defendant correctly notes, “MSP Recovery, LLC” is not
party to the instant action. On June 12, 2017, however, “MSP Recovery, LLC” entered in
Assignment Agreement with “Series-16-509, LLC, a series of MSP Recovery Claims, Seri
LLC.” (Doc. No. 1-5.) This Assignment Agreement provides, in relevant part,jaag$ol

KNOW ALL MEN BY THESE PRESENTS, that each undersigned Assignor, for and

in consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt of which is hereby acknowledged, irrevocably asslims, s
transfers, conveys, sets over and delivers to Assignee and its successesgs a

any and all of Assignor’s right, title, ownership and interest in and to the “Asbign
Claims”, “Claims”, Assigned Assets” and “Assigned Documents” (and all
proceeds and products thereof) as such terms are defined in the Recovery Aigreemen
dated May 12, 2017, by and among SummacCare, Inc., an Ohio corporation (the
“Client”), and MSP Recovery, LLC, a Florida limited liability company (the
“Agreement”); irrespective of when the claims were vested in Client, inelakiv

any and all claim(s), causes of actions, proceeds, products and distributionys of an
kind, and proceeds of proceeds, in respect thereof, whether based in contract, tort,
statutory right, and any and all rights (including, but not limited to, subrogation) to
pursue and/or recover monies that Assignor had, maxe had, or has asserted
against any party pursuant to the Agreement, including claims under consumer
protection statutes and laws, any and all rights and claims against yppangers
and/or third parties that may be liable to Client arising from or relating to the Claims
and all information relating thereto. *** The intent of the parties is to transfeama

all rights title and interest that MSP Recovery LLC obtained as an assigne¢éhe
assignor.

(Doc. No. 15.)
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Subsequently, oseptember 5, 2018, SummacCare sent a letter to MSP Recovery, LL
which it “confirm[ed], pursuant to the Recovery Agreement, that Summacare, $nhooimsented to,
approved, and ratified the assignment of the Recovery Agreement executed on Junel@2\vesR 7
Recovery, LLC, and all rights contained therein, including all claims and resevnent rights, to
and in favor of MSP Recovery Claims Series, LLC or any of its designated,secluding but not
limited to, Series 141-509.” (Doc. No. 1-6.)

In the Complaint, Plaintiffs further allege that Plaintiff MSP Recovery ClainsesSeLC
has a “limited liability company agreement” that provides for the establishmemteobromore
designated Series. (Doc. No. 1 at { 43pecifically, Plaintiffs allege as follows:

42. MSP Recovery Claims, Series LLC has established various designated seri
pursuant to Delaware law in order to maintain various claims recovery assitghm
separate from other Company assets, and in order to account for and assdeidte
assets with certain particular series. All designated series form a parPdrBtovery
Claims, Series LLC and pursuant to MSP Recovery Claims, Series LLCtedimi
liability agreement and applicable amendment(s), each designates wéfide
owned and controlled by the MSP Recovery Claims, Series LLC. MSP Recovery
Claims, Series LLC may receive assignments in the name of MSP Recoaeng Cl
Series LLC and further associate such assignments with a particular senesy
have claims assigned directly to a particular series. In either event, the &8%RR/
Claims, Series LLC will maintain the right to sue on behalf of each sargpursue

any and all rights, benefits, and causes of action arising from assignmargsries.

Any claim or suit may be brought by the MSP Recovery Claims, Series LLC in its
own name or it may elect to bring suit in the name of its designated series.

43. MSP Recovery Claims, Series LLC's limited liability agreement provicggsany
rights and benefitarising from assignments to its series shall belong to MSP Recovery
Claims, Series LLC.
(Doc. No. 1 atf{1 42, 43.) Plaintiffs do not attach a copy of the “limited liability company agget
referenced above to either the Complaint or their Brief in Opposition to DefendaotisnMo

Dismiss. Nor do Plaintiffs identify the signatories to this alleged limited liabiltyp@my agreement

or state the date upon which it was executed.
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Applying Delaware law, courts have held that “[s¢rie$ entity issimilar to a corporation
with subsidiariessee CML V, LLC v. Ba¥ A.3d 238, 251 (Del. Ch. 2010), and parent corporatig
lack standing to sue on behalf of their subsidiages Elandia Int'l, Inc. v. Ko¥p9-20588Civ, 2010
WL 2179770, at *5 (S.D. Fla. Feb. 22, 2010MSP Recovery Claims, Series LLC v. USAA Geng
Indemnity Company2018 WL 5112998 at * 12 (S.D. Fla. Oct. 19, 2018ge also MSP Recovery
Claims, Series LLC v. New York Central Mutual Fire Insurance Com@aip WL 4222654 at * 6
(N.D. N.Y. Sept. 5, 2019).

As Defendants correctly note, several courts have reviewed assignmentddesdital to
the ones at issue herein and rejected arguments that such assignments amfifey sh MSP
Recovery Claims, Series LLC to sue on behalf of a Series erfiég USAA General Indemnity
Company 2018 WL 5112998 at * 1 ew York Central Mutual Fire Insurance Compad§19 WL
4222654 at * 6.Here, Plaintiffs attempt to avoid dismissal by alleging in the Complaint that M
Recovery ClaimsSeries LLC has standing by virtue of the limited liability agreement betiigsdh
and Series 141509. While thisallegationwould have been sufficient had Defendant asserte
facial challenge to jurisdiction, Defendant herein has clearly stateitigeising gactualchallenge

to subject matter jurisdictionThus, the Court is not constrained to accept the allegations in

" See als® Del.C. § 1815(a) (preiding that “[a] limited liability company agreement may establish or peofad the
establishment of 1 or more designated series of members, manegiées liability company interests or assets. An)

such series may have separate rights, powers asdwith respect to specified property or obligations of the limitg

liability company or profits and losses associated with specified propeadtyligations, and any such series may have
separate business purpose or investment objective.”); 6 Del &2851b)(1) (providing that: “A protected series may
carry on any lawful business, purpose or activity, whether or ngrddit, with the exception of the business of bankin
as defined in § 126 of Title 8. Unless otherwise provided in a limited liabdinpany agreement, a protected series sh
have the power and capacity to, in its own name, contract, hold title ts ésstuding real, personal and intangible
property), grant liens and security interests, and sue and be sued.”).
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Complaint as true, and Plaintiffs must cofoevard with evidence to demonstrate the existence
subject matter jurigdtion.
Plaintiffs have failed to do so. Although presumably it would Heaensimple for Plaintiffs

to provide this Court with a copy of the limited liability agreement at issue, Plaihtffe neither

of

attached it to the Complaint or provided it in response to Defendant’s Motion. Consequently, t

Court isunable to evaluate the date, signatories, and/or terms of the agreement in ortisiyto
itself that MSP Recovery Claims, Series LLC has standing to sue undeath2d7 Assignment
and Recovery Agreementhe Courtthereforefinds thatPlaintiffs havefailed tocarry their burden
of demonstratingubject matter jurisdiction with respect to Plaintiff MSP Recovery Claims, S¢
LLC. Defendant's Motion is granted to the extent it sedikmissal of Plaintiff MSP Recovery
Claims, Series LLC from the instant lawsuit.

b. Whether the Recovery Agreements void for vagueness

ries

Defendant next arguégbat“the Assignment Agreements are too vague to establish stanging

to bring the precise claim at issue.” (Doc. No. 7 at p. 10.) Defendant notegd¢hiah®.1 of the
Assignment excludes “those claims previously identified by other vendoentdyrunder contract
with [SummacCare].” Il. at p. 11.) Defendant asserts that this language “stit@t/san undefined
group of claims was withheld from the assignment of ‘all’ claims,” making it “irsipées for the
Court to determine that SummacCare’s claim with respect to J.R. has beendassRjamtiffs rather
than withheld.” [d.) Thus, Defendardrgues that dismissal is warranted becab4&iritiffs have not
demonstrated that they have been assigned the claim they purport to puisje.” (

Plaintiffs argue that the assignments “are unambiguously clear” becasextiude a

“clearly identifiable class of claims: those claims that were being brougladobden assigned by
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SummacCare (or another entity contracted with SummacCare) as of May 17, 2Db¢.”"Np. 11 at
p. 6.) Plaintiffs maintain that, with respect to claims that SummaCare (or a conteatityy had
already assigned, “a reasonable inference is that before May 17, 2017, Summed@ateakaigned
to anyone claims in this litigation.”ld.) As to claims that were already being pursued as of May
2017, Plaintiffs argue that “if Phoenix knew of any such claims being pursued undesfhadviby
either SummacCare or an entity contracted with SummacCare, it certainly did raanreery such
claims.” (d.) Plaintiffs argue that “the exclusionary language therefore does naingakiubt on
SummacCare’s intent of the assignment agreemefd.) (

In response, Defendant asserts that “Plaintiffs must establish with compeatamtcevthat
the claims in this case are not excluded from the assignment.” (Doc. No. 12 at p. hjlaDef;
argues that, at a minimum, Plaintiffs should have produced an affidavit from asavitvith
knowledge to establish standing with respect to this isddg. (

“An assignment is a transfer to another of all or part of one's propertyhargyecfor valable
consideratiori. W. Broad Chiropractic v. Am. Family In9912 N.E.2d 1093, 1095 (Ohio 2009
(citing Hsu v. Parker 688 N.E.2d 1099Ohio App. 1996) Under Ohio law, an assignment is
contract and thus, principles of contract interpretation agpée, e.g., Cadle v. D’Amice6 N.E.3d
1184, 1188 (Ohio App.ti Dist. 2016). 1t is basic contract law that to have an enforceable contr
there must b@ meeting of the minds of the parties to the contratligood v. Procter & Gamble
Co, 594 N.E.2d 668, 669 (Ohio App. 1st Dist. 1991A valid contract must also be specific as
its essential terms, such as the identity of the parties to be kbergljbject matter of the contract
consideration, a quantity term, and a price térid. See also Cairelli v. Brunneg2016 WL 4480361

at * 6 (Ohio App. 10th Dist. Aug. 25, 2016)ekfor, Inc. v. SMS Meer Service, .In2014 WL
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5456525 at * 6 (N.D. Ohio Oct. 27, 2014). When reviewing a contract, the court's primarytoolg
ascertain and give effect to the intent of the partitamilton Ins. Serv., Inc. v. Nationwide Ins. Cog
714 N.E.2d 898 (Ohio 1999).

Here, the May 12, 2017 Assignment pd®g in relevant part, as follows:

Client hereby irrevocably assigns, transfers, and sets over to MSP Reeconkany

of its successors and assigns, for purposes of collection, any and &#ngé C
right, title, ownership and interest amd to all Claims existing on the date hereof,
whether based in contract, tort, statutory right, including but not limited to the
Medicare Secondary Payer Act, and any and all rights (including, butnmitédi to,
subrogation) to pursue and/or recover monies for Client that Client had, may have had,
or has asserted against any party in connection with the Claims and aknights
claims against primary payers and/or third parties that may be liable to Client arising
from or relating to the @ms, including claims under consumer protection statutes
and laws, and all infmation relating thereto, for claims payments made for
or on behalf of beneficiaries, members and enrollees arising from datsioé s
beginning January 1, 2009 up to and including May 12, 2017, all of which shall
constitute the "Assigned Claims," excluding those claims previously identifyed
other vendors currently under contract with Client. The transfer, grant, right, or
assignment oény and all of Client's right, title, ownership, interest and entitlements
in and to the Assigned Claims shall remain the confidential and exclusive prdperty o
MSP Recovery or its assigns. This assignment is irrevocable and absolute.

(Doc. No. 14.) The Recovery Agreement contains similarly broad assignment languagesang
expressly references the MSPA, providing that “all claims that have been or dentifeed by MSP
Recovery as being recoverable pursuant to any contractual, statutory, equite@ie basis, whether
state or federalrfcluding the Medicare Secondary Payer )faitd whether arising as a Part A, B @
D claim(s) shall be deemed Assigned Claimdd. &t 11.1) (emphasis added).

For the following reasons, the Court finds thtia¢ May 2017 Assignment and Recover
Agreement are not so vague as to deprive Plaintiffs of standing. As amnattel, the Court rejects
Defendant’s argument theite Agreements are too vague to establish stangitigregard tadheJ.R.

exemplar claim.Thelanguage cited abovdemonstratea clear intent to effectuate an assignment
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claims, including claims under the MSPA. Moreovee, #&ssignmenprovision further defines the
universe of assigned claims to those “for payments made for or on behalf of laeesficnembers,
and enrollees arising from dates of service beginning January 1, 2009 up to and includiti@gy M
2017.” (Doc. No. 14 at PagID# 36.) Here, the Complaint alleges that J.R.’s claim arises under
MSPA and is for services rendered between September and December 2015. (Doc. No. Ihat
addition, Plaintiffs expressly allege the Complainthat they “have the legal rigto pursue this

MSP Act claim(i.e., the J.R. claim] on behalf of SummacCare pursuant to a series of valid assig|
agreements.”ld. at 1 14.) Taken as a whole, the Court finds Plaintiffs have sufficiently deteaist
standing with respect to the J&emplar claim.

Defendant also appears to assert that the Agreements are insufficient bexaxskigionary
language makes it impossible tdentify additional claims that may be encompassed by |1
assignment of MSPA claim3&Vhile the Court understands Defendant’s concern, the Court finds
the exclusionary language does not render the assignment so vague as to renulitl momntract
or otherwise deprive this Court of subject matter jurisdiction. As discussed diovts, plain
languagetheagreement demonstrates a clear intent to assign MSPA claims arising bédweary
2009 and May 2017. The parties will be able to more specifically define, through dis¢beexact
universe of claims that Plaintiffs believe may fall within the purview of the asggh If Plaintiffs
are unable to do so, Defendant may, of course, revisit this issue at later sthgggaceedings.

C. Failure to State a Claim upon which Relief may be Granted
As notedsupra Defendant also seeks dismissal under Rule 12(b)(6). Specifically, Defer

argues the Complaint should be dismissed because (1) MAOs do not have a private ritggr of
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under the MSPAand(2) Plaintiffs fail to allege facts showing a conditional payment that has
been reimbursedThe Court will address each of these arguments in turn.
1. Private Right of Action

As noted abovethe Complaint in this action sets foxhe claim i.e. a private cause of
action under 42 U.S.C. 8§ 1395y(b)(3)(A). (Doc. No. 1 &7A%7) Defendant argues that this clain
fails as a matter of law because neither Plaintiffs nor SummaCare pavatacause of action under
the plain text of the MSPA. (Doc. Nbatpp. 1216.) Citing cases from the Sixth and Ninth Circuitg
Defendant argues that Plaintiffs have no private right of action under 8 1395(Ab)@cause
“SummacCare is not the Secretaapd the Medicare Trust Fund is not being preserved through
action” and, therefore, “SummacCare (or Plaintiffs standing in its shoes) caakatesmbursement
for itself” under that statute.ld. at p. 13.) Defendant acknowledges that the Third dedehth
Circuits have concluded that MAOs do have a private right of action under 8 1395y(h)&@)(A
argues that decisions from those Circuits are “wrongly decided” and in@msisth Sixth Circuit
precedent. I¢l. at p. 14.)

Plaintiffs argue thaDefendant’s position on this issue “is at odds with the rulings of ey
court to have considered the question, including the Third and Eleventh Circuitsilipterdistrict
courts within the Sixth Circuit.” (Doc. No. 11 at pp83 Plaintiffs furthe assert that Defendant’s
reliance on the Sixth and Ninth Circuit decisions cited in its Motion is misplacédoses Circuits
have not addressed the specific question of whether § 1395y(b)(3)(A) provides a privaté ri
action to MAOs. Id. at p. 9-10.)

In response, Defendant maintains that “[t]he plain language of the MSPeatta private

right of action to recover conditional payments by the Secretary,” a MAO ih@@&ecretary, and
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therefore a MAO cannot seek payment or reimbursement ordeotce with the statute. (Doc. Na.

12 at p. 12.) Defendant further asserts that “the background of the Medicare insuranae,pr
including Medicare Advantage, confirms that Congress never intended condpeyraknts by
MAOs to be the subject of thprivate cause of action.”ld. at p. 13.) Rather, Defendant argues th
“Congress gave MAOs only the same rights that HMOs have had since 1982 &ixthh@ircuit
has said are less extensive than the rights given to the Secretiarydt [§. 14.) Inother words,
Defendants asserts that MAOs (like HMOSs) have only a contractual rigkitribursement, and not
a federal statutory cause of action to recover conditional paymdahis. (

The Court’s review of relevant Sixth Circuit authority reveals that courthas not directly
addressed the question of whether § 1395y(b)(3)(A) provides a private right of actbAGsr for
double damages. InsteadgetBixth Circuithasconsidered the separate question of whether
private cause of action provision of 8 1395y(b)(3)(A) permits medical service pov@ezcover
payment for medical services from a group health plan designated as a péyamywhen the group
health plan denied payment on behalf of an enrollee because the enrollee was elilylbitidare.
In Bio—Med. Applications of Tenn., Inc. v. Cent. States Health and Welfare &&®d.3d 277, 294
(6th Cir.2011), the court found that it did. In so holding, the court interpreted the pimas
accordance with paragraphs (1) and (2)(A)” contained in § 1395y(b)(3)(A) to mean glantiff
seeking to recover against a group health plan must show that the group health plad thela
provisions of both § 1395y(b)(1) and § 1395y(b)(2)(4AJ. at 285 (“But the private cause of actio
uses tle conjunctive: it requires that the primary plan fail to make payment ‘in acw@daith

paragraphs (1) and (2)(A).”) (quoting 42 U.S.C. 8§ 1395y(b)(3)(A))).

24

at

the

[¢]




The Sixth Circuit later found § 1395y(b)(3)(A) to be ambiguous with respect toatinéosy
obligations of primary payers that are not group health platishigan Spine & Brain Surgeons
758 F.3d at 792. As the courthichigan Spineexplained:

On the one hand, paragraph (1), “Requirements of group health plans,” notes that

group health plans may not take Medicare eligibility into account, and subparagraph

(2)(A) indicates that only primary plans that are group health plans need abide by the

group health plan requirements in paragraph (1). On the other hand, subparagraph

(3)(A), the private causef action, seems to require that all primary plgnsup and

non-group health plans alikebide by the group health plan requirements listed in

paragraph (1).

Id. Therefore, the court deferred to the interpretation of the statute contained irtioagul
promulgated by CMSId. at 79293 (citingChevron U.S.A., Inc. v. Nat. Res. Def. Council,, 467
U.S. 837, 84245 (1985)). In doing so, the court concluded that a plaintiff seeking to recover ag

a primary payer that is not a group health plan need only show that the primaryapgagi¢ofcomply

with its obligation to pay under 8 1395y(b)(2)(Al. Thus, the court held that a medical servi¢

provider had a federal right of action to recover payment for services rendexquktson covered
by an automobile insurance policy, when the automobile insurance policy made thexdasu
company a primary payer under 8§ 1395y(b)(2) (k).

While the Sixth Circuit has considered this aspect of the MSP Act in some ddtag, not
consideredhe queson presented by this case: whether § 1395y(b)(3)(A) gives a l&tDer than
a medical service providea right of action to recover from a primary payer when the MAO |
made medical payments that should have been made by the primary Plag/drhird ad Eleventh
Circuits, however, have considered this precise issue and found that it ddese Wvandia the
Third Circuit exhaustively reviewed the relevant statutory text and frankea®mvell as legislative

history, to find that § 1395y(b)(3)(A) unambiguously creates a private riglstiohdor a MAO. In
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re Avandia 685 F.3d at 35866. Specifically, the court explained that §1395y(b)(3)(A) “is broad

D

and unambiguous, placing no limitations upon which private (@n;governmental) actors can
bring suit for double damages when a primary plan fails to appropriately regmdmyssecondary
payer.” Id. at 359. Notably, in reaching this conclusion, the court rejected the veryargaised

by DefendantPhoenixheren, that the scope of § 1395y(b)(3)(A) is limited by its reference|to
paragraphs (b)(1) and (2)(A):

The MSP private cause of action provision allows for damages where the primary plan
has failed to pay “in accordance with paragraphs (1) and (2)(A).” Paragraph
(2)(A), in turn, consistently refers to payments “under this subchapter.” [footnote
omitted] § 1395y(b)(2)(A). * * *

. . .Humana argues that because “subchapter” refers to the Medicare Act as a whole,
and not in particular to Parts A or B under which the government provides benefits
directly to enrollees, payments made by private providers under Partd® @re also
covered. Humana supports this assertion by highlighting other places in the Medicare
Act where Congress intentionally limited thgphicability of a provision to payments
made under particular Parts of the Medicare Act. (Appellants’ Br. 23.)eThes
provisions refer specifically to “payment made under part A or part B of this
subchapter,” § 1395y(a), or payment made “under Part B of this subchapter,” §
1395y(c). See also8 1395y(f) (requiring Secretary to establish guidelines as to
whether payment may be made for certain expenses “under part A or part B of this
subchapter”).

This language makes clear that “subchapter” refers to the Medicare Act as a
whole. Since the MSP Act and its private cause of action provision do not attach
any narrowing language to “payments made under this subchapter,” that phrase
applies to payments made under Part C as well as those made under Parts A and
B. Accordingly, that language cannot be read to exclude MAOs from the ambit
of the private cause of action provision.
Id. at 359-360 (emphasis added).
The court went on to find that, even if the statute were deemed ambiguous on this |point
“deference taCMS regulations would require us to find that MAOs have the same right to recover as

the Medicare Trust Fund doedd. at 357. The court noted tH@MS regulationgxpressly provide
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that an “MA organization will exercise the same rights to recover igmmary plan, entity, or
individual that the Secretary exercises under the MSP regulations in subgaxsgh D of part 411
of this chapter.”42 C.F.R. § 422.108The court found that “[t]he plain language of this regulatig
suggests that the Medie Act treats MAOs the same way it treats the Medicare Trust Fundg
purposes of recovery from any primary paydd. at 366. In this circumstancehe court concluded,
“we are bound to defer to the duly-promulgated regulation of CMi&.

The Elerenth Circuit reached the same conclusion several years latemiana Medical
Plan, Inc. v. Western Heritage Insurance.C832 F.3d 1229 (11th Cir. 2016). In finding tha
§1395y(b)(3)(A) provides a private right of action for MAOs, the court rejectedl¢fendant’s
argument that MAOs are restricted to the rtghtharge provision § 139582 (a)(4), rather than the
private right of action provided in § 1395y(b)(3)(A):

Western suggests that the MSP does not govern MAOs at all and that the MAO right
to-charge provision [i.e., 8 1395®2(a)(4)] instead governs when and whether an
MAO is a secondary payer. According to Western, because an MAO derives
secondary payer status from [8 1398%(a)(4)] rather than the MSP, an MAO may
not sue under the MSP privatause of action.

We reject Western's reading as contrary to the plain language of the pertinent
provisions. First, paragraph (2)(A) unambiguously refers to all Medicaregragm
which include both traditional Medicare and Medicare Advantage p&ees.Inre
Avandig 685 F.3d at 360; 42 U.S.C. § 1395y(b)(2)(A) (regulating “[p]layment under
this subchapter”). Second, [§ 1392®&(a)(4)] parenthetically refers to circumstances
under which MAO payments are “made secondary pursuant to section 1395y(b)(2).”
42 U.S.C. § 1395w22(a)(4) (emphasis added). A plain reading of paragraph (2)(A)
and [8§ 1395w22(a)(4)] therefore reveals that MAO payments are made secondary to
primary payments pursuant to the MSP, not [§ 1322¢a)(4)]. This alone suggests
that the MSP does not limit the cause of action in paragraph (3)(A) to cases in which
traditional Medicare is the secondary payer.
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Id. at 1237. The court also rejected the defendant’'s argument (also raised byaDeRtraEnix
herein) that 8§ 1395y(b)(3)(A) is limited to situations where the secondary igafee Secretary,
rather than the MAO:

The fact that paragraph (2)(B), the sole exception to paragraph (2)(A), refers to the

Secretary does not alter our analyssee id § 1395y(b)(2)(B) (authorizing the

Secretaryd make conditional payment when a primary plan “has not made or cannot

reasonably be expected to make [prompt] payment”). Even if paragraph (2)(B) does

not apply to MAOSs, [fn omitted] neither paragraph (2)(A) nor paragraph (3)(A)

contain the limiting langage found in paragraph (2)(B). Paragraph (2)(A) establishes

secondary payer status for all Medicare and defines “primary plan” Vigtenee to
pre-existing obligations. Thus, a primary plan that fails to make primary payment ha
failed to do so “in accordance with paragraphs (1) and (2)(A),” regardless of whether
the secondary payer is the Secretary or an MACB 1395y(b)(3)(A).
Id. at 12371238. Thus, the court found that there was “no basis to exclude MAOs from a br
worded provision that enables a plaintiff to vindicate harm caused by a priraaly falilure to meet
its MSP primary payment or reimbursement obligatiorig.”at 1238. Therefore, it concluded “al
MAO may avalil itself of the MSP private cause of action when a primary plariddanake primary
payment or to reimburse the MAO’s secondary paymelat.”

As Plaintiffs correctly note, numerous district courts (including sevetthlinvthe Sixth
Circuit) have agreed with the reasoning set fortmire AvandiaandWestern Heritagéo find that
813957(b)(3)(A) provides a private right of action for MAGse, e.g., MSP Recovery Claims, Serig
LLC v. Progressive Corporatior2019 WL 5448356 (N.D. Ohio Sept. 17, 2019ymana Inc. v.
Medtronic Sofamor Danek USA, In&33 F.Supp.3d 1068, 1078 (W.D. Tenn. 20C3iten Health
Plan, Inc. v. MidCentury Ins. Cq 2015 WL 5449221 (E.D. Tenn. Sept. 1, 208)mana Insurance
Co. v. Paris Blank LLP187 F.Supp.3d 676 (E.D. Va. 2016yllins v. Wellcare Healthcare Plans,

Inc., 73 F.Supp.3d 653 (E.D. La. 2014).
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For the following reasons, and after careful reviewhefauthority cited by both parties, the

Court finds that Plaintiffs may pursue a private right of action against Defeeaecin under
81395y(b)(3)(A). The Sixth Circuit's decisionsBin-MedicalandMichigan Spinere not directly
on point because the Sixth Circuit did not consider, in either of those cases, whethdeaausa
of action may be maintained by a MAO under § 1395y(b)(3)(A). However, the SixthtCictread
§ 1395y(b)(3)(A) broadly iMichigan Spingo provide such a right to hélalcare providers as agains
nongroup health plans. Moreover, the Court notes that, in so doing, the Sixth Circuit
approvingly toln re Avandia SeeMichigan Spine758 F.3d at 793. As discussed at length abo
in In re Avandia the Third Circuit explicitly recognized a private right of action for ®Aunder
§1395y(b)(3)(A), rejecting many of the same arguments raised bydzefeherein.

The Court finds the reasoning lin re Avandia(andWestern Heritagewhich reached the
same conclusion) to be persuasive. The Court agrees with those courts that the lahgy
81395y(b)(3)(A) is broadly worded and does not include any language limiting tisedfypavate
parties that can bring suit for double damages when a primary payer fgfsropetely reimburse
a secondary payer. As there Avandiacourt noted, at the time the MSP Act was passed in 19
“Congress was certainly aware that private health plans might be intepestate parties when it
drafted the [private] cause of actiondandid not exclude them from that provision’s ambilii’ re
Avandig 685 F.3d at 367. Defendant has not offered any compelling reason for reading 9

limitation into the statuté.

8 In particular, he Court rejects Defendant’s argument that the phrase “in accordance wittaphasad) and (2)(A)”
limits application of §1395y(b)(3)(A) only to where payments are made byS#ctretary. As set fortbupra
Subparagraph (2)(A) provides that Medicare maiypay when a primary plan is expected to pay, “except as provide
subparagraph [2](B),” which in turn provides that when the primay fhas not or cannot reasonably be expected”
pay “promptly,” “the Secretary” may make a conditional paymé&se42 U.S.C. 88 1395y(b)(2)(A) and (B). As noted
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The Court also rejects Defendant’s argument that allowing MAOsvat@rright of action
under 8§ 1395y(b)(3)(A) provides no benefit to the governm@muc. No. 12 at p. 14.As the Third
Circuit noted inin re Avandia “[i] f an MA plan provides CMS with a bid to cover Medicealwgible
individuals for an amount less than the benchmark calculated by CMS, it must usty-8ege
percent of that savings to provide additional benefits to its enrolléese’ Avandia 685 F.3cat 365
(citing 42 U.S.C. 88 1395w24(b)(1)(C)(i), (b)(3)(C), and (b)(4)(¢)“The remaining twentyive
percent of the savings is retained by the Medicare Trust Fudd.Therefore, “when MAOs spend
less on providing coverage for their enrollees, ay thill if they recover efficiently from primary
payersthe Medicare Trust Fund does achieve cost savirigs.Additionally, “when, by recovering

from primary payers, MAOs save money, that savings results in additional beoeditrollees not

coveredby traditional Medicare.”ld. Thus, “ensuring that MAOs can recover from primary payers

efficiently with a private cause of action for double damages does indeed adiargoals of the
MA program.” Id.

Furthermore, the Court finds Defendant’s relianceeagstrom, suprdao be misplaced.n
Engstrom the Sixth Circuit considered the argument of Care Choices, a Medigasgtute HMO,

that 8 1395mm(e)(4)rovidedan implied federal private right of actitmat allowedit to recover the

in bothIn re Avandiaand Western Heritagethe secondary payer scheme established by § 1395y(b)(2)(A) applig
“[p]ayment under this subchapter.” 42 U.S.C. § 1395y(b)(2)(A). Cousts frund that theetrm “subchapter” in this
instance refers to the entire Medicare Statute, including Part C gover#fg.Mn re Avandia 658 F.3d at 360See
also Western Heritage832 F.3d at 1237 (“[P]aragraph (2)(A) unambiguously refers to all Medicgreepss, whit
includes both traditional Medicare and Medicare Advantage Pla@af)ten Health Plan2015 WL 5449221 at * 7.
Further, the MAO provision set forth in § 1392®2(a)(4) refers to circumstances under which MAO payments are “m
secondary pursuant toc®n 1395y(b)(2).” 42 U.S.C. 8 139522(a)(4). As the court explained\Vkestern Heritage,
suprag “[a] plain reading of paragraph (2)(A) and [§ 1398%(a)(4)], therefore reveals that MAO payments are ma
secondary to primary payments pursuant to ti&PMnhot [§ 1395w22(a)(4)]. This alone suggests that the MSP does 1
limit the cause of action in paragraph (3)(A) to cases in which traditionalcktedis the secondary payeiWestern
Heritage 832 F.3d at 1237 See also Cariter015 WL 5449221 &t 7.
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cost of an ingred's medical expenses, where the participant had collected damages fostfetmor
who had injured herCare Choices HMO v. Engstror830 F.3d 786 (6th Cir.2003The court
declined to find an implied private right of actiander§ 1395mm(e)(4).In so doing, it compared
the language of the MSP Act private cause of action provision with § 1395mm(ejiihy that
81395y(b) uses mandatory language to create a federal right of acticasgh&B95mm(e)(4§loes
not. Id. at 790. The Sixth Circuit didnot consider, however, ivether Care Choices could hav
brought suitunder 8§ 1395y(b)(3)(A). Indeed, the court noted that “the express remedy pravid
Medicare was created in a different statutory provision, in a differentpaidised by a different
Congress.” Id. Thus, the Court finds the Sixth Circuit’s decision in that case did not addres
issue presented herein and is not directly applicable.

Finally, the Court finds that, even if the language of § 1395y(b)(3)(A) is ambiguitius
respectio the specific issue presented her&hgvrondeference would lead to the conclusion th
MAOs possess a private right of action under that statBézMichigan Spine & Brain Surgeons,
758 F.3d at 792 (“When statutory text is unclear, courts affdetelece to and seek guidance froi
agency regulations.”) I€hevron the Supreme Coudstablished a twpart test for determining
when a federal court ought to defer to the interpretation of a statute embodiedureéion formally
enacted by the fedalragency charged with implementing that statu@evron 467 U.S. at 842

844. First, the court must determine whether Congress's intent on the issue-isifcéegrit must

9 The Ninth Circuit's decision ifParra, supra is distinguishable for the same reason. Phira, the Ninth Circuit
concluded that § 1395w2(a)(4) does not create an implied federal right of acti®erra, 715 F.3d at 1153. Rather,
that statute “simply describes when MAO coverage is secondary to othenoesusad permits (but does not require)
MAO to include in its plan provisions allowing recovery against a primary.’plal. Here, Plaintiffs do ot argue that

they have a private right of action (implied or otherwise) under § 139B¥®)(4), instead pleading their sole claim

under 81395y(b)(3)(A). AccordinglfRarra does not address, and is not relevant to, the issue presented herein.
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abide by that intention, regardless of any regulatioffighe statute is unclear, that is, “silent o
ambiguous with respect to the specific issue, the question for the court is vihethgency's answel
is based on a permissible construction of the statute.”at 843. Courtsdefer to the agency's
regulations “unless they are arbitrary, capricious, or manifestly cgnitréhe statute.”ld. at 844.

Here it is undisputed that CMS has the congressional authority to promulgate regula
interpreting and implementing Medicarelated statutesSeealso42 U.S.C. § 1395hh(a)(1) (“The
Secretary shall prescribe such regulations as may be necessary tut#neyadministration of the
insurance programs under this subchapter.”); 42 U.S.C. § 128%)(1) (“The Secretary shall
establish by regulation [ ] standards ... for [MA] organizations and plans @msisth, and to carry
out, this part.”). CMS regilations state that an “MA organization will exercise the same rightg
recover from a primary plan, entity, or individual that the Secretary exeroisger the MSP
regulations in subparts B through D of part 411 of this chapter.” 42 C.F.R. 8§ 4@R.¥G38he Third
Circuit noted inin re Avandia “[t]h e plain language of this regulation suggests that the Medicare
treats MAOs the same way it treats the Medicare Trust Fund for grepuf recovery from any
primary payer.”In re Avandia685 F.3d at 366. Thus, even if the Court were to find §1395y(b)(3)
to be ambiguous, the applicationGifievrondeference to this regulation results in the conclusion t
MAOs are able to exercise the same secondary payment recovery rights agaiast plams as
Medicare.

Accordingly, and for all the reasons set forth above, the Court finds that MAOs pavata
right of action against primary plans under § 1395y(b)(3)(A). Defendant’s arguortéetdontrary
is without merit and rejected.

2. Failure to allege facts showing that a Conditional Payment has not beer
reimbursed
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Defendant argues that the Complaint should be dismissed because “Plaittifisallege
facts showing an actionable conditional payment for five reasons.” (Doc. No. 7 at pFids,)
Defendant maintains that Plaintiffs have improperly failed to allege a privatieacbtinat provides
the basis for a conditional paymentld.Y Second, Defendant argues that dismissal is warrar
because the Plaintiffs have failed to allesgecific facts regarding eitheéhe conditional payments
that were allegedly made, or the conseot the settlement agreement with J.Rid.) Third,
Defendant takes issueith the Complaint’s allegation that Phoenix’s alleged reports to Medid
constitute an “admission of responsibility.ld{) Fourth, Defendant argues that Plaintiffs hay
improperly failed to allege any facts demonstrating that the conditional ptg/thatwere allegedly
made were “reasonable and necessanyl’ at p. 18.) Finally, citing argumentsadeby counsel for
MSP Recovery Claims, Series LLC in an entirely different action, Def¢radgoes that “even if

SummacCare at some point made conditiomginpents, according to Plaintiff's own arguments th

logical inference the Court must draw is that those payments have alesadsebmbursed and it has

no claim.” (d.)

With regard to Defendant’s first argumeRtaintiffs maintairthat the MSP Act doe%ot limit
the recovey of conditional payments to situations where Hasis for recovery is derived from 4
private contract and, thus, Plaintiffs were not required to plead the existench afsudract in the
Complaint. The Court agrees. Defendant cites no authority for the proposition that, o putsue
a private right of action under 8 1395y(b)(3)(A), a plaintiff is required to pleadxistence of a
private contract pursuant to 8 1395w-22(a)(4). Section 1395w-22(a)(4) provides, as:follow

Notwithstanding any other provision of lajg MAO] may (in the case of the

provision of items and services to an individual undefMA] plan under
circumstances in which payment under this subchapter is made secondary pursuant to
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section 1395y(b)(2) of this title) charge or authorize the provider of such seiwices
charge, in accordance with the charges allowed under a law, plan, or policgetescr
in such section—

(A) the insurance carrier, employer, or other entity which under such law, plan, or
policy is to pay for the provision of such services, or

(B) such individual to the extent that the individual has been paid under such law,
plan, or policy for such services.

42 U.S.C. § 1395w22(a)(4). Defendant fails to point to any language in eftreeabove provision,
or in 8 1395y(b)(3)(A)tself, that arguably imposes a requirement that Plaintiffs plead the exist
of a private contract in order to pursue a private right of action to recover condi@yna¢nts under
8§ 1395y(b)(3)(A)° The Caurt finds this argument to be without merit.

In its second argumeriDefendaninaintainghat the Complaint should be dismissed becau
Plaintiffs fails to allegespecific facts regarding (Xhe amounts or dates of conditional paymen
made by SummaCarand(2) the content of the settlement agreement between Phoenix and
including the dateof and partiesto the settlement agreemestope of claims covered, and th
relationship between the conditional payment and the settlement agreerakatedIR in its fourth
argument, Defendant argues that Plaintiffs have failed to allege specific fapisrteup their
allegation that the conditional payments mag&ummaCare and/or Plaintiffeere “reasonable and
necessary.” Plaintiffs maintain that Defendant’s arguments are withoiitbeeausehis level of

specificity is not required to withstand dismissal under Rule 12(b)(6).

0 The Cout notes that Defendant’s entire argument on this issue consists of tencenand does not contain a citatio
to, or discussion of, any relevant, supporting authority with réspéiis alleged requirement to maintain an action und
§ 1395y(b)(3)(A)(Doc. No. 7 at p. 16.)
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The Court agrees with Plaintiffé~ederal ourts have held thatp sufficiently plead a claim
under 8§ 1395y(b)(3)(A),/aMSPA plaintiff must allege: (1) the defendant’s status as a primary p
for a claim covered by Medicare, (2) the defendant’s failure to make the primamepiaypr
appropriate reimbursement to the Medicare benefit provider, and (3) daifiagalstate Ins. Cq
2019 WL 4305519 at * 44MAO-MSO Recovery IlI, LLC v. State Farm Mutual Automobile Ins, G
2018 WL 3420796 at * 7 (C.D. lll. July 13, 2018%ee also Humana®32 F.3d at 1239 (applying
these elements in the summary judgment context).

The Court finds the Complaint sets forth sufficient factual allegations to stee ¢ta relief
under 8§ 1395y(b)(3)(A). Plaintiffs allege that J.R. was enrolled in a Medichrantage plan that
was issued and administered by MAO SummacCare. (Dod Bof 7.) Plaintiffs further allege tha
(1) J.R. suffered injuries as a result of an accident caused by a tortfeased iby Defendant
Phoenix; and (2) received medical treatment and services for his/her aceldeed injuries. I¢l. at
11 89.) Indeed, Plaintiffs specifically allege the particular injuries sustained®yak well as the
medical items and services that were provided.) (Plaintiffs even go so far as to attach documer
to the Complaint that list the diagnosis codes, isgjritems and services relating to each of t
enrollees’ accidentelated injuries. (Doc. No. 11.) Plaintiffs then allege that J.R.'s medic§
providers billed SummaCare for payment of the accidelated medical expenses, whic
SummacCare subsequently paidld. (at § 10.) Plaintiffs allege that J.R. made a claim agai
Defendant’s insured, which Defendant subsequently settlddat(] 11.) Plaintiffs allege that, by
entering into this settlement agreement in exchange for a release of all claimsabefeadame a

primary payer and subject to liability for J.R.’s accidexiated medical expenseslt( Finally,
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Plaintiffs allege that, despite being a primary payer, Defendant hesgdeto reimburse Plaintiffs for,
J.R.’s medical expensedd.(at 7 12.)

The Court finds these allegations to be sufficient to withstand dismissal. Véleole
particularity demanded by Defendant is simply not required at the pleddog ss many courts
have found under similar circumstandésSee, e.g., MAMSO Recovery Il, LLC v. Farmers Ins
Exch, 2018 WL 2106467 at * 10 (C.D. Cal. May 7, 20d5PA Claims 1, LLC v. Allstate Ins. Co
2019 WL 4305519 at *% (N.D. lll. Sept. 11, 2019).See also MAGMSO Recovery Il, LLC v.
Mercury General2018 WL 3357493 at * 8 (C.D. Cal. May 23, 2018jdre, Plaintiffs have alleged
that Defendant’s néault insurance contracts render Defendant responsible for primary payme
the expenses Plaintiffs seek to recover. These allegations are sufficienbiusttate respwsibility
at the pleading stage.”)As another district court aptly explained when rejecting a similar angtum

The level of factual particularity demanded®EICO at the initial pleading stage of

these suits is eypopping. It all but insists that Plaintiffs actuafiyove rather than

simplyplead their claims. This far exceeds the language of Fed. R. Civ. P. 8, and even

the more demanding . . . standards$gbial andTwomblydo not require a plaintiff to

plead all the evidentiary facts needed to support its claims. The amendedictsmpla

contain a level of specificity that is sufficient for the Cotot draw the reasonable

inferencé that the MAOs made payments of medical supplies and services that

GEICO, as the primary payer, was obligated to cover; that GEICO mguhepts on
behalf of its insureds pursuant to settlement agreements; and that GEICOofpdgd t

11 Defendant’s reliance oMAO-MSO Recovery Il, LLC v. Nationwide Mutual Ins. G218 WL 4941111 (S.D. Oh.
Feb. 28, 2018) is misplaced. In that case, the court dismissed the IM&##f$ complaint because it providech¢
information about the assignors, including the identity of the assigndwsr (tian one representative assignor that
redacted), the dates of the assignments, or the specific language incltr@edssignments.id. at * 3. In addition, the
court noted hat the complaints in that case pled claims that involved “unspecified Medicare Reisficivith
unspecified injuries that “caused Plaintiffs and putative class menb pay for unspecified medical servicekl’ at *

2. As noted above, the Complaint in the instant case contains consideasblgetailed factual allegations that those
issue inNationwide, supra For similar reasons, the Court fintdmited States ex rel. Takemoto v. Nationwide Mutu
Ins. Ca, 674 Fed. Appx. 92 (2nd Cir. 2017) e distinguishable. In that case, the court upheld the didroissa
complaint because it was based solely on “speculat[ion] that each defeadamiehor more reimbursement obligation
under the MSPA based on the facts that approximately 17% of the population doarbldebneficiaries and that

defendants issue settlements, judgments, or awards for ‘fi¢hsusands of claims involving Medicare beneficiaries”

each yeal. Id. at *1. As set forth above, the Complaint herein contains much greater faetadlrdgarding the basis
for Plaintiffs’ alleged conditional payments and Defendant’s reingonest obligations.
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or reimburse the MAOs, such that GEIO®Iliable for the misconduct allegédgbal,

556 U.S. at 678. * * * Plaintiffs have stated claims on all counts, and GEICO’s motions

to dismiss are denied.

MAO-MSO Recovery Il, LLC v. Government Employees Ins.204.8 WL 999920 at * 12 (D. Md.
Feb. 21, 2018) (emphasis in original). Accordingly, this argument in support afdaetés Motion
to Dismiss is without merit and denied.

Defendant’'s next argument is that the Complaint improperly characterizesdaefs
submission of reports to CMS as an “admission of responsibility.” (Doc. No. 7 at]8.)1The
Court need not reach this issue, however, as Defendant does not explain how the resohitior
issue would result in a finding that the Complaint fails to state a claim upon whichmelebe

granted. At best, Defendant’'s argument is simply a disagreement with a stateadenin the

Complaint. Defendant has not argued or demonstrated that Plaintiffs’ allegatigasiing

of t

Defendant’'s CMS reports ant to a pleading deficiency warranting dismissal under Rule 12(b)(6).

Finally, the Court rejects Defendant’'s argument that this Court shdrald a “logical
inference” from statements maloigcounsel for MSP Recovery Claims, Series LLC in another acti
that Plaintiffs herein have already been reimbursed and have no claon. NB. 7 at pp. 189.)
The Court rejects this argumer&tatementsnade by counsel in another action regarding a differg
issue do not constitute evidence that Plaintiffs hraceived reimbursemeirt the instant actiofor
conditional payments under the MSPA. As Plaintiffs correctly note, at this stalge proceedings,
the Court must view the allegations in the Complaint in a light most favorable to Plai&&&#dgbal
556 U.S. at 629. Here, Plaintiffs have adequately alleged that SummaCareconadenal
Medicare payments for medical expenses incurred by its enrolledgngegrom injuries sustained

in accidents with Defendant’s insureds. Plaintiffs furthemallthat Defendant is a primary paye
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and that it has failed to reimburse SummacCare and/or Plaintiffs for thesd@mwmigryments. As
set forth above, the Court finds the Complaint sets forth sufficient fadkegh@ons to state claims
for relief under § 1395y(b)(3)(A).

Accordingly, Defendant’s arguments to the contrary are without merit amedde

3. Three-Year Presentment

In its final assignment of error, Defendant argues FHaintiffs are required to plead tha
Defendant knowingly failetb reimburse a conditional payment. (Doc. No. 7 at p. 19.) Specifica
Defendant argues that the MSP Act “requires the government to, as a prerequiséeking to
recover conditional payments from a primary payer, make a request for paymemrim#rg payer
within three years from the date on which the item or services were furnisheell. Défendant
maintains that the Complaint should be dismissed because “Plaintiffs nemenemgon a demand
letter and therefore do not satisfy this preisidg to a lawsuit under the MSP Act.Id()

Plaintiffs argue that actual knowledge is not an element of a claim under 8 133F¥)(
and bhat a settlement alone is sufficient to demonstrate a liability insurer's paymeonsslity.
(Doc. No. 11 at p. 118.) Plaintiffs further arguthat there is nbdemand letter requireméninder
the MSP Act (Id. at p. 1920.) Specifically, Plaintiffs maintain that the thwgsar presentment
requirement set forth in 8 1395y(b)(2)(B)(vi) “has no relatiomdbi Medicare’s effort to recover
through litigation and is completely irrelevant to a private party’s distigbt to recovery under §
1395y(b)(3)(A).” (d.) Citing several federal district court decisions, Plaintiffs assert that féas c
that a MAO is not required to ask the primary payer whether it will accept respondifiye filing

a lawsuit.” (d. at p. 20.)
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in fact, impose a demand letteequirement on a Medicare entity seeking reimbursement

conditional payments. (Doc. No. 12 at pp. 16-21.)

arguments. As has been set fatipra,§ 1395y(b)(2)(B)(i)(entitled “Authority to make conditiona
payment”) authorizes conditional payments when a primary plan “has not mad®eot reasonably
be expected to make payment with respect to such item or service ptbmglyU.S.C. 8

1395y(b)(2)(B)(i). Sectiod395y(b)(2)(B)(iii) (entitled “Action by United States”) then provides :

follows:

42 U.S.C. § 1395y(b)(2)(B)(iii) (emphasis added). The following section, § 1395y(h){2)(B
(entitled “Subrogation rights”) explains that “[tjhe United States shallibeogated (to the extent of

payment made under this subchapter for such an item or service) to any right under gutcub

In its Reply Brief, Defendant argues, at some length, that the relevanbistédnguage does,

A review of the relevant statutory framework is necessary to understengatties’

In order to recover payment made under this subchapter for an item or service, the
United States may bring an action against any or all entities that are aregeired

or responsible (directly, as an insurer or self-insurer, as a third-party adatarisas

an employer that sponsors or contributes to a group health plan, or large group health
plan, or otherwise) to make payment with respect to the same item or senacs (
portion thereof) under a primary plahhe United States may, in accordance with
paragraph (3)(A) collect double damages against any such entity. In addition, the
United States may recover under this clause from any entity that hasdepgayment

from a primary plan or from the proceeds giramary plan's payment to any entity.

The United States may not recover from a tpiadty administrator under this clause

in cases where the thighrty administrator would not be able to recover the amount
at issue from the employer or group health @ad is not employed by or under
contract with the employer or group health plan at the time the action for recevery i
initiated by the United States or for whom it provides administrative services due to
the insolvency or bankruptcy of the employer @mpAn action may not be brought

by the United States under this clause with respect to payment owed unless the
complaint is filed not later than 3 years after the date of the receipt of nice of a
settlement, judgment, award, or other payment made pursu# to paragraph (8)
relating to such payment owed.
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of an individual or any other entity to payment with respect to such item or servigeaunicimary
plan.” 42 U.S.C. 8§ 1395y(b)(2)(B)(iv).

Defendants’ argunme is based on the next provision, § 1395y(b)(2)(B)(vi). This stat
which is entitled “Claimdiling period,” provides as follows:

Notwithstanding any other time limits that may exist for filing a claim under an

employer group health plan, the United States may seek to recover conditional

payments in accordance with this subparagraph where the request for payment is
submitted to the entity required or responsible under this subsection to pay with
respect to the item or service (or any portion thereof) under a primary i tive

3-year period beginning on the date on which the item or service was furnished.

42 U.S.C. § 1395y(b)(2)(B)(vi).

In reviewing questions of statutory interpretation, the Sixth Circuit emplayseastep
framework:

[F]irst, a natural reading of the full text; second, the com#am meaning of the

statutory terms; and finally, consideration of the statutory and legislativeyhisto

guidance. The natural reading of the full text requires that we examine the &tatut

its plain meaning, including the language and design of the statute as a whole. If the

statutory language is not clear, we may examine the relevant legislative history.
Elgharib v. Napolitanp 600 F.3d 597, 601 (6th Cir.2010) (citations and internal quotatemkam
omitted). See also Hughes v. McCart¥s4 F.3d 473, 478 (6th Cir. 2013).

Based on a natural reading of the full text, the Court finds that § 1395y(bJ{2) @)es not
create a statutory presentment requirement as ecopwdition to filing suit pursuant to
81395y(b)(3)(A). The plain language of the opening clause of 8§ 1395y(b)(2)(B
(“[n]otwithstanding any other time limits that may exist for filing a claim undeemployer group

health plan”) limits the application of that provision to claims against emptpgep health plans.

See Progressiv@019 WL 5448356 at * 9. This reading of the statute is consistent with its legisl
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history, which explains that § 1395y(b)(2)(B)(vi) was intended to address timeasotssassociated
with the submission of claims in the context of employer group health plans:
Section 4702. Clarification of time and filing limitations

Current Law In many cases where MSP recoveries are sought, claims have never been
filed with the primary payeidentific ation of potential recoveries under the data

match process typically takes several yearsonsiderably in excess of the period

many health plans allow for claims filing A 1994 appeals court decision held that
HCFA could not recover overpayments without regard to an insurance plan's filing
requirements.

Explanation of Provision. The provision would specify that the U.S. could seek to
recover payments if the request for payments was submitted to the entitydexuire
responsible to pay within 3 years frdhe date the item or service was furnishidds
provision would apply notwithstanding any other claims filing time limits that

may apply under an employer group health plan The provision would apply to
items and services furnished after 1990. The provision should not be construed as
permitting any waiver of the-gear requirement in the case of items and services
furnished more than 3 years before enactment.

H.R. REP. 105-149, 739 (emphasis addedhe Tourt finds that the above language confirms tf
the purpose of 8§ 1395y(b)(2)(B)(vi) is, in fact, to expand the government’'s timeframe to p
claims where the primary payer is a group health plan with more restrictive cléiimgs
requirements. There is no indication, in either the statutory langtsaie or in the relevant
legislative history, that the intent was to restrict the government’s ability to palesons by imposing
a mandatory presentment requirement.

In addition, the Court finds it significant that §1395y(b)(2)(B)(vi) does noawontandatory
language but, rather, that section is written permissively to allow the Unitéeks Starecover
conditional payments within a thrgear period, regardless of whether an employer group health
sets forth a shorter period for asserting artleSee, e.g., Progressive019 WL 5448356 at * 9. On

its face, 8 1395y(b)(2)(B)(vi) does not expressly require the United Statesinit a request for
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payment prior to filing suit pursuant to the direct right of recovery provision sdt fior§

1395/(b)(2)(B)(ii)). See, e.g., Progressive019 WL 5448356 at * 9. Indeed, nothing in the plaj

language of 8 1395y(b)(2)(B)(vi) addresses the circumstances under whahtleé United States
or a private party may file suit to pursue a direct right of recovery of conditpayments.See
MSPA Claims 1, LLC v. Bayfront HMA Medical Center, |.2G18 WL 1400465 at * 6 (S. D. Fla
March 20, 2018) (noting that 8 1395y(b)(2)(B)(vi) “does not contemplate litigatioM3PA
Recovery Claims, Series LLC v. A¥ecialty Ins. C92019 WL 2211092 at * 4 (M.D. Fla. May 22
2019) (same). Rather, that issue is squarely addressed in § 1395y(b)(2)(Bh{@h, aentains
mandatory language providing that ‘fiadction may not be brought by the United States under
clause with respect to payment owed unless the complaint is filed not later thars &fger the date

of the receipt of notice of a settlement, judgméot] award. . .” This limitation provision is
contained in the specific section of the statetatmg to bringing suit to enforce obligations undg
the MSPA and provides a clear mandate regarding the time period for initiatiagditig
The majority of district courts to consider this issue have reached thiigioncthat the

specific limitaton period set forth in 8 1395y(b)(2)(B)(iii) pertaining to bringing suits to reco
conditional payments governs over the claiitisg provision set forth in § 1395y(b)(2)(B)(vi)See
Progressive2019 WL 5448356 at * Bayfront HMA Medical Center, LT, 2018 WL 1400465 at *
6; AIX Specialty Ins. Cp2019 WL 2211092 at * # For all of the reasons set forth above, this Co

agrees and, thus, rejects Defendant’s argument that the Complaint should beedisracsaise

2The Court recognizes that at least one district court has reached a different can®esi MSPA Claims 1, LLC v.
Kingsway Amigo InsCa, 361 F.Supp.3d 1270 (S.D. Fla. 2018). This Court respectfully desagvith Kingsway,
particularly in light of the legislative history noted above, which matsdiscussed in that decision.
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Plaintiffs failed to allege that SummacCare or Plaintiffs sent conditional paymert teti@efendant
within the threeyear presentment period set forth in § 1395y(b)(2)(B)Yvi).
V. Conclusion

For all the reasons set forth above, Defendant’s Motion to Dismiss (Do) NGRANTED
IN PART and DENIED IN PART, as followsDefendant’s Motion is granted to the extent it seeg
dismissal of Plaintiff MSP Recovery Claims, Series LLC for lack afding. Defendant’s Motion
is denied in all other respects.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: Decembet2, 2019 U. S. DISTRICT JUDGE

13 The Court notes that Defendant has not moved for dssinis the grounds that Plaintiffs’ claims are barred by t
threeyear limitations period set forth in § 1395y(b)(2)(B)(iii). Thus, @wrt does not address that issue herein.
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