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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRCT OF OHIO
EASTERN DIVISION

JOHN KATILA, CASE NO. 5:19-CV-02822-JDG

Plaintiff,

MAGISTRATE JUDGE

)
)
)
)
VS, )
) JONATHAN D. GREENBERG
)
)
)
)

COMMISSIONER OF THE SOCIAL

SECURITY ADMINISTRATION, MEMORANDUM OF OPINION AND

ORDER
Defendant.

Plaintiff John Katila (“Plaintiff” or “Katila”) clallenges the final decision of Defendant Andfew
Saul! Commissioner of Social Security (“Commizser”), denying his application for a Period| of
Disability (“POD”) and Dsability Insurance Beng$ (“DIB”) under Title Il of the Social Security Act, 42
U.S.C. 88 416(i), 423, and 13&t seq.(“Act”). This Court has jurisdiction pursuant to 42 U.S.¢. 8
405(g) and the consent ofetlparties, pursuant to 28&JC. § 636(c)(2). For theeasons set forth below,
the Commissioner’s final decision is AFFIRMED.
l. PROCEDURAL HISTORY
In December 2016, Katila filed apg@lication for POD and DIB, allegg a disability onset date |of
March 1, 2014 and claiming he was disabled dueptmliteal aneurysm; peripharvascular diseasg;
aortic root dilation; diabtes mellitus; obstructive sleep apnea; arthritis in both knees; blood clot iph rig
leg; hypertension; anxietynd depression. (Transcript (“Tr.”) &b, 231.) The application was denjed
initially and upon reconsideration, and Katila reqaedsa hearing before an administrative law judge

(“ALJ"). (Id.at 15.)

10On June 17, 2019, Andrew Saul becaheeCommissioner of Sl Security.
1
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On September 28, 2018, an ALJ held a headnging which Katila, rem@sented by counsel, and

an impartial vocational expert (“VE”) testified.ld) On November 2, 2018, the ALJ issued a wri
decision finding Plaintiff was not disabled.ld.(at 15-28.) The ALJ s decision became final

November 2, 2019, when the Appe@lsuncil declined further review.d, at 1-6.)

[tten

on

On December 5, 2019, Katila filed his Complainttallenge the Commissioner’s final decisjon.

(Doc. No. 1.) The parties have completed briefinghis case. (Doc. Nos. 187.) Katila asserts the

following assignments of error:

(1) The ALJ erred in weighing the opinion bf. Christopher Young, M.D., one of
Plaintiff's treding physicians.

(2) The ALJ erred in evaluating the vocational evidence in the claim, and in failing to
resolve significant conflicts in that evidence.

(Doc. No. 15 at 18, 21.)

. EVIDENCE
A. Personal and Vocational Evidence
Katila was born in March 1961 and was 57 years-old at the time of his administrative hea
206), making him a “person of advanced ageiter Social Security regulationsSee20 C.F.R. §
404.1563(e). He has a college edwratnd is able to commuate in English. (T 53.) He has pa
relevant work as a marketing supervidaector and advertising executivdd.(at 27.)

B. Relevant Medical Evidenceé

On March 13, 2014, Katila saw Daniel Turner, D.Qd. @t 808.) At that visit, Mr. Katil
described feeling depressed and anxious, includéedjnig like his heart wasacing and that he w

sweating a lot. I¢.) Katila told Dr. Turner for the past few months he had increased thirst and f

2 The Court’s recitation of the mewil evidence is not intended to bghaustive and is limited to t
evidence cited in the parties’ Briefs. As Plaintifies not challenge any findingslated to his ment
impairments (Doc. No. 15 at 3), tlmeedical evidence included in this opinion is limited to Plaint
physical impairments.
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his mouth was very drynal sticking together. Id.) Dr. Turner noted Katila drank a bottle of win
night, almost every night.ld.) Katila complained of “chronic pain and discomfort” in his left leg g
surgery. [d. at 809.) On examination, Dr. Turner found Katila had intact muscle strength
diffusely, as well as nornhaange of motion. I¢l.) Dr. Turner noted Katila had leg claudication
occasional pain. Id.) Katila's fasting glucose check was 2&iid his urine analysis was positive
glucose > 2000 and trace bloodd.Y Dr. Turner diagnosed Katila witiabetes mellitus and prescrik
Metformin to control Katila’'s blood sugarld( at 810.)
On March 20, 2014, Katila went to the emergemcom at the Clevetal Clinic’'s Twinsburg
location after falling dowm flight of stairs wheme lost his footing. I€. at 804.) Katila reported hittir
his head and complained of riglmkle and right foot pain.ld.) Katila rated his pain at a 3/10ld{) He
denied any loss of consciousnessck pain, and back pain.ld() On examination, Katila exhibited
normal range of motion, tenderness, and no edeidaat(806.) A head CT and x-rays of his right a
and foot were normal.ld.) Treatment providers gave Katila an air cast and crutches, advised hin

and elevate his foot, take Motrin for painreeded, and to follow up with his doctotd.)
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On April 22, 2014, Katila saw Dr. Turner for follow up of his diabetes, hypertensior

hyperlipidemia, and a fall at homeld.(at 797.) Katila reported his right ankle was “75% improved]
was still having some pain amdlema in his right leg.1d.) He was able to walk with pain.ld() On

examination, Dr. Turner found intact strength, rangenofion, and sensation in Katila's feet, pain in

right medial ankle, decreased Dogplpedal pulses in the legs, withe left worse than the right,

varicosities in the feet bilaterally, amdcallus on the right third toe padld.(at 798.) Dr. Turner noted

Katila continued to consume exsesarbohydrates and alcohold.(at 797.) Dr. Turner “emphasized” {

need for Katila to make lityle and dietary changedd.(at 798.)
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On May 14, 2014, Katila saw David Naar, M.D.r foon-invasive studies” after having surg
for repair of a popliteal aneurysm aladt femoral popliteabypass in 2011.1d. at 795.) Katila reportg
doing the same and denied pain at re&d.) (Dr. Naar noted Katila remained asymptomatitd.) ( The
studies conducted showed a normal right ankle at nelstrederate disease at resthe left ankle. I€l.)

On June 20, 2014, Katila saw Susan Perez, CNé, laéing referred by DiTurner for diabetg

S

and hyperlipidemia education and managemelat. af 784.) Katila reported his feet were hurting more,

and he was experiencing achitiggling pain in both feet. Id.) Nurse Perez noted Katila had stopped

drinking. (d.) On examination, Nurse Perez found anmalr gait, “vibratory perception decreas

bilaterally” in Katila’'s feet, and found it “[d]ifficult to palpate distal pulsesld. @t 788.) Katila’'s lowg

extremities were warm withormal hair distribution. 1¢.) Nurse Perez noted Katila had better glyce
control. (d. at 789.) She urged him to schedule an appointment with potbatnis painfili callouses, a
well as schedule an appointmenith his vascular doctor given siclaudication symptoms and
difficulty in assessingpis distal pulses.id.)

On July 22, 2014, Katila saw kae Perez for follow up.Id. at 778.) Katila repted his toes hu
as times, and he had seen Dr. Peters for treatment of his callolgsesDr( Peters felt his toe pain w
related to narrow toe Bes of his shoes.Id. at 778-79.) Katila told Nurdeerez shoe inserts helped v
his calf discomfort. Ifl. at 779.) On examination, Nurse €erfound a normal gaitnd trace bilaterz
edema in the lower extremitiedd.(at 782.)

On July 29, 2014, Katila saw Carlos HubbatiD., for follow up regarding his hypertensig
peripheral arterial disease, and enlarged aortic rédtat 776.) Katila reportedoing well, with no che
pain or shortness of breathld.j Dr. Hubbard ‘s impressions consistef the following: “Other than h

usual leg pain he is doing quite ligom the cardiovascular standpoirBlood pressure is well controlls

pd

=

mic

S

ner

-
~t

as

ith

Y o

—

n,

U
~—*

S

1%

2d




Case: 5:19-cv-02822-JDG Doc #: 19 Filed: 09/04/20 5 of 34. PagelD #: 1540

as his heart rate on his current regimen.ld. (@t 777.) Dr. Hubbard recommended a re
echocardiogram on Katila’'s next \i$d reassess his aortic rootd.}
On October 22, 2014, Mr. Katila saw Perry Funk, D.O., to establish cideat (766.) Katilg

reported he had developed numbness and tingling in his extremities over the past few nidnthde

had been taking his wife’s Neuronfior this, which he found helped tinembness and titigg as well ag

his mood, but admitted kiang a higher dose.ld.) Dr. Funk diagnosed Katilaith diabetic neuropath
and prescribed Gabapentind.(at 768.)

On February 4, 2015, Katila saw Dr. Hubbdod a six month follow up appointment w
echocardiogram. Id. at 375.) Katila reported “doing quite weliince his last visit, but admitted he v
not paying as much attentionhés diet and exerciseld() Katila told Dr. Hubbardhis ability to exercis

was limited by his leg pain.ld.)) However, Katila denied leg pain at restd.) Katila also denied che

pain and shortness of breathd.] On examination, Dr. Hubbard found no edema of the extremitigs.

peat
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at 377.) An echocardiogram showed some enlargewfethe aortic root, as compared with a prior

echocardiogram from 2013, but the degree of exparditbmot require intervention at that timeld.}
However, Dr. Hubbard advised Katila he could dotheavy lifting with exercise, although Dr. Hubb
encouraged other aerobic activity.ld.] Dr. Hubbard recommendedaher echocardiogram in s
months. Id.)

On May 5, 2015, Katila saw Nurse Perez fdiofe up of his diabetes managemenid. @t 385.
Katila admitted he had not been checking his blood sugars since he went on vacation the end
(Id.) Nurse Perez noted Katila was having issugl tis knees, so he was not exercisintgl.) ( Katila
reported his diet was “pretty good,” and he hast five pounds since his last visitld) Mr. Katila told
Nurse Perez his feet and hands tingled on and of§tlyntater in the day, but less than befored.)

Neurontin helped. Id.) Nurse Perez noted sobriety from alcohol since April 20Idl) On examinatiorn
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Nurse Perez found a normal gait and trace pittirgredin the bilateral lower extremitiesld.(at 389.
Katila was wearing compression hosél.)( Nurse Perez found Katila’'s glgmic control was stableld(
at 390.) Katila agreed to get back into the routine etkimg his blood sugar levelsld))

On May 11, 2015, Katila saw Dr. Funk for medication review and diabetes manageideat]
398.) Katila told Dr. Funk he was aware he neebedheck his glucose lelsemore regularly. 1€.)
Katila reported his knees were an issue, And~unk noted degenerative joint diseaskl.) (Katila told
Dr. Funk he had just resumed gluaosne/chondroitin and it helpedld( Dr. Funk noted Katila’s aort
root was slowly increasing in sizeldJ)

On May 20, 2015, Katila underwent a Doppler agound of his legs to evaluate his peripH

artery disease.ld. at 548.) The ultrasound revealed Kakitad an abnormal ankle brachial index on

c

eral

the

left at rest. Id. at 549.) The righside was normal.lqd.) Lincoln Roland, M.D., noted these results were

“essentially unchanged” from thestdts of a May 2014 studyld()
On August 10, 2015, Katila saw Nurse Perez fdiofo up of his diabetes and hyperlipider]

management.Iq. at 413.) Katila again reped not checking his blood sugater going on vacation, th

nia

is

time in July, and falling off his routine.ld() Katila had been working in his yard and walking a liftle.

(Id.) If he walked too much, his knees and hips huld.) (Katila reported the burning in his feet,
tingling in his hands, and the “insatiable itching seios1” between his toes was much less than b
with the gabapentin.Id.) Katila complained of more fatigue when he woke up and during the da
his sleep had been up and down and he had not been using his CPAP machine mucldiatedtilé
told Nurse Perez his calf hurt if he walked lonstalinces, but the pain was relieved with rekt.) (

On examination, Nurse Perez fouadormal gait, trace pittingrise edema bilaterally, decrea
vibratory perception of thieet bilaterally, and lower extremities that were warm with diminished n

hair distribution. Id. at 417.) Nurse Perez was unatulgpalpate distal pulsesld()
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On August 12, 2015, Katila saw Dr. Hubbard @ six month follow up appointment w
echocardiogram. Iq. at 427.) Dr. Hubbard noted that dagshocardiogram showed no increase in
of the aortic root. Ifl.) Katila reported he was asymptomaditd had been doing “very well."ld() Dr.

Hubbard told Katila to follow up in one year with echocardiogralu. af 429.)

On November 6, 2015, Katila sa@hristopher Young, M.D., for reviewf his medical problemg.

size

(Id. at 433.) On examination, Dr. Young found no edenhd. af 435.) Dr. Young did note a skin rash

with central clearing on Katila’s chestid )

On November 10, 2015, Katila saw Nurse Perez for follow up of his diabetes and hyperlig
(Id. at 440.) Katila admitted Head not checked his bloodgar since July 15, 2015Id() Katila reporte
he ran out of a gabapentin a week ago because he was taking more than he khpulit. Ferez note
Katila had lost 11 poundsrsie his last visit. If.) Katila reported his sleepas terrible, but he was r
using his CPAP machine.ld() On examination, Nurse Pereauhd a normal gait, trace pitting te

edema bilaterally, decreaseitbratory perception of the feet bilaterally, lower extremities that were

iden

=
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varmn

with diminished normal hair distriion, thickened toenail on the third toe on the right, and varicosities o

the right lower extremity. 14. at 444.) Nurse Perez was unabolgalpate distal pulsesid() Nurse Pere

z

noted Katila’s neuropathic symptoms were wonsgnin his feet, and Katl had been taking mdre

gabapentin to control his symptoms even though he was on a full ddsat 445.) Nurse Perez refer

Katila to neurology for managementd.}

ed

On February 10, 2016, Katila saw Nurse Perez for follow lgh.af 296.) Katila admitted he had

not checked his blood sugar since July 15, 2015 addjbtien “sloppy’™ in managing his diabetedd.}

Nurse Perez noted Katila had gaimaxe pounds since his last visild.j Katila reported his diet had not

been as good and he was having more dessddg. Katila felt okay, although some days were better

than others, but he was having trouble natdtivg himself to maitain his diet. Id.) Nurse Perez notg¢d
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Katila continued to have burning pain in his feet, imgin his hands, and an “insatiable itching” betw
his toes; Neurontin helped, but not completelyl.) (

On examination, Nurse Perez fouadormal gait, trace pittingriee edema bilaterally, decrea

vibratory perception of the & bilaterally, lower extremities that veewarm with diminished normal hair

distribution, thickened toenail on the third toe oa tlght, and varicosities on the right lower extreni

(Id. at 300.) Nurse Perez was unatdepalpate distal pulses.d() Nurse Perez noted Katila wante

neurology consult regarding his neuropathig. @t 301.)

een

5ed

ty.
d a

On May 6, 2016, Katila underwent x-ray imaging of his kne&s.af 475.) The imaging revealed

bilateral primary osteoarthritis of the knedd.)

That same day, Katila saw Dr. Young for the degenerative joint disease in his knees, which

becoming a “quality of life issue.” Id. at 465.) On examination, Dr. Young found no edemd. af
468.) Dr. Young referred Katila for@hysical therapy consultationld(at 469.)

On June 1, 2016, Katila began physical therapy for his knégsat@77.) Timothy Nugent, P

completed an initial physical therapy evaluatiohd.)( Katila reported bilatet&knee pain, with chronic

left knee swelling, increased pain agimi, and difficultyclimbing stairs. Id.) Katila rated his left kne

LE

e

pain as a 6/10 and his right kneeaaS/10 but a constant achdd. Nugent found Katila presented wjth

poor strength, limited stair tolerance, antalgic g#gtreased range of moticemd limited squat/bendir
tolerance. Ifl. at 478.) Nugent assessed Kadilarognosis as “excellent.”ld.)

On June 14, 2016, Katila saw Sotero Peraitd)., for a yearly follow up examination.ld( at
346.) Katila reported throbbing, bung pain in his kneebilaterally. (d.) Katila told Dr. Peralta h
would get unbearable knee pain after sitting in hisf@along periods, and the next day his knees w
be stiff for hours. Ifl.) Katila complained of numbness and ting in both feet, but the Neurontin

took seemed to helpld() On examination, Dr. Peralta fodimo edema and palpable pulselsl. &t 348.
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Dr. Peralta’s impressions consisted‘ofht popliteal artery aneurysm righ.2 cms, left side occluded.

(Id.) Dr. Peralta referred Katila to orthopedics for his knee pdith) ©r. Peralta determined Katil
vascular studies were stable with no changes, no compromise of the left lower extremity, and th
had a “small ectasia right popliteal arteryldl.] Katila was to follow up in one yearld()

On June 20, 2016, Katila saw Bruce Cohn, M.D., for his knee painat(652.) Katila reportg
difficulty with walking, stairs, stnding, and pushing/pulling objectsld.J Katila told Dr. Cohn he ha
been doing aquatic therapy and giewal therapy at his primary @aphysician’s instruction. Id.)) On
examination, Dr. Cohn found bilateral swelling anddirness along the medial and lateral joint lin
well as a decrease in range of motion in extension, with positive McMurray’s and flexion pinchlte

at 653-654.) Dr. Cohn determined both knees exhilaitisked flexion contracture and Katila walked w

an antalgic gait. Id.) While both feet were warnr. Cohn could not detectdorsalis pedis or posterior

tibial pulse bilaterally. 1¢l.)
Dr. Cohn diagnosed Katila with lateral primary osteoarthritis dhe knees, with the right si
worse than the left, and he administeaesteroid injection tohe right knee. I€. at 654-55.) Knee x-ra)

taken that day revealeddne on bone medial compartment” bilaterallyd. @t 655.) Dr. Cohn foun

Katila was capable of full weight bearing and light duty wolkl.) (Dr. Cohn ordered K#a to return in a

week for a steroid injection to the left knedd.X
On June 27, 2016, Dr. Cohn administeredeaost injection to Katila’s left knee.ld. at 658.)
On July 6, 2016, Katila attenddais third physical therapy visit.Id; at 485.) Katila reported H
knees were the same, and his left leg felt more sore that @hy.K@tila told PT Nugent he had recei
cortisone injections in both knees aheé injections had not helped muchd. Katila reported walkin
in the water three times a week and felt that it éelput admitted he had not been doing his other

exercises. I(l.) Katila rated his pain at a 6/10, with the Mfirse than the right, and described his pa
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constant and stabbingld() On examination, Nugent foumsb tenderness foalpation. (d.) Nugent als
found Katila had a “slight improvemeénin range of motion of the knesince his last visit, although
noted Katila’s pain had not decreased after the injectiddsat(486.)

On July 13, 2016, Katila retued Dr. Cohn for follow up. Id. at 661.) Katila reported his kn4

were not much better and he did get relief with either injection.|q.) Katila also complained of a n¢

pain in his left knee. I4.) Katila further reportegbain with driving. [d.) Katila’s pain came and we

O

and it kept him up at night.1d.) Dr. Cohn noted Katila had justasted taking a collagen supplement.

(Id.) Dr. Cohn’s examination revealed identical fimgs as those from the June 20, 2016 visit. 4t
662.) Dr. Cohn recommended Plaintiff undergoraéeseof viscosuppleméation injections. I¢l. at 663.)

Beginning in August 2016, after insurance awai, Katila underwent a series of f
viscosupplementation injections his left knee. Ifl. at 665-73.) As of the fifth such injection, Ka
rated his left knee pain as a 3/10d. @t 673.)

On August 14, 2016, Nugent discharged Katila froimysical therapy after hiailed to return t
therapy or schedule additional follow up appointmentsl. gt 489.) Nugent noted that as of the n
recent progress report, Katila was progresamegxpected toward functional goalsd.)

On August 16, 2016, Katila saw Dr. Hubbard for his one-year follow up with echocardiodca
at 310.) Katila reported he was doing well overaith no significant cardiac complaints, but he

shortness of breath that h#ributed to his knee paend general exerciseld() Katila told Dr. Hubbar

he was trying to be more active but was still struggling with losing weidtt) ©On examination, Df.

Ve

ila

nost

m. (

nad

Hubbard found trivial pedal edemald.(at 312.) Dr. Hubbard detemed from a cardiac standpojnt

Katila was doing well. 1¢.) Dr. Hubbard told Katilacalorie restriction and calorie counting would h
with weight loss, which should improve Katgablood pressure and diabetes managemddt) {The

yearly echocardiogram showed nanlge in the aortic root.Id; at 318.)
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On October 7, 2016, Katila saw Dr. Cohn to reeethe first of five viscosupplementati

injections to his right knee.ld. at 676.) However, on examinatiddy. Cohn found Katila had a positi

olp|

ve

Hoffman’s sign and calf tendezss of the left leg.1d.) Dr. Cohn ordered an imediate ultrasound of the

left leg to rule out deep vein thrombosis (“DVT")d(at 677.)

The ultrasound was positive for DVT and Dr. Cohn sent Katila to the emergency rédnat| (

356.) While the DVT was found in the right leg, Katdomplained that the pain and swelling was wlorse

in his left leg. [d.) On examination, treatingroviders found normal range of motion, no tendernesg, ant

palpable Dopplar pedglulses bilaterally. I¢. at 359.) Katila’'s right leg showed no tenderness, no

swelling, and no deformity. Id.) While Katila’s left leg exhilied swelling and edema, there wag no

tenderness.ld.) Treating providers prescribéige blood thinneXarelto. (d. at 360.)

Thereafter, Katila underwent the remaining fowsceisupplementation injections to his right knee,

receiving the fifth and final jection on December 9, 2016ld(at 680-86.)

On January 2, 2017, Katila went to the emerganom for treatment ol wound on his left lower

extremity that was continuing to bleedasesult of his blood thinnerld( at 953-54.) Katila denied a

leg pain. [d. at 953.) On examination, treatment prov&déund normal range of motion, edema,

Yy

and

tenderness. Iq. at 957.) The treatment nesteeflect “[c]hronic +1 pitthig edema on lower extremities

bilaterally,” and “[v]enous stasis changes bilaterallyid.)(

On January 10, 2017, Katila sddv. Peralta for follow up. I€. at 1022.) Katila reported he h
gone to the emergency room in October 2016 for left leg pain and swelling and was diagnose
DVT in his right leg. Id.) Katila complained of bilateral redness and swelling in his lelgs) Katila
told Dr. Peralta he was doing water therapy thoe®ur days a week for thirty minutesld.] Katila

stated he was unable to walk for more thanva ri@nutes because his leguld feel tired. Id.) He

would then need to restrfdive to ten minutes befe he could continue. Id.)) On examination, Dy.

11

ad

d wi




Case: 5:19-cv-02822-JDG Doc #: 19 Filed: 09/04/20 12 of 34. PagelD #: 1547

Peralta found Katila's extremities to be warm, withh cyanosis or edema, and palpable pulsés. af

1023.) Dr. Peralta believed Katila’s lower extiity pain was likely musculoskeletalld Dr. Peralta

recommended Katila continue wittis blood thinner for six monthend follow up in one year.ld))

On January 16, 2017, Katila saw Dr. Cohn for follow ufa. &t 1145.) Katila reported the p
that kept him up at night had ingwed, although daily activities wetstill a bit of a struggle.” 1.) On
examination, Dr. Cohn found bilateral swelling, decreased extension, tendertigssrtedial joint line
positive McMurray’s and flexion pinch tests, and fixed flexion contractule) @Both knees showed
varus malalignment.Ild.) Dr. Cohn found Katila’s left lower leg was also swollef.)(

On February 2, 2017, Katila saw Yolanda DunddrD., for a consultative examinationld( at
997.) Katila complained of left leg post-surgery paiat tmade it difficult to walkand sit, and his left le

became fatigued easily.ld() Katila reported arthritis in his kes also made it difficult to walk.ld()

in

g

Katila told Dr. Duncan that he wable to sit for about 15-20 minutetand about five to ten minutes, and

was able to climb one flight of stairs, althoudghwas exhausted when he got to the tégh) Or. Duncar
noted Katila used a cane to walk budlked with a slow steady gdibth with and without using it.ld. at
998.)

On examination, Dr. Duncan found a full rangenadtion in all four extemities, some stag
dermatitis on the left leg but none on the right, edefrthe left leg but none on the right, and no cyar
or clubbing. [d.) Katila walked with a normal gait.ld)) Heel-to-shin and joils were normal, althoug
Katila did have some enlargement of the left ankld.) (Dr. Duncan noted themwas no tenderness, hé
or redness presentld()

Dr. Duncan opined that, based on her findingstil&amay have difficulty with work-relate
physical activities such as standingre than 10 minutes, sitting meothan 20 minutes, walking ma

than 5 minutes, or climbing flight of stairs. Id.)
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On March 13, 2017, Katila saw Dr. Cohn for follow udd. @t 1148.) Katila reported he W

doing “fair,” that the pain camand went, and that he had good days and bad dal}. K@atila told Dr

as

Cohn he took Tylenol as needed for paild.)( Katila reported he “awful night pain” had subsided and he

can sleep better.ld)) Dr. Cohn noted Katila knewe was not a surgical caddie because of his weig
and vascular problems. Id() On examination, Dr. Cohn found rewelling, decreased extensi
tenderness to the medial joint line, positive McMyis and flexion pinch ws, and fixed flexio
contracture. Ifl. at 1149-50.) On Katila’s left leg, DEohn also found retropatellar paind.(at 1150.

Dr. Cohn found normal muscle toaad sensation bilaterallyld()

On April 18, 2017, Katila saw Dr. Young formpletion of his disability forms.Id. at 1019.) Dn.

ht

-

Young noted Katila had chronic bilateral knee painveas not a good surgical candidate because of his

peripheral vascular diseaseld.] He could not walk or stand for more than a few minutéd.) (Dr.

Young also noted Katila used a canéd.)( On examination, Dr. Young#tind Katila was moving in pajn

and had poor leg circulatiomith knee joint pain. I¢l. at 1020.) Dr. Young noted Katila had gotten s

benefit from injections to hisnees and had lost weightd.

bme

That same day, Dr. Young wrote a letter to theteSDisability Agency stating he had seen Katila

for a disability evaluation.Idq. at 1043.) Dr. Katila wrote in pertinent part as follows:
Worsening leg pains over the past 5 ysses vascular doc (Dr Peralta) for
vascular disease in his legs- sees orth doc (Dr Bruce Cohn) for his arthritic
knees- he is deemed to be a poor surgiaatlidate due to his vascular issues.
Depression/anxiety are limiting his ability to concentrate.
He can only walk or stand forfaw minutes due to his leg pain.

(1d.)

On April 21, 2017, Katila began ametr series of viscosupplementatiinjections, first with fivg

injections to the left kneed, at 1154-1162), followed by fiveore to the right knee.ld. at 1165-1178.)

13
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On May 9, 2017, Katila saw Dr. Young for a follow up visitd.(at 1102.) Dr. Young notq

Katila had finished his six-month course of Xarelto for his right leg DVd.) (Katila reported the “same

issues” with his knees and that he was doing injectiotds) ©n examination, Dr. Young found so
edema of the extremitiesld(at 1103.)

On August 11, 2017, Katila saw Dr. Cohn for follow upd. @t 1180.) Katila rated his knee p
as a 3/10. 14.) While the injections had improved his nigime knee pain, Katila reported he was “dc
about the same.” Id.) He continued to use his knee brace and reported that it helped. @n
examination, Dr. Cohn found bilateral swelling, decreased extension, tendertigssrtedial joint line
positive McMurray’s, Lachman’s, and flexion pinchstte as well as fixed flexion contractureld. (at
1181.) Dr. Cohn instructed Katila to return in onentin and would consider a cortisone shot at the
appointment if Katila had not shown significant improvemeld. gt 1182.)

On September 22, 2017, Katila saw Dr. Cohn for follow ugd. at 1184.) Katila rated his pain
a 3/10. [d.) Katila reported his right knee was doing welld.) Katila stated he continued to hav
hard time doing certain things.ld() Katila told Dr. Cohn he wadoing his home exercise program
well as aquatic therapy.ld() On examination, Dr. Cohn found no swelling or tenderness of the
knee. [d. at 1185.) While Katila lacked 20 degrees egien and had ten degeeef varus misalignme
with three degrees of valgus pseudgity, McMurray’s test, Lachmantest, and flexiorpinch test wer
all negative. Id.) Dr. Cohn found fixed flexion contracture svaresent and that Katila walked wit
limp. (Id.) Muscle tone and sensation were normél.) (Dr. Cohn instructed Kaéa to continue with hi

home exercise programld(at 1186.)
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On November 13, 2017, Katila saw Dr. Huldbdor his annual follow up appointment wjth

echocardiogram. Iq. at 1111.) Dr. Hubbard found Katila b2 doing well from a cardiac standpo

(Id.) On examination, Dr. Hubbard noted no edemia. gt 1112.) Dr. Hubbard determined the r
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popliteal artery was slightly increased in size coragao the previous examination, but Katila's a

size appeared stableld.

Drta

On November 14, 2017, Katila saw Dr. Young for follow ufd. &t 1123.) On examination, Dr.

Young found Katila’s extremities werermal, with no deformities, skidiscoloration, or edema.ld( at

1127.) Dr. Young also found normal pulses bilaterallg.) (

On December 22, 2017, Katila saw Dr. Cohn for follow ujl. 4t 1192.) Katila rated his right

knee pain as a 4/10Id() Katila reported his right knee had bdamting more than hikeft, and stated he

wanted to have viscosupplentation injections again. Id.) On examination, Dr. Cohn found swelli
decreased extension, tendernesstite medial joint line, patellofemoral compression pain, pos
McMurray’s and flexion pinch testgnd fixed flexion contracture.ld at 1193.) Katila walked with
limp and was unable to squatld.j Dr. Cohn found Katila’'s muscle tone and sensation were ng
(Id.) Dr. Cohn did not examine Katila’s left knedd.] Dr. Cohn instructed Katila to continue with
home exercise program and recommehdiscosupplementation injgons at the next visit if Katila ha
not shown significant improvement by thend. @t 1194.)

X-rays taken that same day revealed “bondsone” changes above the medical compartme
the knee bilaterally. Id. at 1212.) The x-rays also showed bYvarus malalignment bilaterally.Id()
These findings were “consistentth advanced osteoarthstinvolving both knees.” Id.)

C. State Agency Reports
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On February 6, 2017, Esberdado Villanueva, M.D., reviewed Katila’s records and opined tl

Katila could occasionally lift 20 pounds, frequently téin pounds, stand and walk for two hours i an

eight-hour work day, sit for about six hours in agheihour work day, and had an unlimited ability

push/pull other than shownrftifting and carrying. Ifd. at 96.) While Katilacould occasionally climp

ramps and stairs, he could never clilafiders, ropes, or scaffoldsldy Dr. Villanueva found Katila’
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ability to balance, stoop, kneel, crouch, and crawl unlimiteldl. at 96-97.) Katila must avoid all

exposure to hazardsld(at 97.)

On May 1, 2017, Stephen Sutherland, M.D., eexdd Katila's records and opined that Kg
could occasionally lift ten pounds, frequently lifitpounds, stand and walk for two hours in an e
hour day, sit for about six hours a day, and wagdidhio occasional pushingé pulling of the bilatera
lower extremities. I¢l. at 113.) Katila could occasionally climb ramps and stairs, but could never
ladders, ropes, or scaffolddd.(at 113-14.) Katila could occasionally kneel and crawd. gt 114.) Dr
Sutherland found Katila’s ability to balance, stoop, and crouch unlimititl) Katila must avoid a
exposure to hazards and avoid conadett exposure to extreme coldd.)

On May 9, 2017, Michelle Holmes, M.D., rewed the physical radiial functional capacit

(“RFC”) assessment.Id. at 1048.) Dr. Holmes aged with all symptomsnral limitations found by thie

previous Disability Determination Services reviewelsl.) (Dr. Holmes opined:

Claimant with multiple illnesses buppears most limited bpJD of bilateral
knees, not able to get surgery because of peripheral arterial disease of the LEs
as well. HE [sic] also has obesity, diabetes.

However, the PAD is not at listing level (required diagnostic pressures not
reported). On medical CE 2/2017 clmt usase for ambulatiorut is able to
have a slow steady gait w/out a cafidaere are no ADLS reported. However,

a MSS (Dr. Young) on 4/17/17 statesttthe can only walk or stand a few
minutes due to leg pain.

ASSESSMENT The sedentary RFC as stated is consistent with the MER
and is supported.

(1d.)
On February 25, 2018, Jose Rabelo, M.D., reviewed Katila’'s fite.af 1141.) He determined
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listing level was met or equaled and there was ndtiaddl medical evidence of record to further reduce

the RFC in the file. Il.) Therefore, he agreed with the RFC in the filiel.)
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Hearing Testimony

During the September 28, 2018 hearing, Katila testified to the following:

Katila lived in a two-story house with his 17ayeold son. (Tr. 49-50, 52.) He sleeps
downstairs, but the shower is upstairgd. at 52.) He climbghe stairs about three
times a day. 1¢.) It is hard for him to climb the stairsld() Five years ago, he fell

down the steps after losing his balance near the tp) {The house does have a
basement. I¢.) The last time he was down there was the day before the hearing to
straighten up some things, as he was in the process of selling the house and needed t
get it ready for a showingId| at 53.) The basement is mainly for storagd.) (

He has two small dogs, but hencat take them for walks.Id, at 53.)

He has a Bachelor of Fine Arts degrin visual communication desigrid.J He last
worked in 2012 as a digital strategisld. @t 54.)

He drove himself to the hearingld(at 50.) Sometimes he has “unbearable” pain in
his right leg when he tries to drive, and he will have to stop the Ichy. (

He walked into the hearing with a candd. He has been using a cane for several
years. Id.) No doctor prescribed the cane, but when visiting his dad, Katila
mentioned he was going to get a canlel.) (His dad offered hinone of his, and that

is when he started using ondd.] Which hand he uses to hold the cane depends on
which knee is bothering him; sometimes ihis left, sometimes it is his rightld( at
50-51.) However, he favors his righaind, as he is right-handedld.(at 51.) He

uses his cane when he goes oudl. &t 61.) Around the house he uses counter tops
and furniture. Id.) When he shops, he braces himself on the shopping cart and does
not use the caneld()

The neuropathy in his hangsthe same in both.Id. at 51.) He gettingling in his
hands and it gets warghroughout the day.Id; at 70.) He has not been dropping
things. (d.at 71.)

He has lost about 60-70 pounds, which he attributed to eating lleksat 51-52.)
The weight loss made him a little more mobiléd. @t 52.) He did not exercise to
lose weight. Id.)

The pain in his legs prevents him frasoncentrating fothe most part. 1¢. at 61.)
He can sit for short periods time, “but then it becomesgery distracting” for him.
(Id.) If he does not have to lie down or pus Feet up, he must interrupt what he was
doing to stretch his legs.ld() He cannot sit for too longr walk for very long, and
together that keeps him from doing the kind of work he used to ldo) He has
good days and bad days, but generb#ycan sit for 120 minutes. Ifl.) He can
stand for about five minutes.Id() He can walk for five minutes without any
support. [d.) He can walk with his cane for 15-Btinutes before he gets pain in his

17
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calves or his knee and needs to rest fdeast five minutes before walking again.
(Id. at 77.) He lays down for a totail an hour throughout the dayld(at 74-75.)

He can still do light houseworkut it takes him “about fourmes as long as it used
to.” (Id. at 62.) He also cooks a littlea@ keeps his house straightened up.) (His
son does the yard work, like cuitj the grass and shoveling snovd.)( He grocery
shops three times a week lsis trips are shorter.ld.) He cooks things like Beef-a-
Roni and macaroni and cheesdd.)( He could probably lift a ten-pound bag of
potatoes and carry it across his kitchehafhad to, although leenerally has his son
bring the groceries in.Id. at 78.)

He currently sees Dr. Cohn, an orthopedic surgeon, for his knee conditldnat (
62.) While Dr. Cohn told him he needs two knee replacements, he is not a good
candidate because of his gdreral vascular diseasdd.(at 63.)

He wears compression stockings every @hat is using a brace for his left knee
intermittently as it started to get uncomfortable for hintd.) ( His diabetes is well
controlled, and he checksshblood sugar monthly. Id)) He takes 11 or 12
medications. Ifl. at 63-64.) He uses a CPARachine for his obstructive sleep
apnea. Ifl. at 64.) The gel injections he gétshis knees providaim relief for five

to six months before he needsstart getting them againld( at 65.) The injections
mitigate his pain, so it isot so acute and shardd.(at 73.) When the injections start
to wear off, the pain gets a lot sharpdd.)(

His left leg has not improvedince the bypass surgeryld.(at 70.) He still has
neuropathy in his feet pretty much every dagl.) (

His family lives in Painesville and héees his father n a regular basilsl. &t 66-67.)

He gets together with a pastor of a ehurch once or week or once every two
weeks. [d. at 67.) He reads fouo ten books a month.Id)) He goes to AA
meetings four to five nights a weekld.(at 68.) He uses a computer about half an
hour a day. Ifl. at 69.) He uses his smartphaimut half an hour a dayld(at 71.)

The VE testified Katila had past work as a nedirkg advisor or director and advertising ad

executive. Id. at 59-60.) The ALJ then posed the following hypothetical question:

Mr. Burkhammer, you've already classified past relevant work for us, so we
are going to move on to hypotheticatgld do have a numbeiff them for you
today. With each hypothetical, | deant you to assume somebody of Mr.
Katila’s age, education, as well as fbb history you previously described for

us. Now the first hypothetical individual will be at the sedentary exertional
range and have the following additional limitations. He could occasionally
push, pull, and operate foot controlghwthe bilateral lower extremities and

he would need a cane when ambulating. He could never climb ladders, ropes,
or scaffolds, occasionally climb rampad stairs, occasionally balance, stoop,
kneel, crouch, and crawl. Now he could frequently handle and finger with the
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bilateral upper extremities. He shouldal concentrated exposure to extreme
cold and vibrations and avoid alkgosure to hazards such as unprotected
heights -- hold on one second -- suak unprotected heights, moving
mechanical parts, and the operation of motor vehicles. Would that
hypothetical individual be able to perforamy of claimant’s past relevant
work?

(Id. at 80-81.)

The VE testified the hypbetical individual wouldbe able to perform Kéé's past work as fa

marketing advisor or directornd advertising agent executive asschbed by the DOT, but not
performed. Id. at 81.)
The ALJ then posed a second hypothetical:

In this hypothetical question, the folgtion of sedentary will be further
defined as the individual could sitxdnours in an eight-hour workday, could
stand and/or walk two hours in a eight- hour workday, but the standing would
be limited to 10-minute tervals and the walking euld be limited to five-
minute intervals. What impact, if anypwid that have on thability to do past
relevant work, at least as defined in the DOT?

(Id.) The VE testified that while he was “not absolutely positive,” those were “strict limitations
would not allow someone to perform tblaimant’s past relevant workld()

The ALJ then posed a third hypotical: “[I]f we further kind of define s#entary not only t

include the standing and walking intervals, but atgbcated that sitting wodl be limited to 20-minute

intervals, then | take ithat your answer would s be no to past relenawork under the thir
hypothetical?” Id. at 81-82.) The VE testified that was corredt. &t 82.) The ALJ then posed a fou
hypothetical, modifying the firshypothetical to add occasidniaandling and fingering. 1d.) The VE
testified such an individual could not perform Katila's past relevant wdik) (The ALJ then posed
fifth hypothetical, modifying the first hypothetical scetindividual needed to occasionally elevate h
her legs up to a 45-degree angll.)( The VE testified if that limitton had to be maintained through
the day, it would prevent the performance of Katila’'s past relevant wddk. (The ALJ then posed

sixth hypothetical, modifying the firdqyypothetical to add that whileéHis individual couldperform botk
19
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simple and complex tasks, he win't be able to perform taskd a production rate pace such
assembly line work.” I¢l. at 82-83.) The VE testified that he didt believe “strict quats” were part gf
the jobs identified as Katila’s past relevant world. &t 83.)

1. STANDARD FOR DISABILITY

In order to establish étlement to DIB under théct, a claimant must basured at the time of

disability and must provan inability to engage “in substantgdinful activity by reason of any medically
determinable physical or mental imgaent,” or combinabn of impairments, thatan be expected fo
“result in death or which has lasted can be expected to last for antinuous period ofiot less than 12

months.” 20 C.F.R. 88 404.130, 404.315 and 404.1505(a).

174

A claimant is entitled to a POD only if: (1) hed a disability; (2) he was insured wherbkeame
disabled; and (3) hi#led while he was disabled or within twelweonths of the date the disability ended.

42 U.S.C. § 416(i)(2)(E); 20 C.F.R. § 404.320.

The Commissioner reaches a deterriamaas to whether a claimant is disabled by way of a [five-

stage process. 20 C.F.R. 88 404.1520(aBi(4)416.920(a)(4).See also Ealy vYComm'r of Soc. Sec594

F.3d 504, 512 (6th Cir. 2010%bbott v. Sullivan905 F.2d 918, 923 (6th Cir. 1990). First, the clairant

must demonstrate thde is not currently engaged in “substantial gainful activity” at the time Qqf the

disability application. 20 C.F.R8 404.1520(b). Second, the claimamist show that he suffers fromp a

“severe impairment” in order twarrant a finding of disability.20 C.F.R. § 404.1520(c). A “sevgre

impairment” is one that “significalyt limits . . . physical or mental dity to do basic work activities/

Abbot 905 F.2d at 923. Third, if theadinant is not performing substantgainful activity, has a sevefe

impairment that is expected to last for at leastlve months, and the impairment, or combinatiop of

impairments, meets or medically equals a requistthg under 20 CFR Part 404, Subpart P, Appendix 1,

the claimant is presumed to be disabled mrd#igas of age, education or work experienee20 C.F.R. §

20
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404.1520(d). Fourth, if the claimant’s impairme@ntcombination of impaments does not prevehtm

from doing his past relevant work gtltlaimant is not disabled. 20FR. § 404.1520(e)-(f). For the fifth

and final step, even if the claimant’s impairmdoges prevent him from doing hmst relevant work,

f

other work exists in the national economy that the claimant can perform, the claimant is not disabled

C.F.R. §§ 404.1520(g), 404.1560(c).

Here, Katila was insured on his alleged disability onset date, March 1, 2014, and remained ins|

through December 31, 2017, hiate last insured (“DLI.”) (Tr. 157Jherefore, in order to be entitled
POD and DIB, Katila must establish a continuous we&ahonth period of disability commencing betw

these dates. Any discontinuity in the twelve-nmoperiod precludes an entitlement to benefiteg

Mullis v. Bowen861 F.2d 991, 994 (6th Cir. 1988)enry v. Gardner381 F.2d 191, 195 (6th Cir. 1967).

V.  SUMMARY OF COMMISSIONER’S DECISION
The ALJ made the following findings édict and conclusions of law:

1. The claimant last met the insured stateguirements of th&ocial Security Act
on December 31, 2017.

2. The claimant did not engage in subsit gainful activityduring the period from
his alleged onset date of March 1, 2@ivbugh his date last insured of December
31, 2017 (20 CFR 404.15%t seq).

3. Through the date last insured, therolant had the following severe impairments:
obesity, peripheral vascular disease (PVD) and peripheral arterial disease (PAD),
chronic venous insufficiengydeep vein thrombosis (DVT) of bilateral lower
extremities, thoracic aortianeurysm without rupturgopliteal aneurysm status
post bypass surgery and popliteal artezgnbolism, enlarged aortic root,
hypertension, hyperlipidemia, type 2liabetes mellitus with diabetic
polyneuropathy, osteoarthritis of bilateral knees, skin avulsion and cellulitis of
left leg and obstructive slegpnea (20 CFR 404.1520(c)).

4. Through the date last sared, the claimant did ndiave an impairment or
combination of impairments that met or aieally equaled the severity of one of
the listed impairments in 20 CFR Pa®4, Subpart P, Appendix 1 (20 CFR
404.1520(d), 404.1525 and 404.1526).

5. After careful consideration of the tem record, the undsigned finds that,
through the date last insukethe claimant had thegidual functionhcapacity to
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perform sedentary work as definedd@ CFR 404.1567(a) except that he could
occasionally push, pull and operate fooontrols with tle bilateral lower
extremities, and he would need to aseane when ambulating. He could never
climb ladders, ropes or scaffolds, araltl occasionally climb ramps and stairs,
occasionally balance, stoop, kneel, croaod crawl. He could frequently handle
and finger with the bilateral upper extremities. He should avoid concentrated
exposure to extreme cold and vibratioasd avoid all exposure to hazards such
as unprotected heights, moving mechahiparts and operation of a motor
vehicle.

6. Through the date last insured, thaimlant was capable of performing past
relevant work as a marketing supervisogdtor and advertising executive. This
work did not require the performancewbrk-related activities precluded by the
claimant’s residual functiohaapacity (20 CFR 404.1565).

7. The claimant was not under a disability, as defined in the Social Security Act, at
any time from March 1, 2014, the alleged onset date, through December 31, 2017,
the date last insured (20 CFR 404.1520(f)).
(Tr. 17-27.)
V. STANDARD OF REVIEW

“The Social Security Act authorizes narrow judicreview of the final decision of the Soc

Security Administration (SSA).’Reynolds v. Comm’r of Soc. Set24 F. App’x 411, 414 (6th Cir. 201

Specifically, this Court’s reviews limited to determining whetihethe Commissioner’s decision |i

supported by substantial evidence and wadamaursuant to proper legal standar&se Ealy v. Comm
of Soc. Sec594 F.3d 504, 512 (6th Cir. 2010@¥hite v. Comm’r of Soc. Seb72 F.3d 272, 281 (6th C
2009). Substantial evidence has been defined asrértitan a scintilla of evidence but less thg
preponderance; it is such relevant evidence as a reasonable mind might accept as adequate t
conclusion.” Rogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6W@ir. 2007) (quotingCutlip v. Sec’y
of Health and Human Sery25 F.3d 284, 286 (6th Cir. 1994)). In determining whether an ALJ’s fin
are supported by substantial evidence, the Court does not review the eddampe) make credibility
determinations, or weigh the evidencBrainard v. Sec’y of Health & Human Sen®389 F.2d 679, 68

(6th Cir. 1989).
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Review of the Commissioner’'s decision mint based on the record as a wholdestonyv.

Comm’r of Soc. Sec245 F.3d 528, 535 (6th Cir. 2001). The fimgs of the Commissioner are not subject

to reversal, however, merely becatisere exists in the record subtial evidence to support a differg
conclusion.Buxton v. Halter246 F.3d 762, 772-73t6Cir.2001) (citingMullen v. Bowen800 F.2d 535
545 (6th Cir. 1986))see also Her v. Comm’r of Soc. S&93 F.3d 388, 389-90 (6th Cir. 1999) (“Eve
the evidence could also supporiotrer conclusion, the decision of the Administrative Law Judge
stand if the evidence could reasonably support thelasioa reached.”). This is so because there
“zone of choice” within which the Commissioner cact, without the fear of court interferencilullen,

800 F.2d at 545 (citinBaker v. Heckler730 F.2d 1147, 1150 (8th Cir. 1984)).

In addition to considering whether the Comssioner’s decision wasugported by substantial

evidence, the Court must determirwhether proper legal standardsre applied. Failure of th
Commissioner to apply the correct legal standasispromulgated by the regulations is grounds
reversal. See, e.g., White v. Comm’r of Soc..S&¢2 F.3d 272, 281 (6th Cir. 2008pwen v. Comm’r ¢
Soc. Se¢ 478 F.3d 742, 746 (6th Cir. 2006) (“Even if supported by substantial evidence, how
decision of the Commissioner witlot be upheld where the SSA faiits follow its own regulations ar

where that error prejudices a claiman the merits or deprives thaichant of a substantial right.”).
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Finally, a district court cannatphold an ALJ’s decision, eventtiere “is enough evidence in the

record to support the deasi, [where] the reasons givdy the trier of fact do ndiuild an accurate and

logical bridge between thevidence and the resultFleischer v. Astrue774 F. Supp. 2d 875, 877 (N|D.

Ohio 2011) (quotingsarchet v. Chaterf78 F.3d 305, 307 (7th Cir.199@&¢cord Shrader v. Astrue2012

WL 5383120 (E.D. Mich. Nov. 1, 2012) (“If relevamtvidence is not mentioned, the Court cal

determine if it was discountemt merely overlooked.”)McHugh v. Astrug2011 WL 6130824 (S.D. Ohjo
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Nov. 15, 2011)Gilliam v. Astrue 2010 WL 2837260 (E.D. Tenn. July 19, 20180k v. Astrug2010
WL 2929562 (N.D. Ohio July 9, 2010).
VI. ANALYSIS
A. First Assignment of Error: The ALJ erred in weighing the opinion of Dr. Young
Katila argues “the record isrehgly supportive of Dr. Young’s opinions” that Katila could o
stand or walk for a few minutes asresult of his leg pain, “andd&hALJ’s attempts to discount t
opinions is [sic] unavailing> (Doc. No. 15 at 19, 21.) Katilarther argues that versal is require

because while the ALJ found Dr. Young’s opinions westentitled to controllig weight, the ALJ neve

nly

assigned any specific weight to.Dfoung’s opinions, in violation dbayheart v. Commissioner of Sogial

Security 710 F.3d 365 (6th Cir. 2013)Id(at 21.)
The Commissioner argues the ALJ gave goodoresafor discounting Dr. Young’s opinion. (D
No. 17 at 9.) Furthermore, even if the ALJ shouwde stated what weighte assigned to Dr. Young

opinion, that error is harmless “ag discounted the entirety of Dr. Young’s opinregarding Plaintiff’s

physical impairments, and it isefrefore clear he intended to giwe weight to Dr. Young’'s opinign

regarding Plaintiff's phgical impairments.” Ifl. at 10) (citations omitted)ln addition, the Commission
asserts the ALJ “otherwise inditgcundermined Dr. Young'’s opinion.”ld.)

As the Sixth Circuit has explained, “[tlhe @mnissioner has elected to impose certain stan
on the treatment of medical source evidenc&édyheart v. Comm’r of Soc. Sg€10 F.3d 365, 375 (6
Cir. 2013) (citingCole v. Astrug661 F.3d 931, 937 (6th Cir. 2011)). tdeal opinions are to be weigh
by the process set forth in 20 C.F.R. § 404.1527(c),“Hlite source of the opinion . . . dictates

process by which the Commissioner accords it weighdl” “As a general matte an opinion from

3 Katila fails to specify the basis tiiis argument; it is unclear wihetr he asserts the ALJ should h

given Dr. Young’s opinion controlling weight, the Al&iled to give “good reasaii for discounting Dr
Young’s opinion, the ALJ failed to caply with 20 C.F.R. § 404.1527 in thigspect in addition to failing

to assign the opinion specific weigbtc., or whether he invitesdlCourt to reweigh the evidence.
24
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medical source who has examined a claimant isngimere weight than thdtom a source who has n
performed an examinatiofa ‘nonexamining source’)d. 8 404.1502, 404.1527(c)(1), and an opiH
from a medical source who regularly treats the clairf@rtreating source’) is afforded more weight t
that from a source who has examiried claimant but does not haae ongoing treatment relationshipg
‘nontreating source’)id. § 404.1502, 404.1527(c)(2).1d. In other words, “the regulations provi

progressively more rigorous tests feeighing opinions as the tiestbeen the source of the opinion &

ot

on
nan
(a
de

\nd

the individual become weaker."Gayheart 710 F.3d at 375 (quotifgSR No. 96-6p, 1996 WL 374180,

at *2 (Soc. Sec. Admin. July 2, 19986)).

A treating source opinion must be given “cofling weight” if such opinion (1) “is well
supported by medically acceptable clinical antiolatory diagnostic techniques” and (2) “is
inconsistent with the other substahtévidence in [the] case record.Gayheart 710 F.3d at 376; 2
C.F.R. § 404.1527(c)(2). However, “a finding thateating source medical opima . . is inconsister
with the other substantial evidence in the casmond means only that thapinion is not entitled t
‘controlling weight,” not that tb opinion should be rejectedBlakley v. Comm’r of Soc. Se&81 F.3¢

399 (6th Cir. 2009). Indeed, “[t]reating source medagahions are still entitled to deference and mus

weighed using all of the factors prdeid in 20 C.F.R. § 404.1527 and 416.92Bl&akley, 581 F.3d at 408.

See also Gayheart7r10 F.3d at 376 (“If theCommissioner does not give treating-source opinic

controlling weight, then the opinias weighed based on the length, frequency, nature, and extent

not

0

t be

n

of tl

treatment relationshipd., as well as the treating source’s area of specialty and the degree to which

opinion is consistent with the record as d&ole and is supported by relevant evidenik, 8

404.1527(c)(2)-(6).”)

4 Revised versions of thesegulations took effectn March 27, 2017 and apply disability claims filed
on or after that dateSee82 F. Reg. 5844 (March 27, 2017). S®R6p has been rescinded and repla
by SSR 17-2p, effective March 27, 2055eeSoc. Sec. Rul. No. 17-2p, 2017 WL 3928306 at *1 (S
Sec. Admin. Mar. 27, 2017).
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If the ALJ determines a treating source opinion isemitled to controllingveight, “the ALJ mus

provide ‘good reasons’ for sltounting [the opinion], reasons that amefficiently specific to make clear

to any subsequent reviewers theighe the adjudicator gave to theating source’s medical opinion g
the reasons for that weight.Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 242 (6th Cir. 20073¢e als

Gayheart 710 F.3d at 376. The purpose tbfs requirement is two-fold. First, a sufficiently clea

t

nd

D

r

explanation “let[s] claimants unddesd the disposition of their cases,’ particularly where a claiman

knows that his physician has deemed him disabledtfmréfore ‘might be bewildered when told by
administrative bureaucracyahshe is not, unless somaason for the agencytecision is supplied.”Id.
(quoting Wilson v. Comm’r of Soc. Se@78 F.3d 541, 544 (6th Cir. 2004 Second, the explanati
“ensures that the ALJ applies the treating physician aatk permits meaningful appellate review of
ALJ’s application of the rule.”"Wilson 378 F.3d at 544. Because of #ignificance of this requireme
the Sixth Circuit has held thahe failure to artiglate “good reasons” fodiscounting a treatin
physician’s opinion “denotes a lack sifibstantial evidence, even whére conclusion of the ALJ may
justified based upon the recordRogers 486 F.3d at 243.

Nevertheless, the opinion of a#&ting physician must be based sufficient medical data, a

upon detailed clinical and agnostic test evidenceSee Harris v. Heckler756 F.2d 431, 435 (6th C

an

r.

1985);Bogle v. Sullivan998 F.2d 342, 347-48 (6th Cir. 199B)Jakley, 581 F.3d at 406. Moreover, the

“treating physician rule” only appketo medical opinions. “If the treating physician instead submits ar

opinion on an issue reserved to the Commissionerk-agcwhether the claimant is disabled, unab
work, the claimant’s RFC, or the application of vitmaal factors— [the ALJflecision need only ‘expla
the consideration given to the treating source’s opinioddhnson v. Comm'r of Soc. S€s35 F. App’X
498, 505 (6th Cir. 2013). The opinion, howeves,ribt entitled to any particular weightTurner, 381 F

App’x at 493 See also Curler v. Comm’r of Soc. $861 F. App’x 464, 471 (6th Cir. 2014).
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The Sixth Circuit has determineldat Social Security regulatiomequire not just an explanati
why treating source opinions “do natarrant controlling weight,” bualso “what weight was given t

treating opinions.”Rogers 486 F.3d at 246.

The Sixth Circuit has identified the followingrcumstances where a violation of the treat

source rule constitutes harmless error: 1) where #irtgesource opinion “is so pently deficient that the

Commissioner could not possibly credit it”; 2) whettee Commissioner adoptsdfopinion of the treatin

ng

g

source or makes findings consisteiith the opinion”; or 3) “where #h Commissioner has met the goal of

§ 1527(d)(2)—the provision dhe procedural safeguard of reasemeven though [he] has not complied

with the terms of the regulationWilson v. Comm’r of Soc. Se878 F.3d 541, 547 (6th Cir. 2004). “/
ALJ may accomplish the goals of this procedural requiremeitdisectly attacking the @gpportability of
the treating physician’s opinion or its consistg with other evidence in the record.”Richards v
Comm’r of Soc. SecNo. 1:13 CV 1652, 2014 WL 4421571, at *9 (N.D. Ohio Sept. 8, 2014) (qu
Coldiron v. Comm’r of Soc. Se®91 F. App’x 435, 440 (6 Cir. 2010) (citingNelson v. Comm’r of So
Sec, 195 F. App’x 462, 470-72) (6th CR2006)) (emphasis in original).

The ALJ weighed and considered Dr. Young’s April 2017 opinion as follows:

As for the opinion evidence, Dr. Youmgted in a letter dad April 18, 2017,

that he saw the claimant for a disabiktyaluation. He noted that the claimant
had worsening leg pain over 5 years and saw a vascular physician and
orthopedic physician for arthritic kned4e was deemed to be a poor surgical
candidate due to vascular issu&. Young opined that the claimant's
depression and anxiety limit his ability to concentrate and he could only walk
or stand for a few minutedue to leg pain (Ex12F, 1). | do not give
controlling weight to Dr. Young’s opinion as there is no objective evidence
supporting no more than mild limitatis in the claim@t’'s ability to
concentrate, and he did not prowida definitive limitation regarding
concentration nor define “fewinutes” in his opinion.

(Tr. 26.)
After review of the ALJ’'s decision and the record, the Court finds the error in not ass

specific weight to Dr. Young’s opinion is harmskas it is clear the ALJ discounted Dr. Yourn
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opinion for lack of specificity. Furthermore, ghALJ indirectly attacked Dr. Young’'s opini
through his treatment of the record, the iiddal opinion evidence of record, and Katil
credibility. Richards 2014 WL 4421571, at *10. ‘Herefore, the goals of the treating physician
have been satisfied.ld. (citations omitted).

The ALJ directly attacked Dr. Young’s opiniorgeeding Katila’s ability to stand and walk
citing Dr. Young’s failure to define “a few minutes” in his opinion as a reason for not ¢

controlling weight to his opinion. (Tr. 26.As the Commissioner points out, Dr. Young failec

iving

to

specify whether Katila could stand and walk for “a few minutes at a time, a few minutes in an ho

or a few minutes in a workday.” (Doc. No. 171&t) The Court agrees that Dr. Young’s opinio

n is

vague insofar as it does not sufficiently explain what Katila can do despite his physical impairmel

See Anderson v. Comm’r of Soc. S&c18CV0070, 2018 WL 7199514, &5 (N.D. Ohio Dec. 21
2018), report and recommendation adopted B919 WL 415244 (N.D. Ohio Feb. 1, 201

Vagueness is a valid reason to discount a treating source’s opisiea.id. See als@20 C.F.R. §

).

404.1527(c)(3) (“Supportability. The more a medisalirce presents relevant evidence to supplort &

medical opinion, particularly medical signs antbdeatory findings, the more weight we will give

that medical opinion. The better an explanatioaource provides for a medical opinion, the npore

weight we will give that medical opinion.”)

The ALJ also indirectly attacked Dr. Youngdpinion in a variety of ways. First, the A
indirectly attacked Dr. Young's opinion through his treatment of the standing and w
limitations opined by Dr. Duncan. Thd.J weighed this opinion as follows:

Dr. Duncan opined that the claimant may have difficulty standing more
than 10 minutes, sitting more than 20 minutes, walking more than 5
minutes or climbing a flight of airs. Although Dr. Duncan had the
opportunity to evaluate the claimia the limitations she asserts in

standing, walking and sitting are not supported by her examination. In
manual muscle testing, she noted the claimant’s strength was 5/5, without

28

alkir




Case: 5:19-cv-02822-JDG Doc #: 19 Filed: 09/04/20 29 of 34. PagelD #: 1564

spasticity or atrophy and his gait was normal as well as his range of
motion. Thus, | give partial weight to Dr. Duncan’s opinion, but only to

the extent that it supports a sedentary level of exertion with limited
standing and walking.

(Tr. 26.) This analysis also undermines Douyig's vague opinion regardj standing and walkirg
limitations, as Katila appears to cgmize. (Doc. No. 15 at 20.) Katilasal challenges thsufficiency o
the ALJ’'s analysis of Dr. Duncanopinion regarding his abilityo sit, stand, and walk.Id. at 20-21.
But his arguments go to the weight assigned to theepui not a lack of analysis, and it is not for|the
Court to reweigh the evidence.

Second, the ALJ indirectly attacked Dr. Youngfsnion through his analysis of the state agency
reviewing physicians’ opinions:

State agency Esberdado Villanueva M.D., assessed a sedentary level of
exertion reduced by never climbing ladders, ropes or scaffolds, occasionally
climbing ramps and stairs, avoiding expasto hazards i.e., heavy machinery
and unprotected heights (Ex. 1A).

State agency medical consultant ghten Sutherland, assessed a sedentary
range of exertion with occasional push/pull with the bilateral lower
extremities, use of a cane to artdta, never climbindadders, occasional
stairs, kneeling and crawling, avoidrzentrated exposure to extreme cold,
and exposure to hazard i.e., heavgchinery and unprotesd heights (Ex.
3A).

State agency medical consultant J&sbelo, M.D., opined on February 25,
2018 that there was no additional eviderio reduce the residual functional
capacity (Ex. 20F).

State agency medical consultant chiglle Holmes concurred with Dr.

Sutherlands opinion for a sedentargideial functional capacity. She noted
that the claimant appearedbstly limited by degenetige joint disease of his

knees and he could not have surgelye to peripheral arterial disease;
however, it was not at listing level (Ex. 14F).

| give considerable weight to the State agency consultants relative to their
opinion for a sedentary rang@é exertion consistent with the claimant's severe
physical impairments.
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(Tr. 26-27.) The Court notes the state agency remgpphysicians on reconsidéia and subsequent file

review had the benefit of Dr. Young’s opiniond.(at 105, 1048-49, 1141.) In addition, Katila does
challenge the weight assigned to theestagency reviewing physicians’ opinions.

The ALJ also indirectly attacked Dr. Yousgbpinion through his disssion of the medic
records and Katila’'s subjective symptoms. In his discussion of the medical records, the ALJ n
despite rating his knee pain as a 4/10 at a Mafai8 appointment with Dr. Cohn, Katila reported
injections helped and he continued his home exercise progtdmat 24.) The ALJ found this eviden
“demonstrate[d] that [Katila] respded to treatment with the injectis” and his decreased pain lev

were “inconsistent with pain that would intedewith his ability to concentrate and focus.ld.Y The

not

pted

the

ce

els

ALJ also found that while Kda told Dr. Peralta he could only watkree to five minutes before his

calves began to cramp, Dr. Perdttand “minimal change dut® his right popliteal artery aneurysm &
his pain was related to osteoarthritisiti.]
After his thorough analysis of the medieaidence, the ALfbund as follows:

The evidence establishes advanced osteoarthritis of the claimant’s knees by
imaging, as well as mild peripheralteny disease and peripheral vascular
disease, which contribute to limitatis walking and standing, as well as
postural changes, which | considered in limiting climbing ramps and stairs to
occasional as well as occasionally balancing, stooping, kneeling, crouching
and crawling. While the claimant reportdtat his father gave him a cane, the
evidence supports the obligatory requiraeii®r a cane, which | provided for

in the residual functional capacity above.

The evidence shows that the claimaesponded to injections of his knees
with decreased rating ofdipain from 2-4 out of 1Qyith treatment consisting
of Tylenol and Motrin. Although reportg he could only walk for short
distances before having to rest,e tltlaimant remained ambulatory and
achieved a 40 pound weight loss secondary to obesity.

(Id.) The Court notes Katila does not challenge thd'altreatment of the megzhl record evidence, n

the ALJ’s subjective symptom analysis.
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It is not for the Court to reweigh the evidence, which is mixed regarding Katila’s physic

limitations. The fact Katila would ka weighed or interpted the evidence differélg is not grounds fo
remand.

The procedural rule set forth in 8 404.1527 “is aoprocrustean bed, qeiring an arbitrary
conformity at all times.”Friend v. Comm’r of Soc. Se&75 F. App’x 543, 551 (6th Cir. 2010). Und

the circumstances presented in this case, the ALJ8awpis sufficient for the Court to trace the path

his reasoning and understand the treatment of Duny’s opinion. A perfect opinion is not requirgd.

Fisher v. Bowen869 F.2d 1055, 1057 (7th Cir. 1989) (“Ndraiple of administrative law or commo

sense requires us to remand a case in quest of atpmsfeion unless there igason to believe that the

remand might lead to a different result.”) (citations omittedg also NLRB v. Wyman—Gordon G394

U.S. 759, 766 n.6, 89 S.Ct. 1426, 22 L.Ed.2d 709 (1669¢n “remand would be an idle and usel

formality,” courts are not required toonvert judicial review of agary action into a ping-pong game.”).

Therefore, the ALJ’s failure to assign specifiagte to Dr. Young’s opinioris harmless error.

B. Second Assignment of Error: The ALJerred in evaluating the vocational evidence
and in failing to resolve significant conflicts in that evidence

=

er

of

n

ESS

In his second assignment of error, Katila assbgsALJ erred at Step Four when he relied or the

VE'’s testimony without noting or discussing other vomadl evidence in the record, as well as without

resolving the conflicts between tN&’s testimony and the other vocational evidence in the record.

No. 15 at 23.) The other vocational evidence Katitaals the Court to isBebruary 16, 2017 vocational
evaluation by state agency vocaial consultant Donald Soltld() Mr. Solt classifieKatila's past work

as two “composite jobs,” which Ki& asserts would make the ALJ'sril@l at Step Four error.ld. at 23-

24.)
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The Commissioner argues Katila waived any Stepr challenge when he was represente
counsel belowand failed to cross-examine the VE abany potential conflicts, and when he failec
raise the “composite jobs” classiftaan issue at the hearing. (Dddo. 17 at 14-15.) In addition, t
Commissioner argues the VE's testimony constitutdabi@ntial evidence supporting the ALJ’'s Step |
finding, and there is no requirement that the ALJ resolve conflicts between two VEs or by statg
employees. I¢. at 14.)

There are “three possible tests” for determiningetivar a claimant retairthe capacity for pa
relevant work:

1. Whether the claimant retains the a&eipy to perform a past relevant job
based on a broad generic, occupational classification of that job, e.g.,
“delivery job,” “packaging job,” etc.

Finding that a claimant has the capat¢@ydo past relevant work on the basis
of a generic occupational ckfication of the work is likely to be fallacious
and unsupportable.

* k% %

2. Whether the claimant retains the capacity to perform the particular
functional demands and job duties pecut@man individual job as he or she
actually performed it.

Under this test, where the evidence shdhat a claimant retains the RFC to
perform the functional demandsd job duties of a partitar past relevant job
as he or she actually performed ite tolaimant should be found to be “not
disabled.”

3. Whether the claimant retainsethcapacity to perform the functional
demands and job duties of the job aedlinarily required by employers
throughout the national economy. (Thitionary of Occupational

Titles(DOT) descriptions can be relied updar jobs that are listed in the
DOT -- to define the job as it issuallyperformed in the nenal economy.) It

is understood that some individual jolmay require someveth more or less

exertion than the DOT description.

> The Court notes counsel below was different thamsel representing Katila on judicial review.
15.)
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A former job performed in by the ailmant may have involved functional
demands and job duties sifjoantly in excess of thesgenerally required for
the job by other employers throughoué thational economy. Under this test,

if the claimant cannot perform the a@ssive functional demands and/or job
duties actually required in the former job but can perform the functional
demands and job duties as generaflguired by employers throughout the
economy, the claimant should foeind to be “not disabled.”

SSA, TTLES Il & XVI: PAST RELEVANT WORK-THE PARTICULAR JOB OR THEOCCUPATION ASGENERALLY
PERFORMEDQ SSR 82-61, 1982 WL 31387 (Jan 1, 1982).

The Court agrees Katila waived any challengéh®VE's testimony classifying his past work
separate jobs, as counsel below “dat dispute or otherwise questiotiie VE's testimony on this issy

Dempsey v. SauNo. 1:18CV2806, 2020 WL 1852631, at *5 (N.Dhio Apr. 13, 2020) (“The Six{

as

e.

h

Circuit Court of Appeals and many other courts hhetl that a claimant’s failure to object to a VE's

testimony at the ALJ’s hearing waives his or her rightaise such issues in the district court.”) (citations

omitted).

With respect to any conflict between the testifying VE and the opinion by Mr. Solt, as this

has stated:

[T]here is no requirement that the Alresolve conflicts between vocational
evidence provided by either state agency employees or by other VEs. (Tr.
282-92, 489). These are opinions, dmastcan be weighed accordingly when
reviewing the entirety of the recordHere, VE Mosley based her opinion
upon a review of the record evidenagalaPlaintiff's testimony about her job
duties and physical requirements;etiALJ was entitled to rely on her
experience in concluding what job titheost closely mirroredPlaintiff's past
work.

Harrington v. Comm’r of Soc. Sedo. 1:14 CV 1833, 2015 WL 5308245, at *7 (N.D. Ohio Sept
2015). Like Harrington, Katila “cites to no authontsich requires the ALJ to review, let alone rese
conflicts, between opinion evidencetbke VEs or state employees.Id.y Like Harrington, Katila faile

to raise this issue at the hearing so the ALJ could discuss this potential conflict with the testify

(1d.)
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The ALJ did not err in relying on the VE’s testimony at the hearing in making his Step Four
finding.
VII. CONCLUSION
For the foregoing reasons, the Commissioner’s final decision is AFFIRMED.

IT IS SO ORDERED.

Date: September 4, 2020 s/ Jonathan Greenberg
Jonathan D. Greenberg
United States Magistrate Judge
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