Brown v. Rogers, et al Doc. 113

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DEBRA DENISE BROWN,

Petitioner,
Case No. 1:99¢cv549
V. JUDGE MARBLEY
Magistrate Judge Preston Deavers
SHIRLEY RODGERS, Warden and
JEFFREY MODISETT, Indiana Attor ney
General,

Respondents.

OPINION AND ORDER

Petitioner, a prisoner sentencedl&ath by the State of Indiabat incarcerated in the State
of Ohio, has pending before tif@®urt a habeas corpus actionguant to 28 U.S.C. 8 2254. This
matter is before the Court upon Respondent’s anotid dismiss procedurally defaulted claims,
(ECF No. 107), Petitioner’s rpsnse in opposition, (ECF No. 11ahd Respondent’s reply, (ECF
No. 112.) Specifically, Respondentges this Court to disiss Petitioner’s durth, eighth,
eleventh and twelfth grounds for relief in their entirety, as well as Part D of Petitioner’s ninth
ground for relief, due to procedural default. Her response, Petitionelected to voluntarily
withdraw her twelfth ground faelief, (ECF No. 111, at Pali®7847), but opposes Respondent’s
motion to dismiss as to the other ground$d. &t Page ID 7848.) Accordingly, this Court must
decide whether Petitioner has defaulted her foerthth, eleventh, and Part D of her ninth ground
for relief. For the reasons that follow, the C@BRANT S Respondent’s motion to dismiss with
respect to Petitioner’s fourthpround for relief, Part D of meninth ground for relief, and her
eleventh ground for relief bENIES Respondent’s motion with resgt to Petitioner’s eighth

ground for relief.
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l. Factual History

In the summer of 1984, Petitioner Debra Dedsewn, who was then nineteen-years old,
and her companion, Alton Coleman, set off on adarous crime spree spanning several states,
including Ohio, Michigan, Indianand lllinois. Petitioner is undarsentence of death in the State
of Indiana but is incarceratedtime State of Ohio, where she is\8Rg a life sentence for her role
in the aggravated murder fifteen-year old Tonnie StoreySee State v. Brow88 Ohio St.3d
305, 528 N.E.2d 523 (1988). Although Petitioner wasese@d to death by the State of Ohio in
that case, on January 10, 1991, former OhiweBnor Richard Celestcommuted Petitioner’'s
death sentence to a teohlife imprisonment without the posslity of parole. (Am. Pet., ECF
No. 88, at PagelD 168.) Also @hio, Petitioner was convicteaf the unrelated aggravated
murder of Marlene Walters, atide attempted aggravated murdéher husband, Harry Walters,
and was sentenced to life without parole for twemgrs, as well as threensecutive terms of 10
to 25 years. See State v. Brow1 Ohio App.3d 86, 508 N.E.2ZiD30 (1986). On April 26,
2002, Alton Coleman was executed by the State of Ohio.

The death sentence that is the subjectisflihbeas proceeding was imposed on June 23,
1986, in Lake County, Indiana. tR®ner and Alton Coleman wemnvicted and sentenced to
death in separate proceedings for stomping a sgeaneld girl to deathnd attempting to murder
a nine-year old girl by choking heith a belt after sexually asséing her. The Indiana Supreme
Court summarized the evidence sopmg Petitioner’s conviction andeath sentence as follows:

The evidence supporting the jurywerdict reveals that on June 18, 1984,

A.H., then age nine, and her niece, Tamikaks, then age seven, were walking

back to Tamika’s house after a trip toandy store and a hot dog stand in Gary. A

man and a woman, Alton Coleman andbDeh Brown, approached the girls.

Coleman asked the children if they wanted some clothes. They seemed agreeable,

and Coleman asked them to follow Browi€oleman said he would catch up with
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them later. Although Tamika comment®dA.H. along the way that they should
not have gone with thegeople, the children accompied Brown on a walk to a

secluded, wooded area. The walk veggproximately 1.4 miles long, and was
estimated to have taken 40 minutes for small children.

Coleman caught up with Brown and the children. At the woods he
announced he was going to play a ganide adults removed Tamika’s shirt and
Brown then cut the shirt into strips whigvere used to tie up the hands, legs, and
mouths of the children. At this pointamika began to cry and the attackers
pushed her down. While Brown helfamika’'s nose and mouth, Coleman
stomped on Tamika’'s stomach and che$he two assailastcarried Tamika a
short distance away, hiddenweeds out of A.H.’s view.

A.H. was then forced to performairsex on both Coleman and Brown.
Coleman revealed a partially concealed gun and threatened to kill A.H. if she did
not comply. He then raped A.H. Afterwards, A.H. heard a loud moan coming
from where the two had taken Tamika. Brostated that the girl was not dead yet,
and went over to the area where Tamika was.
When Brown returned, she and Coleman began choking A.H. with their
belts. A.H. lost consciousness. When she awoke, the assailants were gone.
A.H. stumbled back out of the woode@ar She was discexed by a woman who
called A.H.’s mother and an ambulance. Tamika lay dead in the woods.
State v. Brown577 N.E.2d 221, 224-25 (Ind. 1991).
On November 26, 1984, an Information wiedf in the Lake County, Indiana Superior
Court, charging Petitioner with Murder, MurdarPerpetration of a Felony, Confinement,
Attempted Murder and Confinement. The der alleged that Alton Coleman and Petitioner
murdered Tamika Turks and attempted to muidet. (Am. Pet., ECF No. 88 at PagelD 153.)
Attorney Daniel Toomey, from the Lake Coumyblic Defender’s Office, and Attorney Albert
Marshall were appointed to regzent Petitioner. On May 7, 1986, jury selection began and on
May 13, 1986, the trial commencedld.(at PagelD 154.) On Madl7, 1986, the jury returned

verdicts convicting Petitioner of the murderT@mika Turks and the attempted murder and

molestation of A.H. On May 17, 1986, thenp#ty phase began and on May 22, 1986, the jury



returned a recommendation of deathd.)( On June 23, 1986, the trial court accepted the jury’s
recommendation and sentenced titeter to death. As to the naleath counts, the trial court
imposed an additional eighty yedosbe served consecutively.ldJ)
. Indiana State Court Procedural History

A. Direct Appeal

On December 18, 1986, Attorney Daniel Togm&ho served as Petitioner’s lead trial
counsel, was appointed to regesPetitioner in her direcppeal. In the Amended Petition,
Petitioner characterizes the circumstarszgsounding her direct appeal as follows:

Attorney Toomey agreed to repres@rown on appeal in December of
1986. He was the sole attorney on #ippeal. The pleadings were voluminous
and required several extensions, supplemental and amended pleadings, and
motions to correct the record. (Beptember 21, 1988, Toomey was granted a
final extension to file his brief by November 21, 1988. On November 21, 1988,
Attorney Toomey requested additional time to file his brief. Toomey was granted
until November 28, 1988 but was informed that he was to appear and show cause
why he should not be found in contemptMovember 29 if the brief was not filed.
(ROP PCR Vol. | p. 68-69.) On Nover129, 1988, Toomey called the Clerk of
Court on November 29 and explained that the brief would not be filed and that the
majority of the work had not been started until November 2, 1988) (Toomey
was informed that a decision on conpnwould be made by the court on
December 14, 1988. Toomey filed the brief on December 13, 1988. Toomey was
held in contempt and fined $500.00 for failtwecomply with two final extensions
which the Indiana Supreme Court characterized as “willful disobedience.”

Only the following issues were raised in the Direct Appeal.

Issue I: WHETHER THE TRIAILCOURT ERRED IN ADMITTING THE
IN-COURT IDENTIFICATION, OF THE DEFENDANT, BY PROSECUTING
WITNESS, A.H.?

Issue II: WHETHER THE TRIA COURT ERRED IN ADMITTING
EVIDENCE OF UNCHARGED CRIMES AGAINST TONNIE STORIE?

Issue I WHETHER THE THRAL COURT ERRED IN ADMITTING
EVIDENCE OF THE DEFENINT’S ORAL CONFESSION?

Issue IV: WHETHER THE TRIALCOURT ERRED IN ADMITTING INTO
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EVIDENCE AND PERMITTING THE JRY TO VIEW AN AUDIO/VIDEO
RECORDING WHICH DEPICTED TiH DEFENDANT WHILE TESTIFYING
AT AN EARLIER TRIAL?

Issue V: WHETHER THE TRIA COURT ERRED IN REJECTING
DEFENDANT'S INSTRUCTION NO. 1?

(Am. Pet., ECF No. 88, at PagelD 155-56.)

On August 29, 1991, the Indiana Supreme Cigstted an opinion and order affirming
Petitioner’s convictionsrad sentence of deathSee Brown v. Stat&77 N.E.2d 221 (Ind. 1991).
One judge filed a dissenting opinion, finding tRatitioner did not knowingly and voluntarily
waive her right to counsel in the face of tioned custodial interrogian after she invoked her
right to speak to counsel.ld(at 235.) Counsel for Petitioner filed a petition for rehearing before
the Indiana Supreme Court on the interrogationeisatnich was denied. (Am.Pet, ECF No. 88,
at PagelD 156.) Counsel thiled a Petition for Writ of Ceiorari on the iterrogation issue
before the United States Supre@wrurt, which was also deniedBrown v. Indiana506 U.S. 833
(1992).

B. Post-Conviction Proceedings

Attorney Ken Murray moved fguro hac viceadmission in Indiana teepresent Petitioner
in her state post-conviction proceedings. AtgriMurray was assisted by local counsel, James
Thiros. (Am. Pet., ECF No. 88, at PagelD 156.)

On April 8, 1993, Petitioner filed her petitiorr fjoost-conviction relief. (ROP PCR Vol. |
p.102-164.) On May 8, 1993, and following the staeroévidentiary hearg, Petitioner filed an
amended petition which complied with the trial d®imstructions to renumber her claims.

(ROP PCR Vol. Il p. 388-444.) The Court will not recite herein etaim raised in the
post-conviction petition or amended petition, but wafierence the relevant claims as it addresses
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the merits of Respondent’s motion to dismiss.

The post-conviction court held an esrdiary hearing on the amended petition for
post-conviction relief. The hearing beganJome 5, 1995 and was completed on June 7, 1995.
Petitioner filed a post-hearing brief on Aug@4t 1995, the State filed its brief in opposition on
October 30, 1995, and Petitioner filed a replyDmtember 13, 1995. (Am. Pet., ECF No. 88, at
PagelD 163-64.) On February 2898, the trial court issued its fim@js of fact and conclusions
of law denying each of Petitioner’s claimgECF No. 97-1, at PagelD 5036.)

Petitioner appealed the denddlher petition for post-comstion relief to the Indiana
Supreme Court, assertingne grounds for relief:

I.  The Failure of the State to Provide Elgatory Material Denied Debra Brown Her
Constitutional Rights To Due Process, A Fair Trial, And Effective Assistance Of
Counsel, As Guaranteed By The Fifthxt8i and Fourteenth Amendments To The
United State Constitution And Article One, Sections Twelve and Thirteen, Of the
Indiana Constitution, And Rendered the Seagenf Death Unreliable, In Violation
Of The Eighth Amendment To The Unit&fates Constitution And Article One,
Section Sixteen Of The Indiana Constitution.

[I.  Brown Was Denied The Effective AssistaOf Counsel Where Counsel Failed To
Investigate Available, Critical Psyclogiical Evidence In Support Of Petitioner’s
Motion To Suppress, Thereby DenyingoBmn’s Rights Under The Fifth, Sixth,
Eighth, And Fourteenth Amendments To The United States Constitution And
Article One, Sections Twelve, Thirteeand Sixteen of the Indiana Constitution.

[ll.  Trial Counsel's Failure Té&ully Investigate, Developnd Present Penalty Phase
Evidence Denied Brown The Effectivesgistance Of Counsel And Rendered The
Sentence of Death Unreliable, In Viatat Of The Sixth, Eighth And Fourteenth
Amendments To The United Stateor@titution And Article One, Sections
Twelve, Thirteen and Eighteen Of The Indiana Constitution.

IV.  Debra Brown Was Denied Her Right To Cortflkree Counsel And Effective Assistance
Of Counsel On Direct Appeal Where Aplpge Counsel Failed To Raise And Argue
Meritorious Issues As Guaranteed ByeTknited States Sixth Amendment To The
Constitution And Article One, Section Thirteen Of The Indiana Constitution.



VI.

VII.

VIII.

The Post-Conviction Court Erred In Excludiiyidence Relevant And Crucial To The
Appropriateness Of The Death Penalty, Iroldtion Of Debra Brown’s Right To Due
Process As Guaranteed By The Fifth ArmiEeenth Amendments To The United States
Constitution And Article One, Section Twelve Of The Indiana Constitution.

The Instructions Given To Brown’s Jury Vée=undamentally Erroneous And Undermined
The Reliability Of Brown’s Sentence Of Dlatn Violation of The Eighth Amendment To
The United States Constitution And Article ©rSection Twenty-Three Of The Indiana
Constitution.

Trial And Appellate Counsel For Debra BrowHad An Actual Conflict Of Interest,
Inherent In The Lake County PublRefender System, Which Adverselffect His
Performance, Thereby Depriving Debra Brown Of Her Right To Effective Assistance Of
Counsel As Guaranteed By The Sixth Amendment To The United States Constitution And
Article One, Section Thirteen Of The Indiana Constitution.

The Failure Of The Prosecution And The Fetl®&areau Of Investigation To Disclose
And Provide, In A Timely Manner, PropgrDiscoverable Docunmts And Documents
That Must Be Released Pursuant ToeThRreedom Of Information Act (FOIA) Has
Prohibited Debra Brown From Fully Preseg Her Petition For Post-Conviction Relief
And From Fully Exhausting All Issues AtdhState Level, In \dlation Of Her Rights
Under The Fifth, Sixth, Eighth and Foeenhth Amendments To The United States
Constitution And Article One Sections Twe)vEhirteen, And Sixteen Of The Indiana
Constitution.

Brown'’s Convictions And Death Sentence Aendamentally Erroneous And Unreliable,
In Contravention Of The Fifth, Sixth, Eighthnd Fourteenth Amendments To The United
States Constitution And Article One, Sects, Twelve, Thirteen, Sixteen, Eighteen,
Nineteen And Twenty-Three And #cle Seven, Section Four tife Indiana Constitution.

(ECF No. 89-1, at PagelD 714-16.) On Novenit&r1998, the Indianaupreme Court issued a

decision affirming the trial courtdenial of post-conviction relief.Brown v. State698 N.E.2d

1132 (Ind. 1998). The United Statagp®me Court denied CertiorarBrown v. Indiana526

U.S. 1056 (1999).

1. Habeas Corpus Proceedings

On December 11, 1998, Petitioneitiated the instant procdegs by filing a notice of

intent to file a habeas corpus petition, a motion to proceed in forma paupris, and a motion for the



appointment of counsel. (Doc. # 1, 2.) T@wurt appointed AttorneyKen Murray and Dennis
McNamara to represent Petitioner. (Doc. # 10n March 16, 1999, this Court issued an Order
denying Respondent’s motion to transfer this casleedorthern District of Indiana, (Doc. # 12.)
On July 16, 1999, Petitioner filed her Petition Writ of Habeas Corpus. (Doc. # 14.)
On July 7, 2002, the Court issued an Order gngrfdietitioner’'s motion tbold the proceedings in
abeyance while she pursued, pursuant to thedbre®f Information Act, documents and other
evidence in the possession of the FBI which tideer argued, contained exculpatory or other
favorable evidence bearing upon this cagPoc. # 30.) On September 24, 2012, the Court
appointed Attorney Carol Wrigluf the Federal Defender for the@hern District of Ohio to
serve as substitute counsel for Attorney McNamara. (ECF. No. 74.) On June 7, 2013, the Court
granted Respondent’s unopposed motion to ke tdtay of these proceedings, and on April 9, 2014,
Petitioner filed an Amended Petition for Writ of bésas Corpus setting forth thirteen grounds for
relief:
First Ground for Relief: Trial counsel’s failure tdully investigate, develop and
present penalty phase evidence deniealMBrthe effective asstance of counsel
and rendered the sentencealefth unreliable, in vioteon of the Sixth, Eighth and
Fourteenth Amendments to the United States Constitution.
Second Ground for Relief: The failure of the state to disclose exculpatory
material denied Debra Brown her constitutionghts to due process, a fair trial,
and effective assistance of counsa$ guaranteed by the Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution and a reliable sentencing
process as guaranteed by the Eighth Amesrdito the United States Constitution.
Third Ground for Relief: The failure of the FBI to disclose and provide, in a
timely manner, all documents that must be released pursuant to The Freedom of
Information Act has prevented Debra Biroivom fully presenting her petition for
post-conviction relief and from fully presting and exhaustingll issues at the

state level, in violation of her rightsxder the Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution.



Fourth Ground for Relief: The prosecution’s use ohaterially inconsistent,
irreconcilable theories to obtain amdaintain Brown’s convictions and death
sentence violated her rights to due process.

Fifth Ground for Relief: Brown was denied her riggto a fair trial and due
process when her oral confession, whias obtained through continued custodial
interrogation after she invoked her constitutiotght to remain silent until she had
the opportunity to t& with counsel, was not supgssed and was admitted into
evidence. The use andmaidsion of her statement under these circumstances
violated Brown’s rights under the ffH, Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution.

Sixth Ground for Relief: Brown was denied the effive assistance of counsel
where counsel failed to investigate aviaiéa critical psychological evidence in
support of Petitioner's main to suppress, therebyrgdgng Brown’s rights under
the Fifth, Sixth, Eighth, rd Fourteenth Amendments to the United States
Constitution.

Seventh Ground for Relief: The trial court erred in admitting the in-court
identification of the Petitioner by prosetig witness A.H., in violation of the
Petitioner’s rights to due process pursuarthe Sixth and Fourteenth Amendments
of the United States Constitution.

Eighth Ground for Relief: The post-conviction couerred in excluding evidence
relevant and crucial to the appropriatenes$ the death penalty in violation of
Debra Brown’s right to du@rocess as guaranteed tne Fifth and Fourteenth
Amendments to the United States Constitution.

Ninth Ground for Relief: Debra Brown was denieder right to conflict-free
counsel and effective assistance of celinsn direct appgal where appellate
counsel failed to raisend argue meritorious issues guaranteed by the United
States Sixth Amendment to the Constitution.

Tenth Ground for Relief: Trial and appellate couelsfor Debra Brown had an
actual conflict of interestinherent in the Lake @inty public defender system,
which adversely affected his performance, thereby depriving Debra Brown of her
right to effective assistance of counsel as guaranteed by the Sixth Amendment to
the United States Constitution.

Eleventh Ground for Relief: The instructions give to Brown’s jury were
fundamentally erroneous and undermined taliability of Biown’s sentence of
death, in violation of the Eighth Amenemt to the United States Constitution.



Twelfth Ground for Relief: Brown’s constitutional rights to due process, equal

protection, and a reliable trial and sentegaivere violated by Indiana’s inadequate

state post-conviction processat fails to provide a remedy for Brown to fully and

fairly vindicate her federal constitutionahais in the state cowsrunder principles

of comity and federalism.

Thirteenth Ground for Relief: Brown’s conviction and death sentence are

fundamentally erroneous and unreliabile, contravention of the Fifth, Sixth,

Eighth, and Fourteenth Amendments to the United States Constitution.
(Am. Pet., ECF No. 88.)

V.  Procedural Default Discussion

This matter is before the Court upon Respondent’s motion to dismiss procedurally
defaulted claims. (ECF No. 107.) It does noteggghat every claim Petitioner has raised in her
habeas corpus petition was presdritethe Indiana state courts @tiduring her direct appeal or
on collateral review. As a general matter, a defendant who is convicted in Indiana of a criminal
offense has available to her more than one atedli challenging that conviction. Generally,
claims appearing on the face of leeord must be raised on diregipeal, or they are waived.
Timberlake v. State/53 N.E.2d 591, 598 (Ind. 2001). $tabst-conviction relief “is not a
substitute for a direct appeal, i process for raising issues knbwn at the time of the original
trial and appeal or for some reason not labde to the defendant at that timeKimble v. State
451 N.E.2d 302, 303 (Ind. 1983). Issues that wer@widchave been raisanh direct appeal are
not available for review in pogonviction, and are waived absent a showing of “fundamental
error.” Bailey v. Stated72 N.E.2d 1260 (Ind. 1985) (“As aurt of review, we cannot ignore a
fundamental error apparent on the face of therdecdNe do require, however, that such error be

raised within the provisions of Ind. R. P. C. 1, § 1(a)Ngatherford v. Stajé619 N.E.2d 915,

916-17 (Ind. 1993) (“The post-conviction procedures establishétidZourt do not afford the
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convicted an opportunity for a “super appealPost-conviction is thappropriate forum for

raising claims unavailable on diremgppeal, claims of ineffectiv@ssistance of appellate counsel,
and claims of ineffective assistance of trial calnghere, as here, the petitioner was represented
by the same counsel on direct appeRlesnover v. Stat&47 N.E.2d 814, 816 (Ind. 1989)
(“Ineffective assistance of counse an issue is knowmd available to a partyn his direct appeal

or in his first post-conviction pion if his trial munsel was involved ihis first attempt at
appellate relief.”).

In addition to raising each claim in the appropriate forum, a habeas litigant, in order to
preserve her constitutional claims for habeageme, must present thostaims to the state’s
highest court. O’Sullivan v. Boerckel526 U.S. 838 (1999). Thus, the judgment of conviction
on direct appeal, and any adwedecision rendered by the trialucbin post-conviction, must be
appealed to the Supreme Court of Indian&hite v. GodingzZ192 F.3d 607, 608 (7th Cir. 1999).

In recognition of the equal obligation of th&ate courts to protect the constitutional rights
of criminal defendants, and in order to preivesedless friction between the state and federal
courts, a state criminal defendant with federalstibutional claims is required to first present
those claims to the state courts donsideration. 28 U.S.C. §2254(b), (C)ifton v. Carpenter
775 F.3d 760, 763 (6th Cir. 2014) (“Due to longstang policies of comityand respect between
the state and federal courts, dé&as petitioner must give stateurts the first opportunity to
consider and rule upon the federal claims the prisoner wishes toatsactohis state court
conviction.™) (quoting Pudelski v. Wilso®b76 F.3d 595, 605 (6th CR009)). “A petitioner
need not cite federal law ‘book and verse’ iolygresent a claim, but the factual and legal

underpinnings of the claim mus¢ presented as a federaliol to the state courts.’Pudelskj 576
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F.3d at 605¢iting McMeans v. Brigan®28 F.3d 674, 681 (6th Cir. 2000)). If the petitioner fails
to fairly present her federal claims to the staterts but still has an anue open by which she may
do so, then the habeas petition is subject to dsahior stay and abeyance, for failure to exhaust
state remedies.Rhines v. Webeb44 U.S. 269 (2005Anderson v. Harles€59 U.S. 4, 6 (1982)
(per curiam)Picard v. Connor404 U.S. 270, 275-76 (197Harris v. Lafler, 553 F.3d 1028,
1031 (6th Cir. 2009). But in situations in whiglpetitioner has failed tf@airly present federal
claims to the state courts, and a state procedueahow prohibits the state court from considering
them, the claims are procedurally defaultedesslthe petitioner canmenstrate both cause for
the procedural default, as well as actuajydice from the alleged constitutional erraviurray v.
Carrier, 477 U.S. 478, 485 (198@ngle v. Isaac456 U.S. 107, 129 (1982Vainwright v. Sykes
433 U.S. 72, 87 (1977Rudelski v. Wilson576 F.3d 595, 605 (6th Cir. 2009).

In the Sixth Circuit, a four-part analysis mbst undertaken when the state argues that a
federal habeas claim is waived by the petitiohé&ailure to observe aate procedural rule.
Maupin v. Smith785 F.2d 135, 138 (6th Cir. 1986). “Firstettourt must decide that there is a
state procedural rule that is applicable togh#tioner’s claim and that the petitioner failed to
comply with the rule.” Id. Second, the court must deternwreether the state courts actually
enforced the state procedural sanctidd. Third, it must be decided whether the state
procedural forfeiture is an adequate and inddpat state ground upon whittte state can rely to
foreclose review of a federal constitutional claifd. Finally, if the court has determined that a
state procedural rule was not complied with, trad the rule was an aduate and independent
state ground, then the petitioner must demonstinatethere was cause for her not to follow the

procedural rule, and that she was actuakyjyaticed by the allegeabnstitutional error. Id. This
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“cause and prejudice” analysis applies to failuresise or preserve issues for review at the
appellate level. Leroy v. Marshall 757 F.2d 94 (6th Cir. 1985). Absent a showing of a
fundamental miscarriage of justice, if a petitionannot establish causedgporejudice to excuse
the default, the claim must be dismissed becats#enal habeas court may not reach the merits of
a procedurally defaulted claimColeman v. Thompspb01 U.S. 722, 750 (1991¢lifton, 775
F.3d at 764.

In the motion to dismiss, Respondent mairgadirat four of Petitioner’s remaining claims,
in their entirety or in part, are subject to prased default. Respondeasserts that Petitioner
failed to present her fourth ground for relief to sit@te courts in either hdirect appeal or her
state post-conviction proceedings, that Petitioraghath ground for relief is not cognizable in
these federal habeas proceedings, and that Part D of Petitioner’s ninth ground for relief and her
entire eleventh ground for relief are procedurally defaulted because Petitioner failed to present
those claims on direct appeal &hd Indiana state courts determined that she waived the claims
when she attempted to assert them durimgpbst-conviction proceedings. The Court will
address each of the claims to determine whéektegrare subject to the procedural defaults as
Respondent contends.

A. Fourth Ground for Relief The prosecution’suse of materially
inconsistent, irreconcilable theories to obtain and maintain Brown’s
convictions and death since violated her rights to due process.

In her fourth ground for relief, Petitioner argues that prosecutorial misconduct deprived

her of due process when the State presented albténconsistent and irreconcilable theories of

culpability in the separate trials of BrowndaColeman. Specifically, Petitioner argues that at

Coleman’s trial, which preceded Petitioner’s, “Btate advanced the argant that Coleman was
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the driving force behind the crimes committediagt the two young victims,” and “made graphic
allegations of what Coleman specifically didhe victims.” (Am. Pet ECF No. 88 at PagelD
209.) Petitioner contends that at her trial, $tegte put forward arguments concerning her mental
state and level of culpability that were inconsistent the arguments made at Coleman’sdrial. (
PagelD 209.) According to Petitioner, “[wlhagrosecutor has obtained the death penalty on a
factual basis that it expreggiepudiated in a previousgsecution, it conuts the capital
sentencing procedures to mere gamesmanship anlitsran a system that invites the death penalty
to be wantonly and freakishly imposed.’ld.(at PagelD 212.) Petitionargues that “[tjo permit
the State to flip-flop so easily, dependingvamose case is being prosecuted, is to permit the
adversary system of prosecution ‘to desciena gladiatorial level unmitigated by any
prosecutorial obligation for thsake of the truth.” 1¢. at PagelD 216.x{ting Kyles v. Whitley
514 U.S. 419, 439 (1995)).

In support of her inconsistent theories claietitioner argues that at Coleman’s trial, the
State pointed to Coleman’s crimairhistory and argued that Colan liked underage girls because
they were “young and pure.” (Am. Pet., ECF B8, at PagelD 212.) According to Petitioner,
the State argued that it was Coleman and ndid?etr who had a knife @a gun in his possession
during the commission of the crimes, it was @ud@ who shredded the top of seven year-old
Tamika and used it to tie therlgiup, and it was Coleman was \éotly raped A.H. and ordered her
to perform oral sex on both Coleman and Petitionéd.) (Finally, Petitioner contends that the
State argued it was Coleman who strangled Tamile.) (During her trial, Petitioner argues,
“the State changed course gnd forward arguments concerniBgown’s mental state and level

of culpability that were inconsistent withose put forward at Coleman’s trial.”ld() Petitioner
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contends that the State sought to rebut her thefalgfense, which was that “she was controlled
and manipulated by Coleman, the criminal mastermind, due to her low IQ and dependent
personality.” [d. at PagelD 213.) In so doing, the State attempted to diminish the influence
Coleman had over Petitioner and attempted to place more responsibility for the crime on
Petitioner. According to Petitioner:

e The State argued that Coleman was [notitwolling Brown in any way because she
was, “not easily influenced.” (ROB Vol. XVIII p. 3972.)

e The State referred to Brown as “a wonveimo can kill for fun, who has a mind of
her own.” (ROP Vol. XVIII p. 3975.)

e At Coleman’s trial, the State argued ti@&ileman ordered the victim to perform
oral sex on Brown. Converselat Brown's tri the State portrayed her as the
driving force behind the sexual assaufit was the woman who pulled her pants
down and caused [A.H.] feerform oral sex on her.” (Supp. ROP Vol. | p. 29.)

e At Brown’s trial, the State argued thahe was the most culpable figure, not
Coleman, in the murder. “lI don’t know whconclusion you can draw from the
evidence in this case other than tlvisman was the one who applied the coup de
grace so to speak by which Tamika Turks was killed.” (ROP Vol. XVIII p. 4047.)

(Am. Pet., ECF No. 88, at PagelD 214.)

Referencinghe Bradyclaim outlined in her second ground for relief, Petitioner contends
that the State’s arguments concerning her levelilgfability were contradicted by documents that
were in the State’s possession but werenéurned over to defense counseld. &t 209.)
Petitioner claims that the suppressed evidencehakas part of the FBI's file, supported her
theory that Petitioner was under the control of Coleman at the time of the crimes, and was therefore
inconsistent with the argumentdvanced by the State to secure d¢mviction and death sentence.
(Id. at PagelD 214-16.)

Respondent argues that Hetier procedurally defaultieher prosecutorial misconduct

claim based on inconsistent theories, becausaeher presented it to the Indiana state courts,

either during her direct appeal or post-coneictproceedings. (ECF No. 108, at PagelD 7793.)
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Respondent urges the Court to dissrthis ground for relief, claiing that Petitioner has made no
attempt to establish cause and prejudice sufficient to excuse the defduit. (

In her response, Petitioner argues thatdrth ground for relief is:iot defaulted because
this “inconsistent theories” claim of proseaudb misconduct is “inextricably related to her
Second Claim for Relief, hd&radyclaim.” (ECF No. 111, @®agelD 7821.) Specifically,
Petitioner contends:

While Brown did not present her Inconsist&hieories claim in a separately titled
claim to the state courts, she did preseatibcessary and relextdegal and factual
underpinnings of her claims to the posnviction court and to the Indiana
Supreme Court, albeit within the context of B¥ady claims. Both heBrady

claim and her Inconsistentheories claim rely on the same federal case law
interpreting Brown’s constitutional rights to dpeocess, a fair trial, and effective
assistance of counsel. Both claims founded on the same factual underpinnings,
namely the exculpatory and impeachment documents and evidence that was, and
remains, suppressed by the state.

TheBrady claim and the Inconsistent Theories claim are so interconnected
they are, in many ways, indistinguishablét the heart of both arguments is the
claim that the State of Indiana had iis possession ewtce that tended to
establish that Alton Coleman was the driving force behind the crimes for which
both he and Debra Brown werharged and tried. Thigas the position taken by
the State in prosecuting Alton Coleman, bat in prosecuting Brown. Brown has
argued that the evidence about the retativipability of Coleman and Brown was
exculpatory, that it was improperly supprasbg the state, and that it was material
in that the failure of the state to dis®e the evidence puts into question the
reliability, appropriatenesand accuracy of her conviction and death sentence.

During trial the defense sought taasish that Brown was substantially
dominated and controlled by ColemarThe defense presented evidence and
arguments in the context of establishing a statutory mitigating factor and
establishing a lower level of individual culpability of Brown as compared to
Coleman. It was argued that the prosecucharacterized Brown at trial as
someone who was not dominated or colféd by Coleman ands an individual
who possessed a completely independsmwer to make choices concerning
everything she did. As explained in Heourth Claim for Relief, this was the
opposite stance that the state took in Coleman’s trial.

(Id. at PagelD 7821-7822.)
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Finally, Petitioner argues that even if this Galetermines that she failed to fairly present
her inconsistent theories claim to the state tspghe can establish cauand prejudice sufficient
to excuse the default of hgrconsistent theories claim pfosecutorial misconduct. Id( at
PagelD 7826.) Specifically, Petitier argues that the State’s “prior and continued suppression of
exculpatory materials constitutes an externabfaoéyond her control that has impeded her ability
to develop and present her Fourth Claim for reti¢he state courts,ral the suppression of these
same exculpatory materials “caused her toivedeeffective assistance of counsel, to her
prejudice, who failed to fully and fairly presst her Fourth Claim for relief.” (ECF No. 111,
PagelD 7829.)

In the reply, Respondent suggests #ittough Petitioner’s clen of prosecutorial
misconduct set forth in her fourth ground for relief nearly mimicBhnady claim set forth in her
second ground for relief, Petitioner never separately presentgeeseanding claim of
prosecutorial misconduct to the state coyESF No. 112, at PagelD 7851.) According to
Respondent:

Brown fails to explain how the difficultin obtaining the FBI files prevented her
from claiming in Indiana state court théte prosecutor presented inconsistent
theories at Brown’s and Coleman’s trials. This claim is clear from the transcripts
of both trials. Further, aany preserved aspect tfe Fourth Claim will be
considered when the Second Claim is a&r®d, it is unclear why Brown presses
this as a separate claim. In any event, any claim outside drtudy claim

(Second Claim) is procedurally defaulttat failing to present the claim to the
Indiana courts; this Court shaudlismiss the Fourth Claim.

(1d.)

The issue before this Court is whether Petitioner’'s presentation to the state courts of a
Brady claim for failing to disclose evidencera®erning Petitioner’s lElged dependent and
possibly less-culpable mental state, constitutes fair presentment of the inconsistent theories claim
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of prosecutorial misconduct that Petiter seeks to present, for thetfiise, to this Court. As set
forth above, in order to satisfy the exhaustiaqureement in federal habe corpus, a petitioner
must fairly present the substance of eemhstitutional claim to the state courté&nderson459
U.S. at 6Picard,404 U.S. at 275. Although the fair preseatrrequirement is a rule of comity
and not jurisdictionCastille v. PeopleA89 U.S. 346, 349 (1989)'Sullivan v. Boerckel526
U.S. 838, 844-45 (1999), it is rootedprinciples of comity and fedalism designed to allow state
courts the opportunity to correitte State’s alleged viation of a federal cotitutional right that
threatens to invalidate aasé¢ criminal judgment.

A petitioner “fairly presents” the “substancelo$ federal habeas corpus claim” when the
state courts are afforded sefént notice and a fair opportunity apply controlling legal
principles to the facts bearingpon the constitutional claimHarless 459 U.S. at 6. Although a
certain degree of tinkering is permissible, a petiti@ioes not fairly present a claim if she presents
an issue to the state ctaiunder one legal theorpé set of facts, and themesents the issue to the
federal courts under a different legal theory or a difieset of facts. Rather, she must present to
the federal court essentially the same faais legal theorieshat were considered and rejected by
the state courts.See, e.gLott v. Coyle 261 F.3d 594, 607 (6th Cir. 2001) (finding that
relatedness of claim ofivoluntary jury waiver to @im of failure of trial ourt to follow statutory
requirements for effectuating valjgry waiver was not enough to preserve the former for habeas
review.”)

Moreover, the fair presentment requirememtassatisfied where a petitioner presented to
the state courts a claim that shaadactual predicate with, butlegally or analytically distinct

from, the claim that petitioner seekspieesent to the federal courts. White v. Mitchell 431
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F.3d 517, 526 (6th Cir. 2005), the Court of Apsdal the Sixth Circuit determined that the
petitioner had not fairly presente@atsonclaim that had been presentedhe state courts only as
a claim of ineffective assistance of appelladarsel. As the Sixth @iuit explained, “while
these two claims are related doghe fact that the ineffecevassistance claim is based on the
failure to raise 8atsonchallenge, the two claims are analytically distinctd.

Similarly, inHicks v. Straup377 F.3d 538, 553-56 (6th Cir. 2004), the Sixth Circuit
rejected the argument that a petitioner had fargsented a Confrontation Clause claim that he
had presented to the state courts as a claimogkputorial misconduct. that case, the district
court had granted relief on petitioner’s claim thigt Confrontation Clausgghts were violated
when the prosecutor, during opening statemedtssad the jury that theetitioner had confessed
to murder to a fellow jail inmate, and subsequently failed, despite a good faith effort, to produce
that inmate witness.ld. at 541. The Sixth Circuit reversamncluding that petitioner had not
fairly presented the Confrontati@lause claim. On direct apglethe petitionehad argued that
numerous instances of prosecutorial misconduciyding arguing matters not evidence such as
the petitioner’s supposed admission to committing myndolated his rights to due process and a
fair trial. Petitioner never argued, however, that the misconduct had violated his Sixth
Amendment right to confrontationld. at 543. The Sixth Circuit explained, “[w]ere we to hold
that petitioner fairly presentedshConfrontation Clause claim toetlstate courts odirect review,
state courts would be compelled to consglex spontall possible federal legal claims that a
petitioner’s factual allegains might arguably support.’ld. at 556.

Likewise, inWagner v. Smitt681 F.3d 410, 417 (6th Cir. 2009), the Sixth Circuit

reiterated that “the same claim under the sameyhewust be presented to the state courts before
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it can be considered in a federal habeas petitionthat case, the petitioner attempted to raise a
claim of prosecutorial misconduct, asserting thaing his trial, the prosecutor impermissibly
implicated him in the unrelated murders of two peoplé. at 415. The Sixth Circuit determined
that the petitioner failed to propy present the legal and factuzdsis of the claim to the state
courts in the section of his statourt brief addressing his claimtagl court error for failing to
grant a mistrial after allowing the prosémuto introduce the prejudicial evidence:
First, the heading clearlyuggests that the claim to wh it refers is that thé&ial
judge’s errors entitle Wagner to post-cactvon relief. Although the alleged
misconduct stems from the prosecutor’s uigkkd behavior, the basis of the claim
is the judge’s alleged misconduct, not the prosecutor’s misconduct. Thus, this
heading fails to state the proper basis ferdlaim in question here, namely, that it
is a prosecutorial misconduct claim.
Id. at 416 n.2. Further, the Sixth Circuit determitieat the petitioner didot fairly present the
prosecutorial misconduct claim in his post-hegibrief, which only addressed his claims of
ineffective assistance ofidt counsel. Specifically, the Court held as follows:
The brief does mention the pertinent condiidhe prosecutor, but it does so in the
context of ineffective assistance allegationst in the context of a prosecutorial
misconduct claim. Petitioner argues thas dhstinction is irrelevant, and focuses
only on the fact that this language wpeesented to the diirt of Appeals.
However, the doctrine of exhaustion requires thatsame claim under the same
theorybe presented to the state courts befaiging it in a fedeal habeas petition.
Id. at 417 (emphasis addedge also Prather v. Re€d22 F.2d 1418, 14216 Cir. 1987)
(“If the difference between these contentiona dfference in legaheory, Prather did not
exhaust his claim in the state courts"Jamison v. Collins100 F.Supp.2d 521, 550 (S.D.
Ohio 1998) (finding that claim eflenging identification evidare was not fairly presented

in claim of ineffective assistance of trial counsel for the failure to object to that

identification evidence)fting Kimmelman v. Morrisqrd77 U.S. 365, 374-75 (1986), and
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Carsetti v. State of Main®32 F.2d 1007, 1011¥{Tir. 1991)).

Here, Petitioner concedes that she never presented basistent theories claim of
prosecutorial misconduct to the Indiana statetscas a free standing claim of prosecutorial
misconduct, but argues that this Court should fair presentment because she presented
essentially the same factual basishte state courts as part of fgadyclaim. The weight of
authority, however, is stacked against Petitioner. Based on this Gouot'$ioldings and the
cases outlined above, the Court carfimal that Petitioner fairly premted this issue to the state
courts. Here, she has presented the same orsgsilaf facts to this@urt under a different legal
theory than the facts were presentethtostate courts. To be sure, Bradyclaim that Petitioner
sets forth in her second ground for relief, and wiaels properly presented tioe state courts, and
the claim of prosecutorial misnduct she sets forth in her fourth ground for relief, share some
degree of commonality with respect to the factual basis of the claims. But the claims are legally
and analytically distinct and requitleis Court to apply a separatgd¢ analysis in order to resolve
the merits of each claim. Although some ofitRmer’s factual allegations support both claims,
the Sixth Circuit has made clear that the relatssliogé the two claims at issue does not necessarily
satisfy the fair presentment requirement. This is true even where the state court’s disposition of
the claim that was raised appears to requirevaiwe disposition of the federal habeas claim that
was not raised.See, e.g., Lott v. Coyl261 F.3d at 607 (finding the petitioner had not fairly
presented claim challenging voluniess of waiver as claim alenging trial court’s compliance
with statutory requirements for effectuating a daliaiver, even though “the former is a function
of the latter”). Accordingly, the Court findkat Petitioner failed to fairly present the

prosecutorial misconduct claim outlined in her touground for relief to the state courts.
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Because the Court has determined that theeptterial misconduct allegations set forth in
her fourth ground for relief are waived, this Ciozannot review them absent a showing of cause
and prejudice. Her@®etitioner asserts h8rady claim as cause, arguing that the prior and
continued suppression of exculpatory informatby the State and the FBI “has prevented her
from making a complete record for review, framesenting all of heslaims, and from fully
investigating and preparing heetition for post-conviction redf. (ECF No. 111, at PagelD
7827.) Petitioner argues that “gujause she continues to be ddmccess to the FBI files and
thus, cannot fully determine tlaenount and quality of any fa\eisle evidence that remains
undisclosed, Brown is unable to fullytalslish materialityor prejudice.” [d. at PagelD 7828.)
According to Petitioner, “the State’s priarpgpression of exculpatorpaterials caused her to
receive ineffective assatce of counsel, to her prejudice, whitefé to fully and fairly present her
Fourth Claim for Relief.” Id. at PagelD 7829.)

Respondent asserts thatitioner cannot use hBrady claim to establish cause and
prejudice to excuse the default of her prosetaitanisconduct claim, because “Brown fails to
explain how the difficulty in obtaining the FBIds prevented her from claiming in Indiana state
court that the prosecutor presahieconsistent theorieat Brown’s and Coleman’s trials. This
claim is clear from the transcripts of bothlsia (ECF No. 112, at PagelD 7851.) This Court
agrees. Petitioner has always maintainedAltah Coleman was the criminal mastermind of the
multijurisdictional, horrific offenses occurringe summer of 1984, and that Petitioner Brown was
under his domination and conitroThe substance of hBradyclaim is that the State suppressed
exculpatory materials that went to the heathef defense. But the fact remains that her

inconsistent theories claim pfosecutorial misconduct does not challenge what the State may
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have failed to disclose to her, but instead leimgles what the Stat#iamatively put forth and
argued to the jury regarding her and Colemanasron the offenses. As Respondent correctly
notes, whether the State engaged in miscormuatguing conflicting, irreconcilable theories
during the course of the twtrials is a claim that is born frothe record of the two proceedings.
Whether the State “flip-flopped” with respect totiteory of each case asdetermination that is
made by analyzing the trial tramgats. As such, PetitionerBrady claim cannot serve as cause
and prejudice sufficient to excuse the defaulihed claim. Accordingly, the Court hereby
DISMISSES Petitioner’s fourth ground for relief asqmedurally defaulted. Petitioner failed to
present this claim of prosecutarimisconduct to the state couatisd she cannot establish cause
and prejudice to excuse that default.

B. Eighth Ground for Relief The post-convictiortourt erred in excluding
evidence relevant and crucial to #ygpropriateness of the death penalty in
violation of Debra Browrs right to due process gsiaranteed by the Fifth
and Fourteenth Amendments to the United States Constitution.

In her eighth ground for relief, Petitioner alledgieat the state trial court erred during the
post-conviction proceedings when it excluded impurevidence and affidavits relevant to her
claim of ineffective assistance of trial counselidgithe penalty phase bér trial, effectively
depriving her of a fuland meaningful post-conviction meeding. (Am. Pet., ECF No. 88, at
PagelD 232.) Petitioner raised several claimbiénstate post-convictiggroceedings relating to
trial counsel’s failure to fully investigatdevelop and present mitigating evidence during the
penalty phase. The state couridh hearing on Petitioner’s claimslin order to establish that

she received constitutionally fitdent performance and sufferedejurdice as a result, Petitioner

presented testimony from Attorney Daniel Togmieetitioner’s lead trial counsel and also her
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counsel on direct appeal. According to PetitrpfiEoomey testified asome length about his
failure to interview friends and family memberss Railure to seek funding for an investigator or
mitigation investigator and his failure to follawp on a head injury or a reference to Brown’s
father being mentally ill in a psychologist’s report(ECF No. 111, at PagelD 7831.) In orderto
establish prejudice from Toomey’s allegedly deficient performance, Petitioner sought to present
mitigation evidence that could have been dgyetband presented but for counsel’s failure to
investigate. According to Petitioner:
This evidence included a complete sodiatory based on review of social and
medical records and interviews of numeréarsily members, friends, teachers and
other first-hand observers. This sociastbry detailed the Id of deprivation,
violence, abuse and mental illness that Debra suffered. It examined her family
origins as sharecropperstime Deep South and their move to a Chicago slum. It
revealed the alcoholism and mental ks that both her parents and siblings
suffered and the consequent violence abdse that was a daily event in Debra’s
home. This evidence establishethat Debra was the product of a
multi-generational cycle of poverty, vesice, mental illness, and intellectual
disability. This evidenceras necessary for Brown ¢arry her burden of proving
the facts supporting her denial of thghti to effective assistance of counsel.
(Id. at Page ID 7831-32.) Petitioner contends titstate trial court refused to admit the
evidence and “indicated that any tesiimg regarding mitigation and psychological
evaluations would constitute cumulative evidence and mere re-litigatidd.”at(PagelD
7832.)
Although Petitioner argues thtiie trial court erred in refing to admit the evidence,
Petitioner notes that the court may have actualhsiered it in denyinBetitioner’s ineffective
assistance of counsel claim and findingttshe could not deonstrate prejudice und8&trickland

v. Washington466 U.S. 668 (1984). For example, toairt indicated thathe testimony of

Charles See, the proposed mitigation specialias, not “really” expert testimony, and the court
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determined that the outcome of the sentencinggphasild not have been any different even if it
considered the additional evidence becausa# cumulative. According to Petitioner,
“[lJogically, the state tial court had to consider the evidence in order to determine it was
cumulative or duplicative,” and “[b]ecause the statd court considered the evidence, this Court
should consider the evidence.ld.(at 7830.) Petitioner notesatithe Indiana Supreme Court
declined to address the trial court’s refusaddmnit the additional itigating evidence, finding
instead that Petitioner atal not establish the defent performance prong &trickland (Id. at
PagelD 7832); Brown Il v. State698 N.E.2d 1132, 1140 (Ind. 1998).

Respondent argues that Petitidaelaim is not cognizable ifederal habeas corpus, and
alternatively, is procedurally defaulted. (ECF No. 108, at PagelD 7794.) According to
Respondent, the decision to admit evidence is a nadtstate law and “[e]rns of state law in and
of themselves are not cognitalon habeas review.” Id. at PagelD 7794.) This is especially
true, Respondent argues, where ¢énroneous evidentiary rulingsaurred during state collateral
proceedings. (ECF No. 112, at PagelD 7853.)sp@adent asserts that “Brown’s claims about
the evidentiary missteps of thet& court in collateral proceedjs do not raise federal claims
available on habeas review becasie is not challenging her cootron or confinement.” (ECF
No. 108, at PagelD 7794.) Alternatively, Respona@egties that even if cognizable, “[t]o the
extent that Brown is arguingahthe evidentiary rulings byefpost-conviction court rendered her
state post-conviction proceedings fundamentabyléguate to vindicate her substantive rights,
she did not present that claimtte state courts and so itaarred from review by procedural

default.” (d. at Page ID 7795.)
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In her response, Petitioner argues that her claim is cognizable in habeas corpus, because
“[a] federal court may neverthelegeant relief in cases where thite’s evidentiary ruling is so
fundamentally unfair that it risée the level of a due-procegmwlation.” (ECF No. 111, at
PagelD 7833.) Petitioner contends that the staet violated her right to due process when it
prevented her from offering the factual suppatessary to prove her claim of ineffective
assistance of trial counsel during mitigation. 8tantains that “[t]he state court cannot employ
procedures that deny her the opportunity mvprher federal consttional claims.” (d. at
PagelD 7834.) Petitioner surmises that “Unistates Supreme Court precedent makes clear that
a defendant’s right to a hearing afederal claim constitutes a questof federal law, even when
the federal claim is raised in a state collatprateeding” and “[i]t therefore follows that the
unreasonable refusal of a state taoiprovide an adequate hewyican render its rejection of a
federal claim both contrary tand an unreasonable applicationaéarly established federal
law.” (1d.)

FurthermorePetitionerassen that she fairly presentedrteghth ground for relief to the
state courts. Petitioner argues that a claim is famgented to the state courts if the petitioner
cites “a provision of the Constitution, federal dgmns using constitutional analysis, or state
decisions employing constitutional analysis in similar fact patternkl’ a{ PagelD 7835.)
Petitioner directs the Court’s attention togiment V in her brief submitted to the Indiana
Supreme Court during her post-conviction appe@he heading for that argument states:

Argument V: The Post-Conviction Coertred in excluding evidence relevant and

crucial to the appropriatege of the death penalty, wiolation of Debra Brown’s

right to due process as guaranteed leyRifth and Fourteenth Amendments to the

United States Constitution and Article One, Section Twelve of the Indiana
Constitution.
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(Id. at PagelD 7835; ECF No. 89-1, at PagelD 71®9/)th respect to fair presentment, Petitioner
argues:

Clearly Brown cited a provision of the federal constitution by identifying her Right
to Due Process guaranteed by the Fifth and Fourteenth Amendments to the
Constitution. Additionally, Brown cited tbockett v. Ohip438 U.S. 586 (1978)

in the substantive argument relating to this claim. She argued that the excluded
evidence was relevant mitigating evidence unamkett Lockettrecognizes that
procedures that prevent a sentencer frarmgieffect to any aspect of defendant’s
character and record and the circumstances of the offense are violative of the
Eighth and Fourteenth Amendments. Bmoalso argued that the failure of the
post-conviction court to permit bothylaand expert testimony regarding the
existence of mitigating evidence deprived her of a full and fair post-conviction
hearing. A state must provide an addgquaost-conviction process where a state
prisoner can assert federal constitutional claims.

(ECF No. 111, at PagelD7835.)
In the Reply, Respondent reiterates the cognizability argument and contends that Petitioner
did not present her denial of a fagdring claim to the ate courts by citing.ocket v. Ohip438
U.S. 586 (1978). (ECF No. 112, at PagelD 7854.) According to Respondent:
Brown is correct thatockettholds that procedures that prevent a sentencer from
giving effect to any aspect of defdant’'s character ra record and the
circumstances of the offense gensgralliolate the Eighth and Fourteenth
Amendments. Locketsays nothing about any fedé due process rights during
state collateral proceedings. Citingocket did nothing to art the Indiana
Supreme Court to theaim now raised by Brown.
(ECF No. 112, at PagelD 7854.)
As set forth above, it is well settled thaist@ourt may not consider any claim that
has not been fairly presented to the statetsoutFair presentment requires that the state
courts be given the opportunity to see both the factual and legal basis for each claim.”

Wagner v. Smitt681 F.3d 410, 414-15 (6th Cir. 2009T.his requirement does not mean

that a habeas petitioner must recite “chapter and verse of constitutional law,” but the

27



petitioner must at least “make a spiecshowing of the alleged claim.”ld. (citing

Slaughter v. Parke®50 F.3d 224, 236 (6th Cir. 2006)). In making this determination, the
Court must review the state court proceediaigd consider whethéhne petitioner relied

upon federal cases employing constitutionalygsis or on state cases that employed
constitutional analysis, phrased the claim “in terms of constitutional law or in terms
sufficiently particular to allega denial of a specific congttional right,” or whether the
petitioner alleged facts “well within the mainstream of constitutional laGlaughtey

450 F.3d at 236.

After reviewing the state court record, it is apparent to this Court that Petitioner
fairly presented her eighth groufat relief to the Indiana Supreme Court in her appeal of
the trial court’s decision denying hertpien for post-conviction relief.

In Argument V of her brief submitted tbe Indiana Supreme Court, Petitioner
alleged that the trial court erred in Ipast-conviction proceedings by “excluding evidence
relevant and crucial to the appropriatenesthefdeath penalty, wiolation of Debra
Brown’s right to due process as guaranteethbyFifth and Fourteenth Amendments to the
United States Constitution and Article One, Section Twelve of the Indiana Constitution.”
(ECF No. 89-1, at PagelD 816.) Petitionedidated eleven pages of her brief to this
ground for relief, and explained the relevantéhe evidence tber ability to prove
prejudice under the standard taims of ineffective assistance of counsel set forth by the
United States Supreme CourtStrickland v. Washingto@66 U.S. 668 (1984).
Additionally, Petitioner cited téederal authority, includinG@osey v. Wolf682 F.2d 691

(7th Cir. 1982), for the proposition that ttil court should have admitted the testimony
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from Attorney Toomey, because “when the essiiineffective assiahce of counsel is

raised, trial counsel should be given the oppotyuo meet and refute that allegation.”

(ECF No. 89-1, at Page ID 826.) Additidigashe argued that the purportedly excluded
evidence was relevant mitigating evidence unaekett v. Ohip438 U.S. 586 (1978),

which held that the sentencer in a capital case must be given a full opportunity to consider,
as a mitigating factor, “any aspect of a defendant’s character or record and any
circumstances of the offense that the defendeoffers as a basis for a sentence less than
death.” (d. at PagelD 817.) Furthermore, that8tof Indiana squarely addressed this
issue in its brief, dedicating six pages of thief to why the trial court properly excluded
Petitioner’s proposed mitigation evidencéECF No. 89-1, at PagelD 597-601.)

In the opinion affirming the decision ofehrial court, the Indiana Supreme Court
acknowledged Petitioner’s claiat trial court error for excluding the additional mitigating
evidence in post-conviction. Specificalthe Indiana Supreme Court characterized
Petitioner’s claim as follows: “In aleged claim, Brown contends that the
post-conviction court improperkxcluded evidence relevant to her claim that trial counsel
was ineffective for failing fully to investigate, develop and present mitigating evidence.
She argues that the exclusion of this evigedenied her a full and fair post-conviction
hearing.” Brown I, 698 N.E.2d 1132, 1140. The Indiana Supreme Court noted the
reasons the trial court excluded the evidence:

[The trial court] generally excludddiis information on grounds that, even

if it had been presentedtioe jury during the penglphase of Brown’s trial,

it would not have made a differencette jury’s recommendation or the

trial court’s sentence. As suchgtpost-conviction court concluded, the

prejudice prong of the tekir ineffective assistanad counsel had not been

satisfied.
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Id. at 1141. The Indiana Supreme Court cawibtinat it was “not as willing as the
post-conviction court to imply that theage circumstances in which no quantum of
evidence would be sufficient to changgigy’s recommendation or a trial court’s
sentence.” Id. Instead, the court determined that it was “unnecessary to analyze this
issue in terms of prejudice” because it hadady concluded in the previous section of its
opinion that trial counsel did nperform deficiently with rgpect to the presentation of
mitigating circumstances.d.

Although the Indiana Supreme Court chaseéto fully address the merits of
Petitioner’s claim, the discussion by the Indi&gupreme Court illustrates that the court
was not only aware of the issue raised biti®aer with respect to the trial court’s
exclusion of the additional mitigating evidenbet the court discussed the claim in the
context of prevailing constitutional standards. Accordingly, the Court finds that
Petitioner’s eighth ground for relief properly before the Court aENIES
Respondent’s motion to dismiss on the basis of procedural default.

As to Respondent’s assertion that tiem is not cognizable in a habeas
proceeding, the Court notes that its SchieduOrder of September 18, 2013, authorized
Respondent to file a motion to dismiss procetlydefaulted claims. (ECF No. 82.) As
such, the proper subject of the instant motion to dismiss is whether Petitioner procedurally
defaulted any of her federal claims during toerse of her state court proceedings. The
determination of the merits of Petitioner’s claims, including determinations regarding
cognizability, will occur at a later date afteetparties have had an opportunity to brief the
issues. The Court will not make sutterminations at this juncture.
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C. Ninth Ground for Relief Debra Brown was denied her right to
conflict-free counsel and effective assistance of counsel on direct
appeal where appellate counselddito raise andrgue meritorious
issues as guaranteed by the United States Sixth Amendment to the
Constitution. (D) Appellate counsel failed to brief the trial
court’s erroneous and gjudicial jury instructions at both the guilt
and penalty phase of Brown'’s trial.

In her ninth ground for relief, Petitioner setsticseveral claims aheffective assistance
of counsel on direct appeal. (Am. Pet., ECFE 88 at PagelD 244.) Attorney Daniel Toomey,
who served as Petitioner’s letadhl counsel, represented Petitey during her direct appeal.
Petitioner claims that Toomey’s performaneas ineffective because Toomey, as the sole
attorney appointed to represent her on appeal, was overwhelmed and understaffed, admitted to
having difficulty articulating théssues, and despite receivingerl extensions of time, was
unable to file Petitioner’s brief according to tlweid’s deadlines. The Supreme Court of Indiana
held Toomey in contempt of court for not fililgtitioner’s brief in a thely manner. Petitioner
alleges that “[a]lthough punishment was witlthéloomey learned through the Supreme Court
administrator that there would be a direct etation between the saity of the punishment
handed down by the Court and the lateness of the briéfl at(PagelD 245.)

In her ninth ground, Petitioner ajjes four specific instances iokeffective assistance of
appellate counsel. In Part AtRiener claims that counsel faddo brief the erroneous admission
of Exhibit 11-8, which was “a certified copy of amformation and commitment order, showing that
Brown was convicted of a kidnappimdnich occurred after June 1984.1d(at PagelD 246.) In
Part B, Petitioner alleges that counsel failethiee the denial of Petitioner’s pre-trial motion to

dismiss based on the unconstitutionality of the Indiana Death Penalty statliteisPagelD 247.)

In Part C, Petitioner contendsatttounsel failed to recognize actthllenge on appeal the fact that
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the first aggravating circumstance duplicatedeleenents of the underlying offense and therefore
failed to narrow the class of offenders eligible for the death penalty.at(PagelD 249.)

Finally, in Part D, Petitioner asserts that counseldaiberaise a claim that the jury instructions at
both phases of her trial were erroneoutd. 4t PagelD 253.) With regpt to Part D, Petitioner
alleges that counsel failed to argue appeal that “[t]he jury Btructions in Brown’s case created
the risk that even if some jurors found the existence of one or more mitigating circumstances,
unless they could all agree on the existence of the same mitigating factor, they were prevented
from considering such circumstanaiging the weighing process.”ld( at PagelD 254.) That

is, appellate counsel should havguaed that the trial court erred byliiag to instruct the jury that
their consideration of the mitigating circumstas need not be unanimous. The instructions,
Petitioner argues, “created a substantial risktti@jury was misled, and that the jury failed to
give effect to factors which callddr a sentence less than deathId.)(

Respondent argues that Petiter procedurally defaulted Part D of her ninth ground for
relief, because the Indiana Supreme Court detewiimat Petitioner waived this claim by failing
to sufficiently present it in her post-convictionpal pursuant to former Indiana Appellate Rule
8.3(A)(7). Respondent contends thia state procedural ruleiasue is firmly established and
regularly enforced, and is an adequate adeépendent state ground sufficient to bar federal
habeas review of the claim(ECF No. 108, at PagelD 7797.)

In her Response, Petitioner argues that Pafth2r ninth ground for relief is not subject to
default. First, Petitioner argues that shmpted with Indiana Appéate Rule 8.3 and fully
supported her ineffective assistarof appellate courkarguments in state court. Second,

Petitioner argues that even if this Court determihasshe failed to complyith the state rule, “a
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merits review is still appropriate because she naageod faith effort to comply with the rule.”
(ECF No. 111, at PagelD 7837.)

In her post-conviction petitio®etitioner set forth many issuekineffective assistance of
appellate counsel concerningtérney Toomey’s performance on direct appeal. Among the
issues presented, Petitioner speally challenged appellateounsel’s failure to raise the
allegedly improper jury instations, including those conaeng the weighing of mitigating
circumstances which she challenges in Part D ohimth ground for relief irthis habeas action.
Specifically, in Claim 1.14 of her post-convictiortiien, Petitioner alleged #t counsel failed to
raise the following error:

1.14 The penalty phase instructions did not include an instruction informing the

jury that there is no unanimity requiremeor the consideration of a mitigating

circumstance or circumstances.
(Am. Pet., ECF No. 88, at PagelD 158;IROCR Vol. Il p. 388-444.) After conducting an
evidentiary hearing, the post-conviction trialdodenied each of Petitioner’s claims. With
respect to Claim 1.14, the lowerurbheld, in pertinent part:

The procedure set out in Indiana’s deatfiteece statute does nequire jurors to

unanimously agree on the existence of a mitigating circumstance. Despite the

petitioner’s allegation, we cdimd nothing in the instrugins which implied that
unanimity was required on the existence of a mitigating circumstance before that
circumstance could be considered. Ondatrary, the instruction to the jury that
their verdict had to be unanimous impligtht if just one juror believed in the
existence of a mitigating circumstance then he or she could block a death

recommendation if he or she also belgvkat the aggravating circumstance did

not outweigh the mitigating circumstance. The jury in this case was not misled.
(ECF No. 97-1, at Page ID 5049.)

In her post-conviction appetd the Indiana Supreme CouPetitioner set forth nine

grounds for relief and filed a lengthy brief regaglthe issues raisedine appeal. Claims IV
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and VI are important tthe resolution of the instant default issue:

Claim IV: Debra Brown Was Denied HRight To Conflict-Free Counsel And

Effective Assistance Of Counsel Onr&it Appeal Where Appellate Counsel

Failed To Raise And Argue Meritorious Issues As Guaranteed By The United

States Sixth Amendment To The Constitution And Article One, Section Thirteen

Of The Indiana Constitution.

Claim VI: The Instructions Given Tdrown's Jury Were Fundamentally

Erroneous And Undermined The RelialyilOf Brown’s Sentence Of Death, In

Violation of The Eighth Amendment Tdhe United States Constitution And

Article One, Section Twenty-The Of The Indiana Constitution.

(ECF No. 88, at PagelD 164.)

In claim IV, Petitioner set fontallegations of appellate cowh's ineffectiveness that are
almost verbatim the issues set forth in thedeha proceedings as Raft through C of her ninth
ground for relief. That is, Petitioner argued tbatinsel: (A) failed to brief the erroneous
admission of Exhibit 11-8; (B) failed to brief theenial of the pre-trial motion to dismiss based on
the unconstitutionality of Indiais death penalty scheme; ang {&lled to brief the State of
Indiana’s inadequate narrowing of the clatgdeath penalty eliglb offenders. While
Petitioner’s ninth ground for relief in these habpesceedings also includes a Part D challenging
counsel’s failure to raise insictional errors, the Court finds no such corresponding Part D in
Petitioner’s state court brief tbe Indiana Supreme CourtAlthough Petitioner presented the
specific allegations of appellateunsel ineffectiveness contairiadPart D of her ninth ground for
relief to the state post-convictionatcourt, it does not appear ttsdte raised counsel’s failure to
challenge the erroneous instracts in her post-conviction appéealthe Indiana Supreme Court in
any part of Claim IV. Yet, inexplicably, thediana Supreme Court refeieed a section “D” in
the section of its Opinion and Order addressimgdkues of ineffective assistance of appellate

counsel. In Section IV of the court’s deoisj the Indiana Supreme Court held as follows:
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Brown contends that appellate counsel was ineffective for failing to raise three
claims of trial court error in instructingehury. Brown’s assertions of ineffective
assistance of counsel a@nclusory in nature and netipported by any argument

or authority as to deficient performancé&Ve find such claims waived for failure to
comply with Ind. Appellate Rule 8.3(A){requiring an appeltd’s brief to set

forth “the contentions of thappellant with respect todhissues presented, reasons

in support of the contentions along with cibais to authorities, statues, and parts of
the record relied upon”).

[FN16.] Brown also challengese$e and an additional instruction as
erroneous. Claims of trial court errorimstructing the jurynot raised on direct
appeal are not available for post-convictiemiew unless the failure to raise them
was the result of ineffective assistanog counsel or, perhaps, unless they
constituted fundamental error. AlthoughoBm refers to these instructions as
“fundamentally erroneous” in the caption to the relevant section of her brief, the
narrative portion of that sech makes no effort to demonstrate fundamental error.
We find such claims, even if availgblunder the fundamental error doctrine,
waived for failure to comply with Ind. Appellate Rule 8.3(A)(7).

Brown II, 698 N.E.2d 1132.

In her response to the motion to dismisscedurally defaulted alms, Petitioner argues
that she presented the issue of ineffective asgistof appellate counsel for failing to raise the
erroneous jury instructics to the Indiana Supreme Court &ités to ten pages of her appellate
brief. Interestingly, she does not direct the Cauatiention to any sectiaf her state court brief
discussing Claim IV, or to any section of heiebasserting a freestanding claim of ineffective
assistance of appellate counsel. According to Petitioner:

Again, Brown raised the issue of ineffi@e assistance of appellate counsel for

failing to raise the issue of fundamentadlyoneous jury instructions. (ECF No.

89-1, at PagelD 828-38.) Beden the guilt and penalty phases of her trial, Brown

raised issues concerning nidéferent instructions. 1¢.) Brown supported this

claim with over ten pages of facts andatias.. And on three separate occasions,

Brown argued that the failure of appellatainsel to pursue thesssues on appeal

constituted ineffective assistance of appellate counsel.

(ECF No. 111, at PagelD7839.) The pagelsavfstate court brief cited by Petitioner all

correspond to Claim VI before the Indianap&me Court, wherein she set forth several
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freestanding claims of erroneousy instructions. The heading to that section provides as
follows:

ARGUMENT VI: THE INSTRUCTIONSGIVEN TO BROWN'S JURY WERE

FUNDAMENTALLY ERRONEOUS AND UNDERMINED THE RELIABILITY

OF BROWN'S SENTENCE OF DEATHIN VIOLATION OF THE EIGHTH

AMENDMENT TO THE UNITED STATES CONSTITUTION AND ARTICLE

ONE, SECTION TWENTY-THREE OHHE INDIANA CONSTITUTION.

(ECF No. 89-1, at PagelD 828.) In the argmtregarding Claim VIPetitioner set forth

four specific arguments regarding the instiats, categorizing the arguments from (A) to
(D). Specifically, Petitioner argued thae jury instructions in her case were
constitutionally infirm because they (A) pexted the jury from considering mercy during

the penalty phase, (B) improperly informed jimg of irrelevant sentencing considerations
concerning concurrent oonsecutive sentences and timefof “good behavior”, (C)

failed to properly inform the jury that they must find the existence of aggravating
circumstances beyond a reasonable doubt, and (D) failed to inform the jury that unanimity
was not required to find the existence of a mitigating circumstanick.at PagelD

828-38.)

Petitioner appears to argue that hemglaf ineffective assistance of appellate
counsel was properly presented because shenekd it “on three parate occasions.”
(ECF No. 111, at PagelD 7839.) Itis tthat Petitioner includia concluding sentence
regarding counsel’s performance after setting forth several of her erroneous jury
instructions claims, and in pamlar, she did so after settifigrth the instructional errors

alleged in parts (A) through (C) of Claim Vilmportantly, however, she failed to do so at

the conclusion of part (D) @laim VI, where she challengedunsel’s failure to raise the
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erroneous instructions concerning the weighingipigating factors, which is the claim of
ineffective assistance of counsieht she sets forth in Pdtof her ninth ground for relief
in these habeas proceedings, and whiche<kiim Respondent challenges as defaulted.
It is also important to notiat although Petitioner tossedarconclusory statement about
the ineffectiveness of her appellate counsefdding to raise the istructional errors, she
never referenceftrickland and failed to otherwise providay law or argument regarding
counsel’s deficient performance or prejudick.seems likely that the Indiana Supreme
Court was referencing the three conclusortaeces regarding ineffective assistance of
counsel that were set forth @aim VI. This reading othe opinion would explain the
Court’s footnote which indicated that Petitioset forth an additional freestanding claim
of instructional error that dinot have a corresponding refece to ineffective assistance
of counsel.

The Court makes the following findings withspect to Petiher’s post-conviction
appeal. First, Petitioner failed to set fortireestanding claim of inéfctive assistance of
appellate counsel for failing thallenge the jury instructioras part of Claim 1V, where she
presented the other claims of ifegitive assistance of appellate coelrtbat she also presents to
this Court as Parts A through C of her ninth gibtor relief. Second, in Claim VI before the
Indiana Supreme Court, Petitioner raisedeg$tanding claim of ingtctional error, and
challenged four categories of instructions, #pedly that the jury was prevented from
considering mercy, was informed of irrelevant sectng considerations, was not informed that it
had to find the existence of aggravating umstances beyond a reaable doubt, and was not

informed that unanimity was not required to consider a mitigating circumstance. (ECF No. 89-1,

37



at PagelD 828-38.) Third, with resgi to that freestanding claimioktructional error, Petitioner
included a conclusory sentence gitey ineffective assistance gbgellate counsel for failing to
raise the specific instructional errors that sbes forth in the firsthree arguments concerning
Claim VI, i.e. that the jury was prevented from coresidg mercy, was informed of irrelevant
sentencing considerations, and was not instrubtadt had to find the estence of aggravating
circumstances beyond a reasonable doubt. Petitihdenot set forth aonclusory sentence
regarding counsel’s performance at the end of[pda Claim VI, where she argued that the jury
was not properly instructed regarding the thett unanimity was not required to consider a
mitigating circumstance. Fourth, the Indiangf&me Court appears to have viewed the three
conclusory sentences as an attempt by Petittongzt forth a claim of ineffective assistance of
counsel for failing to raise some of her claims atrinctional error, but nahe claim that is raised
in Part D of Petitioner’s ninth grodrfor relief and which is the subject of this motion to dismiss.
Finally, the court determined, pursuant to stgppdlate Rule 8.3(A)(7), that Petitioner waived
the claims of ineffective assistance she attechpo present as part of Claim VI, because
Petitioner’s “assertions of in&fttive assistance of counsel aomclusory in nature and not
supported by any argument or authogsyto deficient performance.Brown I, 698 N.E.2d at
1145.

The first part of thdMaupintest requires this Court to determine whether a state procedural
rule is applicable to Petitionerdaim, and, if so, whether Petitier violated that rule. At the
time of Petitioner’'s appeal, former Indiana Appellate Rule 8.3(A)(7), which is now codified as
Appellate Rule 46(A)(8), requed Petitioner to “cogently” pisent her arguments and support

them with proper citation to authority. In Claim VI before the Indiana Supreme Court, Petitioner
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made three conclusory statements with respemppellate counsel’s failure to challenge the jury
instructions. First, and in coaation with Petitioner'srgument that the instructions prevented
the jury from considering mercy, f@ner stated “the failure aippellate counsel to pursue this
issue on appeal constituted ineffective assistahceunsel and prejuded Brown.” (ECF No.
89-1, at PagelD 830.) With respect to her argurtieat the instructions permitted the jury to
consider irrelevant sentencing considerationsti®e¢r stated “appellateoansel’s failure to raise
and brief this issue on appeal, denied Browrefifective assistance of counsel guaranteed by the
Sixth Amendment to the United States Constitutand Article One, Section Thirteen of the
Indiana Constitution.” I¢l. at PagelD 833.) Finally, wittespect to her argument that the
instructions failed to explain that the jurych® unanimously find the existence of the same
aggravating circumstance, Petitiomegued that “[t]he failure adppellate counsel to raise and
brief this issue on appeal alsangkd Brown the effective assistanmfecounsel in contravention of
the Sixth Amendment to the United States Cortstituand Article One, Section Thirteen of the
Indiana Constitution.” I¢l. at 835.)

Petitioner does not dispute that Appellate Rule 8.3(A)(7) exadtdte time of her
post-conviction appeal and that the Indian@r&@me Court actually enforced that rul8ee
Brown I, 698 N.E.2d 1132, 1145 (Ind. 1998.) What Peigiodisputes is whether she complied
with the rule. Petitioner contends that she deedoy referencing the ineffective assistance of
counsel in three parts of her briand alternatively, she arguesitieven if she failed to comply,
the Court should find that she made a reasonable &ffdo so and should consider her substantial
compliance with the rule. (ECRo. 111, at PagelD 7839-41.) Tl@surt cannot agree. Itis

apparent to the Court that Petitioner meretssed in” a single sesmice regarding appellate
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counsel ineffectiveness at thenclusion of three sections loér brief addressing a separate,
freestanding claim of instructional error. Petitioner made no attempt to cite any authority or
provide even minimal argumewith respect to heoroad, conclusory statements regarding
counsel’s performance. Petitioner’s referencappellate counsel failed to even, at a bare
minimum, referenc&trickland. Moreover, Petitioner failed tdfer any argument with respect to
deficient performance or prejudice. Furthereyan analysis of cases enforcing the state
appellate rule at issue shows that Petitioner'sisffiell short of the requirements of the rule.
See, e.g., Ben-Yisrayl v. Staf&3 N.E.2d 649 (Ind. 2001) (appédaeview of petitioner’'s
post-conviction constitutional claims waived because petitioner did not present specific
arguments)Dickens v. Stateé/54 N.E.2d 1, 5 (Ind. 2001) (Sixth Amendment Confrontation
Clause claim waived for farig to develop the argumen#tlen v. State749 N.E.2d 1158, 1175
(Ind. 2001) (“defendant waived ineffective asamte of counsel claim on appeal by failing to
present a cogent claim and making “onlyassing reference to brain dysfunction®ynlop v.
State 724 N.E.2d 592 (Ind. 2000) (failure to citelaarity supporting constitutional claim forfeits
the claim on appealReyburn v. Statg37 N.E.2d 1169, 1173 (Ind. 2000) (“bald assertion without
any case citations or argument” not “cogent argument”).

Finally, the Court is not preped to find that Petitioner met even a lesser standard of
substantial compliance with thegent reasoning requiremieof former Appellée Rule 8.3(A)(7).
In Part D of her ninth ground for relief in thésmbeas proceedings, Petiter challenges counsel’s
failure to raise only the instetions concerning theetermination andansideration of the
mitigating circumstances. In the section of her state appellate brief addressing this same

freestanding instructional issue, Petitioner failethtdude even the bare, conclusory reference to
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her appellate counsel’s assistatitat the state court deemed ifiguent to comply with Rule
8.3(A)(7). A freestanding claim of instructioreator is legally distinct from a claim of

ineffective assistance of appellateinsel for failing to raise the instructional issue. As this Court
has already emphasized, a petitioth@es not fairly present a claim if she presents an issue to the
state courts under one legal theory or set of facts, and then piibseistsue to the federal courts
under a different legal theory set of facts. Therefore, evédrPetitioner had included a
conclusory reference to counselssstance as part of that partenutlaim of instuctional error,

she would not have necessapresented the factuahd legal basi®f her ineffective assistance of
appellate counsel claimSee, e.gWhite v. Mitchell431 F.3d 517, 526 (6th CR005) (petitioner

did not fairly pesent freestandingatsonclaim that had been presented to the state courts only as
a claim of ineffective assistance of appellate counsel for failing toBais®nclaim because

“while these two claims are related due to the flaat the ineffective asgance claim is based on
the failure to raise Batsonchallenge, the two claims are analytically distinct”).

The United States Court of Appeals for the&eh Circuit has determined that the state
procedural rule at issue is an adequate adéejgendent state ground suféict to foreclose federal
habeas review of an alledjeonstitutionakrror. InChandler v. DuckworthiNo. 88-3083, 1990
WL 169602 (7th Cir. 1990), the petitioner attempiedhallenge seven jury instructions before
the Indiana Supreme Court. That court held thatchallenges were waived because petitioner
failed to comply with Indiana Appellate Rule88A)(7). The Seventh Circuit deemed the jury
instruction claim barred by procedural default, gcthat “[w]hen a stateourt relies explicitly
upon a state procedural default rineleclining to review a federglestion, a federal court sitting

in habeas corpus jurisdiction must accept tleermination as an ‘adequate and independent’
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state ground for decwn of the issue.” Id. at *2 (citing Williams v. Chrans894 F.2d 928, 934
(7th Cir. 1990)Harris v. Reed489 U.S. 255 (1989)¥ee also Badelle v. Corred52 F.3d 648,
664 (7th Cir. 2006) (enforcing procedural defawlere Indiana state court determined petitioner’s
arguments were waived for failing “to provide theudt with any pertinent citations to the record
or case law support’Manges v. SuperintendemMo. 3:11-cv-085, 2013 WL 5966438, *3 (N.D.
Ind. Nov. 3, 2013) (finding Indiana Appellate Rdl&(A)(8)(a), which reodified the “cogent
reasoning” requirement of former Rule 8.3(7)(#) be an adequat@d independent state law
ground to foreclose federal habeagiew even if is “discretioary” or “frequently ignored”
because it is still “solidly establishedNtitchell v. Superintendent, Indiana State Prishio.
3:08-cv-359, 2010 WL 2710587, *4 (N.D. Ind. July2010) (habeas petitioner procedurally
defaulted claim where Indiana stataurt refused to consider itdause it was not supported “with
cogent reasoning” and that requirement was “adequate and independent” state §abudie); v.
Superintendent, Indiana State Prisdio. 3:08-cv-328, 2009 WL 2060114, *3 (N.D. Ind. July 9,
2009) (same).

In sum, the Court has determined that therestate procedural rule at issue, that Petitioner
failed to comply with that rule, that the Statdmdiana actually enforcetthe rule, and the rule is
an adequate and independent state ground surfito prevent this Court from considering
Petitioner’s claim. Petitioner does not attempt guarcause and prejudiceexcuse this default.
Accordingly, the CourGRANTS Respondent’s motion to dismiss Part D of Petitioner’s ninth
ground for relief because that claim is procedurally defaulted.

D. Eleventh Ground for Relief The instructions giveto Brown’s jury were
fundamentally erroneous and undamed the reliability of Brown’s
sentence of death, in violation tdie Eighth Amendment to the United
States Constitution.
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In her eleventh ground for relief, Petitioneepents a freestanding claim of instructional
error, alleging the final instructns at the guilt and penalty phases of her trial precluded the jury
from considering mercy, informed the jury afelevant sentencing cadsrations, failed to
clearly explain that the jury’s finding on theigbence of an aggravating circumstance must be
unanimous, and failed to inform the jury that umaity was not required to find the existence of a
mitigating circumstance. (Am. Pet., ECF No. 88 at PagelD 258-65.) Respondent argues that
Petitioner procedurally defautte¢his claim. According tRespondent, the claim is waived
because it is a record-based claim that should beee raised on direappeal, noting that the
Indiana state courts enforced the waiver afases to consider thaaim in post-conviction
proceedings. (ECF No. 108, at PagelD 7798.)sp@edent directs the Court’s attention to the
Indiana Supreme Court’s opinion affirmitige decision of the post-conviction court:

Brown also challenges these and an additional instruction as erroneous. Claims of

trial court error in instructing the jury natised on direct agal are not available

for post-conviction review unless the failure to raise them was the result of

ineffective assistance obuansel or, perhaps, unless they constituted fundamental

error. Although Brown refers to thesestructions as “fundamentally erroneous”

in the caption to the relevant sectionhadr brief, the narrative portion of that

section makes no effort to demonstraiedamental error. We find such claims,

even if available under the fundamental edactrine, waived for failure to comply

with Ind. Appellate Rule 8.3(A)(7).

Brown Il, 698 N.E.2d 1132, 1145 n.16.

Petitioner argues that her claim of nustional error was j@perly raised and
supported in post-conviction. rBt, Petitioner argues thatktineffective assistance of
appellate counsel prevented fimm raising the claim on mict appeal. Specifically,

Petitioner directs the Court’s attention ta pest-conviction appellate brief setting forth

the jury instruction claim, and notes thadltj three separate ocoass, Brown argued that
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the failure of appellate counsel to pursue these issues on appeal constituted ineffective
assistance of appellate counsel.” (ECF No. 111, at PagelD 7844.) Second, Petitioner
argues that she complied with former Indi&ppellate Rule 8.3(A)(7), because she “also
referred to this error as ‘fundamentally ereous’ and supported that assertion with facts
and citations to nine different holdinfyfem the United States Supreme Court that
addressed jury instetions and the need for reliability in capital trials.Td.)

Alternatively, Petitioner argues that even istlRourt agrees that she violated a state
procedural rule, the Court should still coresither claim, because she “effectively and
substantially complied with ¢hstate rule, or made a reaable and good faith effort to
comply with the rule.” Id. at PagelD 7844-45.)

This Court must determine whethetiBener has procedurally defaulted her
claims of instructional error.When a state court denieprsoner relief on a question of
federal law and bases its deoision a state procedural grouhdt is independent of the
federal question, the claim is procedurally defaultétbleman v. ThompspB01 U.S.

722 (1991)Harris v. Reed489 U.S. 255, 263 (1989) (finding procedural default when the
“last state court rendieig judgment in the case ‘cleadynd expressly’ states that its
judgment rests on a state procedural barff).this case, the Indha Supreme Court was
the last court to consider Petitioner'aioh of erroneous jury instructions, and it
determined that her claim was waived for fajlio raise it on direct appeal. The Court
finds the ruling of the Indiana Supreme Cduorbe a clear expssion of waiver and a
refusal to consider the merits of a record-badaith that should have been raised on direct

appeal. Petitioner does not argue otherwisgstead, Petitioner argues that the Indiana
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Supreme Court erred in finding waiver, becasise argued that the ineffective assistance
of appellate counsel preved her from raising theailm on direct appeal, and
alternatively, she set forth sufficiemfegations of fundamental error.

With respect to Petitioner’s assertioatthe ineffective asstance of appellate
counsel prevented her from raising her indtamal error claim on direct appeal, the Court
notes that the Indiana Supreme Court determined that she waived that argument, because it
was “conclusory in nature and not supported by any argument or authority as to deficient
performance.” Brown Il, 698 N.E.2d 1132, 1145 (1998). This Court addressed that
specific claim of ineffective assistance of coeina the previousextion of this Opinion
and Order and determined thaivéis procedurally defaulted.

Next, Petitioner argues thidie Indiana Supreme Court eriiecconcluding that she failed
to satisfy Indiana Appellate Ru8.3(A)(7) with respect to hargument concerning fundamental
error. Indiana’s “fundamental error” reviewas exception to the state’s rules of waiver, and a
means by which an individual may “resuate” an otherwise defaulted clainSeelee v. Davis
328 F.3d 896, 900 n.6 (7th Cir. 2003) (“An argumertriaf court error thahas been waived can
be resuscitated on appeal if the emas fundamental under Indiana law.”). Wfllis v. Aiken 8
F.3d 556, 566 (7th Cir. 1993), the United St&tesirt of Appeals for the Seventh Circuit
conducted a lengthy examinationtbé caselaw dealing with Indiais fundamental error doctrine
as it relates to federal procedural default. e Beventh Circuit concludeiat, unlike some states,
“Indiana does not equate federal constitutionalresith fundamental error. Like New Mexico,
Indiana mandates review on the merits of fundaaieights claims only wén the denial of the

right ‘gives rise to a quasn of fundamental error aefined by state law.” Willis, 8 F.3d at 567.
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The Seventh Circuit concluded that “the deteation of the Indiana appellate court, that no
fundamental error resulted fratime instruction, rests on and@pendent and adequate state
ground.” Id.

In this case, the Indiana Supreme Gal@termined that Petitioner failed to
sufficiently state her argumentstivrespect to fundamental erro In essence, that court
enforced a double default by concludingtfitgat Petitioner waived her claim by not
raising it on direct appeal, and then also cadicilg that Petitioner waived potential review
under any of the exceptions to the waiver rule by not properly supporting her arguments
pursuant to the state rules of appellate pilaoe.  Petitioner has presented this Court with
no persuasive argument that the state coretiance on its own procedural defaults is
misplaced.

The United States Court of Appeals for 8eventh Circuit has recognized Indiana’s
waiver doctrine as an adequated independent state law gral to preclude federal habeas
review. Seee.g, Wrinkles v. Bussb37 F.3d 804, 812 (7th Cir. 200@nding Indiana’s waiver
doctrine to be “adequate and independené giadund for rejecting Wrinkles’ constitutional
claims” because “Indiana couttave long recognized, and t&inkles llcourt reaffirmed, that
‘[c]laims that are available, buibt presented, on direct appaat waived for post-conviction
review unless the claimeztror is fundamental)l.ee v. Davis328 F.3d 896, 900 (7th Cir. 2003)
(finding Indiana’s waiver doctrinsufficient to preclude federal beas review of prosecutorial
misconduct claim not raised on direct appedbee als@nderson v. BusiNo. 3:05-cv-545, 2007
WL 325347 (N.D. Ind. 2007) (finding that in Indiarfpy]aiver is an adguate and independent

state law procedural ground” to prevent federal habeas review when “the last state court rendering
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judgment in the case ‘cldgrand expressly’ statdbat its judgment reston the state procedural
bar”). Furthermore, as this Court discussed éngitrevious section of this Opinion and Order, the
Seventh Circuit has also determined that RuBé29(7) is an adequatend independent state law
ground to preclude federal habeage® of a constitutional claim.Chandler v. Duckworthil990
WL 169602 at *2.

A procedural default can be overcome if a petitioner can show cause and prejudice
sufficient to excuse the default. It is welkted that a claim of ieffective assistance of
appellate counsel can constitute cause for thegalural default of another claim, so long
as the ineffective assistance claim has lpgesented to the state courts and is not
procedurally defaulted.Edwards v. Carpente629 U.S. 446, 453 (200(holding that an
ineffective assistance of counsel claim ofteas cause for the deffof a substantive
federal claim must first be properpresented to the state court®e also Lee v. Dayv328
F.3d 896, 901 (7th Cir. 2003) (citifgdwardg. Here, this Court Isalready concluded in
the previous section of this Opinion and Order that Petitioner’s claim of ineffective
assistance of appellate counsel for failinghallenge the jury inaictions on appeal is
itself procedurally defaultednd accordingly, that claim cannatt as cause to excuse the
procedural default of Petitioner’s freestandat@m of instructional error set forth in her
eleventh ground for relief. Accordingly, the CoGRANT S Respondent’s motion to
dismiss and hereldyl SM | SSES Petitioner’s eleventh grouridr relief as procedurally
defaulted.

V. Conclusion

For the foregoing reasons, the C@BRANTSIN PART andDENIESIN PART
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Respondent’s motion to dismiss procedurally ditéal claims (ECF No. 107.) Specifically, the
Court herebyGRANTS Respondent’s motion to dismiss addSM | SSES Petitioner’s fourth
ground for relief, Part D of Petitioner’s ninth grouiod relief, and her eleventh ground for relief
as procedurally defaulted. The CoDENIES Respondent’s motion togsiniss as to Petitioner’s
eighth ground for relief and finds that claim togoeperly before the Court for a consideration on
the merits. Finally, the Court notdat Petitioner has voluntariyI THDRAWN her twelfth

ground for relief. (Response, ECF. No. 111, at 37.)

IT ISSO ORDERED.

s/Algenon L. Marbley
ALGENON L. MARBLEY
United States District Judge

Date: March 30, 2015
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