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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DEBRA DENISE BROWN,
Petitioner,
Case No. 1:99¢cv549
V. JUDGE MARBLEY
Magistrate Judge Preston Deavers
SHIRLEY ROGERS, €t al.

Respondents.

OPINION AND ORDER

Petitioner, a prisoner sentenced to deathtHey State of Indiandut incarcerated and
serving a life sentence in the State of Ohio,pewding before this Court a habeas corpus action
pursuant to 28 U.S.C. § 2254. This maiteibefore the Court upon Petitioner's unopposed
motion for leave to file a Second Amended Petition, (ECF No. 135), and Petitioner's motion to
stay these proceedings in order to return to staiet to exhaust a claim tritellectual Disability
pursuant téAtkinsv. Virginia, 536 U.S. 304 (2002), athll v. Florida, 134 S.Ct. 1986 (2014), as
well as a claim challenging the constitutionality of her death sentence pursdangtte. Florida,

136 S.Ct. 616 (2016). (ECF No. 136.) Also lvefthe Court are Respondent’s response in
opposition to Petitioner’'s motion to stay, (ECF N87), and Petitioner’s reply, (ECF No. 138.)
l. Relevant Procedural History

This Court set forth the procedural histofythis case in its M&h 30, 2015, Opinion and
Order addressing procedural default afmtivet recount that history herein. Ofinion and Order,

ECF No. 113.) For purposes oktmstant motion, it is tevant to note that the death sentence

that is the subject of these habeas proocgsdivas imposed on June 23, 1986, in Lake County,

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/1:1999cv00549/25622/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/1:1999cv00549/25622/141/
https://dockets.justia.com/

Indiana. Petitioner and her cefdndant, Alton Coleman, werervicted and seahced to death
in separate proceedings for murdering a seven-year old girl and attempting to murder a nine-year
old girl after sexually assaulting heiSee Sate v. Brown, 577 N.E.2d 221, 224-25 (1991).

On December 11, 1998, Petitioner initiatiee instant proceedings by filing a notice of
intent to file a habeas corpus petition, a motion to prooefmima paupris, and a motion for the
appointment of counsel. (Doc. # 1, 2.) T@Gwurt appointed AttorneyKen Murray and Dennis
McNamara to represent Petitioner. (Doc. # 10n March 16, 1999, this Court issued an Order
denying Respondent’s motion to transfer this casleedorthern District of Indiana. (Doc. # 12.)

On July 16, 1999, Petitioner filed her Petition Writ of Habeas Corpus. (Doc. # 14.)
On July 7, 2002, the Court grant@dtitioner’s motion to hold theroceedings in abeyance while
she pursued, pursuant to the Freedom of Infaomact (FOIA), documents and other evidence
in the possession of the FBI that Petitionguad contained exculpgal or other favorable
evidence bearing upon this case. (Doc. # 300 September 24, 2012, the Court appointed
Attorney Carol Wright of the Federal Defender fiee Southern District of Ohio to serve as
substitute counsel for Attorney McNamara. CEENo. 74.) On June 7, 2013, the Court granted
Respondent’s unopposed motion to lift the sitbthese proceedings, and on April 9, 2014,
Petitioner filed an Amended Petition for Writ of b&as Corpus setting forth thirteen grounds for
relief. On March 30, 2015, the Court issuedginion and Order dismissing Petitioner’s fourth
and eleventh grounds for relief, as well as padf her ninth ground forelief, on the basis of
procedural default, and also finding thatifR&ter voluntarily withdrew her twelfth ground for
relief. (Opinion and Order, ECF No. 113.) Petitioner filed a motion to supplement the record,
which this Court granted on March 14, 2016. (BGK 130.) This matter is now before the
Court on Petitioner’s motion foeave to file a Second Amended Petition, (ECF No. 135), and her
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motion for stay and abeyance so that she may ré&dwstate court to exhiat two new claims for
relief. (ECF No. 136.)
Il. Unopposed Motion for Leave to File a Second Amended Petition

On August 11, 2016, Petitioner filed a motionl&ave to file a Second Amended Petition,
along with her proposed fourteenth and fifteegrtbunds for relief. (ECF Nos. 135 and 135-1.)
In her proposed fourteenth ground for relieétitioner alleges that pursuantinsv. Virginia,

536 U.S. 304 (2002), she is categorically ineligiblethe death penalty because she suffers from
Intellectual Disability (“ID”). (ECF No. 135-1, at PAGEID # 17036.;n her proposed fifteenth
ground for relief, Petitioner seeks to challengeciastitutionality of her Indiana death sentence

in light of Hurst v. Florida, 136 S.Ct. 616 (2016). According to Petitioner,uest decision

“clarifies the role of the jury in sentencingparson to death and illumates the constitutional

problems with Indiana’s past statue.” (ENB. 135-1, at PAGEID # 1A9®.) Petitioner argues

that “Hurst nullified Florida’s capital sentencing schebexause it gave the final decision to the

trial judge, not the jury” and that “[d]ue to dlarities between Florida’s capital sentencing laws

and Indiana’s laws at the time of her trial,” her death sentence was imposed in an unconstitutional
manner. Id.)

Citing Rule 15(a)(2) of the Fedsd Rules of Civil Procedur@etitioner argues that a party
may amend its pleading with tie@posing party’s written conseott by leave of court, which
should be freely given “when justice so ragsi” (ECF No. 135, at PAGEID # 17029.)
Petitioner asserts that Responddémés not oppose the proposedeandments to her petition, and
this Court finds that Respondémds not filed any objection.

An application for habeas corpus relief “nag amended or supplemented as provided in
the rules of procedurgaplicable to civil actions.” 28 \$.C. § 2242. Rule 15 of the Federal
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Rules of Civil Procedure governs amendtsgand provides in relevant part:
(&) Amendments Before Trial.

*k%k

(2) Other Amendments. In all other cases, afpa may amend its pleading only
with the opposing party’s witen consent or the courtieave. The court should
freely give leave when justice so requires.

*k%k
(c) Relation Back of Amendments.

(1) When an Amendment Relates Back. An amendment to a pleading relates
back to the date of ¢horiginal pleading when:

*k%

(B) the amendment asserts a claim ofedse that arose out of the conduct,
transaction, or ocetence set out—ort@mpted to be satut—in the original
pleading.

Fed. R. Civ. P. 15.

Petitioner relies on Fed. R.\CiP. 15(a)(2) as authority to file her Second Amended
Petition, insofar as Respondent does not oppoisgoRer’'s motion requesting leave to amend.
In habeas corpus, however, it is Fed. R. Cid3¢c) that traditionally provides such authority.
That is because the habeas corpus statute ea@osne-year statute of limitations, 28 U.S.C. §
2244(d), and application of Rule £¥6 relation-back dddne ensures that newly amended claims
do not run afoul of that limitations period. Howee, the AEDPA's statute of limitations “is not
‘jurisdictional,” hence courts are uaxdno obligation to raise the time tza| sponte.” Day v.
McDonough, 547 U.S. 198, 205 (2006). Instead, it iméiimmative defense pursuant to Rule 8(c)

of the Federal Rules of Civil Procedure tbah be waived if not raised by Respondefee, e.g.,

United Satesv. Bennett, Nos. 3:10cr84, 3:12cv524, 2013 VBIL0345, at *1-2 (W.D.N.C. Jan. 25,



2013) (“By the government not raising the periotiraftation in bar and affirmatively waiving the
period of limitation as to this claim, therenis need to conduct a rétanship-back inquiry under
Rule 15 andVayle, and the court may move forward and édesthe merits of the claim raised.”)
(citing United States v. Smith, 2007 WL 1217772, at *1 (M.D.Pa. April 24, 2007) (“The one-year
period of limitation for filing a8 2255 motion is not jurisdictioha..”)). Here, Respondent has
not raised the statute of limitations as a dedens advanced any arguments regarding whether
Petitioner’'s new claims relate back to the clagaesforth in her Amended Petition. As such, the
Court finds that Respondent has waived any gtattilimitations defense, and this Court is not
obligated to consider the issaga sponte. Day, 547 U.S. at 210 (“If, as this Court has held,
district judges have no obligationaet as counsel or paralegapto se litigants, then, by the same
token, they surely have no obligation to assisiraeys representing the State.”) (internal citations
omitted). Accordingly, the Court here®RANTS Petitioner’s motion for leave to file a Second
Amended Petition, (ECF No. 135), pursuant td.Fe. Civ. P. 15(a)(2), on the basis that
Respondent does not object and justice so requires. The@B&ECT S the Clerk to detach the
proposed Second Amended Reti (ECF No. 135-1) anHILE it on the docket.
Il. Motion to Stay and Hold the Proceedings in Abeyance

Petitioner moves this Court to hold the proceedings in abeyance so that she may return to
the Indiana state courts to present what sheacierizes as two neand unexhausted claims.
First, Petitioner alleges thateskuffers from Intellectual Disability (“ID”), and is therefore
ineligible for the death penalty pursuaniinsv. Virginia, 536 U.S. 304 (2002), arkdhall v.
Florida, 134 S.Ct. 1986 (2014). ftener argues that iRlall v. Florida, the United States
Supreme Court revisited its decisionAtkins, and “transformed the juprudential landscape for
analyzing and developing the necegdactual evidence in support of atkins claim.” (ECF
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No. 136, at PAGEID # 17122.) In support of hexrircl, Petitioner offers two recently developed
expert opinions on her intellectual functioning — the Declaration of Marc. J. Tasse, Ph.D., an expert
on Intellectual Disability and appropriate 1D ass®ent procedures, anetbeclaration of Julian
Davies, M.D., an expert on Fetal Alcohol Spent Disorder. (ECF No. 136, Ex. 1-2.)

Secondly, Petitioner seeks to challenge thetdatisnality of her Indiana death sentence
in light of Hurst v. Florida, 136 S.Ct. 616 (2016), arguing that death sentence was imposed in
an unconstitutional manner because the law in effiettte time of her trial “did not require juror
unanimity in its findings, did not provide sufficieguidance to the jury on the weighing process,
and did not establish the beyond reasonable doubdebwf proof.” (ECF No. 136, at PAGEID #
17148.)

Respondent opposes Petitioner’'s motion fay sind abeyance, arguing that Petitioner
does not meet the requirements for a stay as set fdrhinas v. Weber, 544 U.S. 269 (2005).
With respect to Petitioner’s claim that she islietgually disabled and itherefore ineligible for
the death penalty, Respondent argues that Petitioner canndiseggabd cause for not
exhausting this claim previously, and furthermarannot show that she has not engaged in
dilatory tactics. (ECF No. 137, at PAGE#D17220, 17222.) Specifically, Respondent notes
that “[o]ne of the experts at Petitioner’s trial in 1986, testifleat Petitioner suffered from
borderline retardation, and she was giveritiple 1Q tests before her trial.” I1d., at PAGEID #
17220.) As such, Respondent asserts that “Petitiockaiis was available to her to be raised at
trial onward. But even if the yeatkins was decided is used agthtarting point, this case was
already stayed from 2002 until 2013, and Petitiorever attempted in those eleven years to
exhaust this claim in state court.”ld() With respect to Ritioner’s argument thatlall v.
Florida, changed the landscape for evaluating\tamns claim, Respondent counters that while
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Hall may “help” Petitioner’s claintiall does not establish a “new ctdithat could not have been
raised previously, and notes thBetitioner cites no ahbrity that stands for the proposition that
waiting for more favorable precedent estabksfeod cause for not presenting your claim to the
state court sooner.” Id. at PAGEID # 17221.) As to Petitioner’s new claim urtderst v.
Florida, 136 S.Ct. 616 (2016), Respondent argues that it is plainly meritlesRinntkesy because
Hurst does not apply retroactively. QE No. 137, at PAGEID # 17221-17222.)

It is well settled that a s&prisoner must exhaust availabtate court remedies before she
can secure federal habeas corpus revi€&eleman v. Thompson, 501 U.S. 722, 731 (1991);
Picard v. Conner, 404 U.S. 270, 275 (1971). A petitionetisies the exhaustion requirement
when she raises a claim in a manner that affords the state courts a fair opportunity to address the
federal constitutional issueSee, e.g., Castille v. Peoples, 489 U.S. 346, 351 (198%Fjcard, 404
U.S. at 275-76. A petitioner must present the/ \wdaim to the state courts setting forth
essentially the same facts, evidereed legal basis that she seekprigsent to the federal court.
See Gray v. Netherland, 518 U.S. 152, 162-63 (199®icard, 404 U.S. at 275-7@cMeans v.
Brigano, 228 F.3d 674, 681 (6th Cir. 200@®yst v. Zent, 17 F.3d 155, 160 (6th Cir. 1994).

If a petitioner fails to fairly present a claand a state court remedysidll available for her
to do so, then that claim is unexhausted angétigion would normally be subject to dismissal
without prejudice for nonexhaustion. 28 U.S.@2%4(b), (c). When a district court is faced
with a mixed petition containing both exhausted unexhausted claims, the court has discretion
to stay the petition and hold the proceedingatiayance to allow the petitioner to present the
unexhausted claim to the state courihinesv. Weber, 554 U.S. 269, 275-76 (2005). In so
holding, the Supreme Court emphasized that sidyadeyance should only bélized in certain

circumstances:



Because granting a stay effectively exausepetitioner’s failure to present his

claims first to the state courts, staydaabeyance is only appropriate when the

district court determines there was goodsesior the petitioner’'failure to exhaust

his claims first in state court. Moreay@ven if a petitioner had good cause for

that failure, the district court would abuse its discretion if it were to grant him a stay

when his unexhausted claims are plainly meritless.
Rhines, 554 U.S. at 277. Thus, the question beforeGoisrt is twofold. Hist, the Court must
determine whether Petitioner failed to exhaust re@md in state court and if so, whether there was
good cause for that failure. If the Court firtlat good cause exists, the Court must then
determine whether Petitioner’'s unexhausted claims are plainly meritless. In making that
determination, the Court conductsty a facial examination of thenexhausted claim” in order to
determine “whether the proposed new claim isa&ielly meritless that presenting it to the state
courts will be a waste of time."Bailey v. Lafler, No. 1:09-cv-460, 2010 WL 4286352, *5 (W.D.
Mich. Sept. 29, 2010). It is with these standand®ind that the Court will decide Petitioner’s
motion to stay.

A. Petitioner’sAtkins claim

Petitioner seeks to return to the Indiana statets in order to argue, for the first time, that
she is categorically ineligibler the death penalty pursuantAtkinsv. Virginia, 536 U.S. 304
(2002), andHall v. Florida, 134 S.Ct. 1986 (2014), because she ssiffem Intellectual Disability
(“ID”). In Atkins, the United States Supreme Coudagnized that the execution of the
intellectually disabled contravenes the EigAthendment’s prohibition against cruel and unusual
punishment. In so holding, the Supreme Condogsed the clinical definitions promulgated by
the American Association on Intellectual ddevelopment Disabilities, then known as the

American Association on Mental Retardaij and the American Psychiatric Association,

Diagnostic and Statistical Manuzt Mental Disorders, which defined an individual as



intellectually disabled if he ®he demonstrates all three of the following: (1) significantly
subaverage intellectual functioning; (2) significemitations in two or more adaptive skills, such
as communication, self-care, and self-dir@ctiand (3) onset before the age of 1&kins, 536
U.S. at 318. Although the Court endorsed this dedinjtit ultimately left tahe individual states
the tasks of not only establishitite standard for finding that angen is intellectually disabled,
but also fashioning procedures for pursuing Atkihs’ claim in the state courtsld. at 317.

On May 27, 2014, the United States Sarpe Court issued its decisionHiall v. Florida,
134 S.Ct. 1986 (2014). Hall, the petitioner challenged Floridause of a fixed-1Q score cutoff
that foreclosed further analysisiotellectual disability if a catally charged defendant’s 1Q score
was greater than 701d. at 1996. The Florida Supreme Cchatd affirmed a lower court ruling
that Hall was not intellectually stabled, based on his 1Q scooé®ver 70, without conducting any
further analysis. The Supreme Court noted theHlbrida law at issue was in conflict with the
majority of states that had rejected strictd€@re thresholds in favor of considering a score’s
“SEM,” or “standard error of measurementlt. The Court also noted that Florida’s approach
disregarded the consensus in the medical fieldi@atores should bead as a range quantified
by the standard error of measuremant] not as a single fixed numbekd. at 2000. The Court
held that it is unconstitutional to foreclose “all hat exploration of intelldoal disability” simply
because a capitally charged defendant is deenfed/eoan IQ score above the threshold of 70, and
held that Florida’s cutoff rule created an “unaccegtaisk that persons with intellectual disability
will be executed,” in violation of the Eighth Amendmenid. at 1990. In so finding, the Court
cautioned that “[b]y failing to take into account the standard error of measurement, Florida’s law
not only contradicts the test’'s owlesign but also bars an essdnigt of a sentencing court’s
inquiry into adaptive functioning.”ld. at 2001. See also Brumfield v. Cain, 135 S.Ct. 2269
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(2015) (finding that a Louisiana state court’s determinationthigapetitioner’'s 1Q score of 75
demonstrated that he could not possess subgweantelligence redicted an unreasonable
determination of the facts).

In her motion to stay, Petitioner sets fowthat she contendse “three important
clarifications” thatHall made to thétkins decision concerning the assessment of claims of
intellectual disability. (ECHNo. 136, at PAGEID # 17123.) 16t, in addressing 1Q score
thresholds, the Court “noted that intelligencegesiffer from ‘inherent iprecision’ and that 1Q
scores ‘cannot be readasingle fixed number.”1¢.) (quotingHall, 134 S.Ct. at 1995). Second,
Petitioner argues thaHall recognizes that intellectual disabilitg a condition, not a number . . .
It is not sound to view a singledir as dispositive of a conjunativand interrelated assessment.”
(1d.) (quotingHall, 134 S.Ct. at 2001). Rally, Petitioner argues:

Third, and perhaps most significantiyall indicates that greater deference is to be

afforded to the definitions, standards apahions of the scierfic community than

some states had done sindtkins. As a resultHall severely curtails, if not

overrules, the note iAtkins that left it to the statds develop their own rules See

Hall, 134 S.Ct. at 2001-02 (Adit J., dissenting) (“Iitking], the Court held that

the Eighth Amendment prohibits aeath sentence for defendants who are

intellectually disabled but does not muate the use of a single method for

identifying such defendants. Today, @eurt overrules the latter holding based
largely on the positions adopted byvate professional organizations.”).
(ECF No. 136, at PAGEID # 17123.)

Respondent contends thtitioner has not estisghed “good cause” und&hines for her
failure to present hektkins claim to the state courts pieusly. Respondent argues tiAdkins
was decided in 2002, and Petitiohas not explained why she did rmdtempt to exhaust her claim
of intellectual disability whethe decision was first issuedECF No. 137, at PAGEID # 17221.)
In her reply, Petitioner argues that “aioh for relief from the death penalty undgkins, is a

different kind of claim than normal claims folied in appeal or postonviction proceedings,”
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because Atkins announced a categoricaatits exception to the death penalty, holding that a
person suffering from intellectual dlséty could not, consistent witthe protectionsf the Eighth
Amendment, be executed.” (ECF No. 138, at PAGEID # 17226.) Petitiote=y that “[n]either
the holding inAtkins nor the Indiana rulesnd procedures governimgkins claims have

established a statute of limitations for raisinglsa claim based on a petitioner’s status as an
intellectually disabled indidual.” (ECF No. 136, at PAGEID # 17134.) According to
Petitioner, “a categorical statakim for relief from the death palty can be raised at any time”
and Respondent has “pointednim provision in the statutes, raleor applicable case law

indicating that there is any limitation placed on when a death sentenced individual can raise a
claim based on her status as suffering from IDLY. &t 17227.)

Furthermore, Petitioner argues that ptmthe Supreme Court’'s 2014 decisionHial v.
Florida, she had reason to believe the Indiana statescaauld refuse to grant her a hearing on an
Atkins claim if she had attempted to raise it, basalély on her 1Q scores. Petitioner explains:

Brown had four 1Q scores that gave pai@rcause for concern because they were

over 70. While Indiana’s definition of tellectual Disability does not include a

strict cut-off score like Florida’s, Brown still risked a negative ruling because she

had four out of five historical 1Q scoreser 70. Additionally, she risked a court

decision precluding considdian of any evidence relaij to the second and third

criteria for ID based on IQ scores alone. Uid#ll made it clear that ID

assessment requires a comprehensive and concurrent assessment of all three criteria

(IQ, adaptive behavior, and age of onsketinging her claim to the Indiana courts

prematurely carried significant risk$ losing her claim forever.

(ECF No. 136, at PAGEID # 17137.) Finally tiener notes that she “did not have a
measurement of her current level of intellectual functioning until the results of Dr. Stinson’s
testing on November 1, 2014, which showed that Brbas an adjusted full scale 1Q of 67.7d.J
Petitioner contends that in pEmse to that information, coungegan a “detailed investigation

into possible informants with personal knowledy Brown during her developmental years and
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began interviewing those individls to identify those who may lag@propriate witnesses to be
interviewed by an adaptive behavior expertfd.)( The information that was gathered was
provided to Drs. Tasse and Daviasd helped form the basis for their opinions, which have been
provided in support of the Second Amended Pet#iath the motion to stay. Petitioner asserts
that “[bJoth experts have reviewed the relevaabrds from the previous state court proceedings,
as well as the newly discoveredidence resultm from subsequent investigations conducted by
Brown’s habeas counsel,” and “[b]oth have offeppthions that are consistewith the diagnosis

of ID.” (ld. at PAGEID # 17124.)

Petitioner attaches the Declaration of Dr.rif@asse, PhD, who is a licensed psychologist
in North Carolina, a Professor in the Departnar®sychology and Psychiatry at The Ohio State
University, and the Director of the Ohio Stdfiniversity Nisonger Geer, a federally-funded
University Center for Excellence in DevelopnaDisabilities. (ECHNo. 136-1, at PAGEID #
17159, 111-2.) Dr. Tasse states that he has wevkbdndividuals withintellectual disabilities
for more than 25 years.Id( at 3.) With respect to tliiest criterion for a diagnosis of
intellectual disability, Dr. Tasse notes that “NBsown’s intellectual finctioning was assessed six
times on individually administered comprehensitandardized tests of intelligence between 1975
and 2014,” and her “case files incucecords of a first administrati of a standardized test of
intelligence when she was only 12 years oldld. & PAGEID # 17179, 157.) Dr. Tasse opines:

Based on a thorough review of all avhlk information regarding Ms. Brown’s

intellectual functioning and test resutibtained between the ages of 12-51 years

old, Ms. Brown'’s intellectual functioning onsistently significantly subaverage.

Her FSIQ scores have ranged from /&L- Considering all sources of

measurement error, all of Ms. Bros FSIQ scores obtained on all six

administrations of individual intelligee tests place hertallectual functioning
significantly subaverage.é@., FSIQ = 70-75 or less).

This conclusion is based on all available information which indicates that Ms.
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Brown'’s intellectual functionings currently subaverage and was prior to the age of
18 years.

(Id. at PAGEID # 17184, |175-76.) Petitioner arguas . Tasse’s conclusion establishes “a
prima facie case that she can meet the threshold standard discu$akdanthe first criterion for
an ID diagnosis.” (ECF No. 136, at PAGEID # 17126.)

With respect to the requirement that Petigr suffer adaptive behawideficits, Petitioner
argues that the Declaration of.Oasse “sufficiently establishagrima facie case that Brown has
deficits in adaptive behaviordhare consistent with a gjaosis of Intellectual Disability,
requiring a remand to present this evidence to the Indiana state courts in the first instance.” (ECF
No. 136, at PAGEID # 17128.) Dr. Tasse st#tta@s he reviewed previous psychological
evaluations, school records, arfticavits and declarations ofdividuals who knew Petitioner as
a child. (ECF No. 136-1, at PAGEID # 17184, {77 he information reviewed by Dr. Tasse
suggests that Petitioner was avgllearner who always had difilty in school, was unable to
manage money including knowing correct champen she made purchases, she had no work
history, never lived independently or managezighyment of household bills, and was unable to
understand and manage her menses until she was 16 yearsdldt PAGEID # 17187-17186, 1
180-87.) Dr. Tasse opines that most of tliermation he reviewed concerning her adaptive
behavior was obtained by her counsel, antabailgh the information indicates the presence of
deficits in adaptive behavior, including contuegd, social and practical skills, “[a]dditional
investigation, by a professional tnaid and experienced in the ass®vent of adaptive behavior for
the purpose of determining intellectual disabilisyneeded to determine the exact nature and
extent of Ms. Brown'’s adaptive behavior deficits.Td. @t PAGEID # 17186, 188.) With respect

to Dr. Tasse’s recommendation, Petitioner notessihathas already retainéee services of an
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adaptive behavior expert toreduct the additional investigati recommended by Dr. Tasse, and
that she will complete the additial investigation once she is perndtte return to state court.
(ECF No. 136, at PAGEID # 17128.)

Petitioner has also referenced the Detilaneof Julian Davies, MD., a board-certified
pediatrician and Clinical Pragsor of Pediatrics at the Umitsity of Washington School of
Medicine. Dr. Davies states tha¢ was asked to evaluate wiest Petitioner has a Fetal Alcohol
Spectrum Disorder, and if so, how that mightdélated to intellectual disability. (ECF No.
136-1, at PAGEID # 17190.) As part of his exaation and evaluation, he met with Petitioner at
the Dayton Correctional Institution on June 13, 2016l. gt 17203.) Dr. Davies concluded that
in his medical opinion, Petitioner suffers from Partial Fetal Alcohol Syndrortae.at(17210.)
According to Petitioner:

Dr. Davies notes that there wermany possible causes of Brown’s brain

impairment other than FASD. But givéime sentinel physicdeatures of FAS,

including very low birthweighand moderate facial feats and her history of early

childhood intellectual deficitand having functional evidenoé brain damage in a

pattern consistent with FASD implicafgenatal alcohol as a primary cause.

Maternal drinking is themost common cause of ID in the developed world.

Accordingly, a diagnosis on the fetal alcolspkectrum disorder satisfies the third

prong (developmental onset) of an ID diagnosis.

(ECF No. 136, at PAGEID # 17133.)

This Court has granted Petitioner’s unoppasedion for leave to amend her petition to
add two additional grounds for relief that havé yet been presented or developed in the Indiana
state courts. Accordingly, the Court has befbeemixed petition comiining both exhausted and
unexhausted claims. When faced with a mixed petiibmes authorizes the Court to stay the

proceedings and hold them in abeyance while Petitiatempts to return to state court to exhaust

the claims. Here, Petitioner se@ksopportunity to returto the Indiana statourts to prove that
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she is intellectually disabled and exempt fromdbath penalty. At the time of Petitioner’s trial,
state and federal law permitted the imposition of the death penalty for intellectually disabled
persons. The Supreme Court did not decidétkims, that “in light of ...evolving standards of
decency,” the Eighth Amendment “places a substam@striction on the State’s power to take the
life” of an intellectually disabled offendés36 U.S., at 317, until long after Petitioner was a
resident of death row. Unlike the typidstkins case in which a state court initially decides the
issue of intellectual disability and then a fediéi@beas court conducts a deferential review under
the AEDPA, Petitioner’s case “falgithin a narrow category — aAtkins lacuna’ — of . . .
prisoners who were tried, and whose firststhabeas petitions were decided, befokens was
handed down.” Hearn v. Quarterman, No. 3:04cv450-D, 2008 WL 3362041, at *4 (N.D. Tex.
Aug. 12, 2008) (granting stay and abeyance to exidkisis claim whereAtkins “had not yet been
decided when Hearn filed his initial habeas patit). Here, Petitioner’s state court proceedings
were complete and the instant habeas cas@arading for more than three years before the
Supreme Court decideitkins.

As to the delay iseeking to present hétkins claim to the state courts, this Court finds
compelling Petitioner's argument thatiais the Supreme Cdig decision inHall v. Florida, and
the Supreme Court’s additional guidance on thecisduetermining intellectual disability, that
prompted her counsel to revisit the issue agddéieper into the potential viability of Atkins
claim, despite potentially non-qualifying 1Q scores. Citlgpdsv. Sate, 863 N.E.2d 301, 304
(Ind. 2007), Petitioner argues that prioHall, under Indiana law, evidence of 1Q test scores that
were on the cusp of the range for significantlgasterage intellectual functioning could be used to
justify a denial of relief undeitkins, “without assessing the I1Q sesrin the context of the
individual's adaptive behaviateficits.” (ECF No. 138, at PAGEID # 17229.) Aftéall,

15



Petitioner argues, the determination of irtetlial disability requirea comprehensive and
concurrent assessment of all three criterion -atfaptive behavior and age of onset — and the fact
that Petitioner has had historical $Qores over 70 is not as greét “cause for concern.” (ECF
No. 136, at PAGEID # 17137.)

The Court finds persuasive Petitioner’'s argument thatldéky clinical judgment, beyond
adherence to 1Q-test thresholds) saipport a diagnosis of intellectalisability. Furthermore, it
appears that there is no obvious time limit for raisingtims claim in state court, and
Respondent has certainly ritected this Court’attention to any such provision. Because it
appears Petitioner can still exhaust her claimCibert finds in its discretion that her federal
petition should be stayed andaddd so that she can file Atkins-based action in the Indiana state
courts.

Finally, the Court notes thathile Respondent contends tlirtitioner fails to establish
good cause for not raising hatkins claim sooner, Respondent does argue that Petitioner’s
Atkins claim is plainly meritless. ThCourt will address this issmenetheless, butotes that it
must only conduct “a facial examination of the unerdted claim” in order to determine “whether
the proposed new claim is so fabjaheritless that presenting it the state courts will be a waste
of time.” Baileyv. Lafler, No. 1:09-cv-460, 2010 WL 4286355, (W.D. Mich. Sept. 29, 2010).
As set forth in the motion to stay, Petitionegtigdence of intellectual ipairment now includes,
inter alia, declarations from experts oyimg that Petitioner’s intellectual deficits and fetal alcohol
syndrome evince significantly subaverage intellatfunctioning and suggest adaptive behavior
deficits, with an onset prior to age eighteen.rtti@rmore, as Petitioner notes, Indiana’s statute
defining intellectual disability, Ind. CodenA. 8§ 35-36-9-2, “is potentially less demanding,” in
that it allows an age of onggtior to age twentywo. (ECF No. 136, at PAGEID # 17134.)
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Given the nature of the right at stake, antdrafeviewing Petitioner’s additional evidence, the
Court cannot find that Petitionergkins claim is facially meritless. Accordingly, the Court finds
that because Petitioner’s claimusexhausted, principles of comity and federalism demand that
she permit the Indiana state ctsuthe first opportunity to dede whether she suffers from
intellectual disability ad is not subject to execution. Thewgt further finds that Petitioner has
not engaged in undue delaydeveloping her claim.

B. Petitioner'sHurst Claim

Petitioner also seeks stay and abeyance so that she may return to state court to raise a claim
challenging the constitutionality bier death sentence in lightldtirst v. Florida, 136 S.Ct. 616
(2016). Petitioner argues that her death sest@ras imposed in an unconstitutional manner
because the law in effect at the time of her tda not require juror unanimity in its findings, did
not provide sufficient guidance to the jury oe tlieighing process, and did not establish the
beyond reasonable doubt burden of proof” a@seiosentence. (ECF No. 136, at PAGEID #
17148.) Respondent argues that Petitiortdtiisst claim is plainly meritless within the meaning
of Rhines becauséiurst does not apply retroactively(ECF No. 137, at PAGEID # 17221,
17222))

Without expressing any opinion regarding otential cognizability or merits of
Petitioner’s claim, the Court notdsat in the context of a motidor stay and abeyance, the Court
need not determine whether every unexhausted cdgiainly meritless, “atong as at least one
claim has potential merit.”Zebroski v. Phelps, No. 03-853-LPS, 2013 WL 1969248, *3 (D. Del.
May 13, 2013). That is:

Rhines does not state or suggdisat every unexhaustedagh in the petition must

satisfy, individually, the ‘good cause’ arjbtentially meritorious’ requirements

before a stay will be permitted. Indeed, the rationale for permitting a stay would
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apply with more force to a petition which only one of the unexhausted claims

meets thdRhines requirements, but is likely mesrious, than it would to a petition

in which all the unexhausted claims meet Rienes requirements, but none are

more than potentially meritorious. The eféint approach is for the court to address

the petitioner's motion for stay and egtance before reaching respondents’

exhaustion arguments as to each individtlaim. If a stay is warranted with

respect to any single claim, the court need not conduct a claim-by-claim exhaustion

analysis regarding the remaining claims.
McConnell v. Baker, 2012 WL 3100559, at *4 (D. Nev. Jul. 27, 2010\2ber v. Baker, No.
3:11-cv-0104, *2 (Nev. Oct. 15, 2012) (sameJee also Swan v. Coupe, 967 F.Supp.2d 1008,
1012-13 (D. Del. Sept. 4, 2013) (“When a mixedlegagion contains more than one unexhausted
claim, as in this case, a stay should be graatddng as at least one unexhausted claim is not
plainly meritless.”). Here, the Court has determined that a stay is warranted so that Petitioner
may return to state court to pursueAdkins claim, and accordingly, will not express an opinion
regarding any additional unexhausted clainag Betitioner intends to pursue.

IV.  Conclusion

For the foregoing reasons, the COBRANTS Petitioner’'s unopposed motion to amend
her petition. (ECF No. 135.) The ClerkDéRECTED to file the Second Amended Petition.
(ECF No. 135-1.) Furthermore, the COGRANT S Petitioner’'s motion to hold the proceedings
in abeyance pending exhaustion of Agins claim in the Indiana state courts. (ECF No. 136.)
Accordingly, the CourORDERS that the instant petition @' AYED and the proceedings held
in ABEYANCE. The CourFURTHER ORDERS the following: The partieSHALL FILE
an agreed proposed state court presentatibedste for this Court’sconsideration within
forty-five (45) days of the datef this Order. This Court caotis Petitioner that she should avoid

any unnecessary delay in initiating the proceedings in state court. Furthermore, the parties

SHALL FILE in this Court a joint status report every ninety (90) days; and PetitBbiveL L
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SEEK reinstatement of this case on the Court’'s actiecket within thirty (30) days of fully

exhausting her state court remedies.

IT ISSO ORDERED.

g/Algenon L. Marbley
ALGENON L. MARBLEY
United States District Judge

Datee March 27, 2017
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