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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

BOBBY T. SHEPPARD,
Petitioner, :  Case No. 1:00-cv-493

- VS - District Judge Gregory L. Frost
Magistrate Judge Michael R. Merz

NORM ROBINSON, Warden,
Chillicothe Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This capital habeas corpus casdéore the Court on Petitioner’'s Secbmdotion for
Relief from Judgment under Fel. Civ. P. 60(b)(6)(ECF No. 181 The Warden opposes the
Motion (ECF No. 182) and Petitioner Hded a Reply in Spport (ECF No. 183).

Sheppard previously moved for relief frggdgment under Rule 60(b)(6) on the basis of
Martinez v. Ryan566 U.S. __ , 132 S. Ct. 1309, 182Hd. 2d 272 (2012). The Court denied
that Motion.Sheppard v. Robinso8013 U.S. Dist. LEXIS 55665.D. Ohio Jan. 14, 2013), and
Sheppard’s appeal is pending before the Sixthujrthis Court having granted a certificate of
appealability.

Sheppard moved the Sixth Circuit toma@nd the case to this Court “for further

consideration of his Rule 60(b)(6) motion Imght of newly-developed [sic] evidence.”

! Thus labeled by Petitioner’s counsel. In fact, Sheppasdfiled two previous motions for relief from judgment,

ECF Nos. 144 and 150.

2 This Court has been accustomed to cite to federal court records by document number (“Doc. No.”) However, the
Bluebook prescribes use of “ECF No.” A Uniform System of Citation, Rule 10.8"3%¢2).
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(Sheppard’s Motion to Remantlo. 13-3165, ECF No. 44-1, p. 2"(&ir. 7/17/2014).) The
circuit court denied the remand, magithat the Sixti€Circuit had heldMartinezdoes not apply to
Ohio and that the circuit had not yet decided whetmevino v. Thaler  U.S.  , 133 S. Ct.
1911, 185 L. Ed. 2d 1044 (2018hanges that resulSheppard v. Robinsp@ase No. 13-3165
(6th Cir. Nov. 12, 2014)(unreported, copy at ECF. N80, PagelD 1636). It further held that
“Sheppard cannot demonstrate that the nesdyeloped evidence constitutes the exceptional
circumstances necessary for relief under Rule 60(b)(&].; citing McGuire v. Warden738

F.3d 741, 750 (6th Cir. 2013)ert. denied134 S. Ct. 998 (2014). The instant Motion followed.

Jurisdiction to Grant the M otion

The Warden asserts this Court lacks jurisdiction to grant the instant Motion because of

the pendency of the appeal (Menin Opp., ECF No. 182, PagelD 1699).

Sheppard responds that this Court hassgiction to grant the Motion because “the
appeal currently pending before thet8iCircuit is not an appeal fromadgmentiemphasis sic]
entered by this Court.” (Reply, ECF No. 183, Pagé&fD3-04.) In the alteative, he urges the

Court to give an indicative rulingn the Motion under Fed. R. Civ. P. 62.1.

Filing a notice of appeal diges the District Court of jusdiction over a case and vests
jurisdiction in the Circuit Courbf Appeals until the district coureceives the mandate of the
court of appealsMarrese v. American Academny Osteopathic Surgeoné70 U.S. 373 (1985);
Pickens v. Howe$49 F.3d 377, 381 {BCir. 2008);Pittock v. Otis Elevator Cp8 F.3d 325,
327 (8" Cir. 1993);Lewis v. Alexander987 F.2d 392, 394 {6Cir. 1993);Cochran v. Birkel,

651 F.2d 1219, 1221 {(6Cir. 1981). The general rule usednean that a district court had no
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jurisdiction to considera motion for relief from judgmenafter a timely notice of appeal.
However, effective December 1, 2009, the Rule€iwfl Procedure were amended to add Fed.
R. Civ. P. 62.1 which provides:

Rule 62.1. Indicative Ruling on a Motion for Relief That is
Barred by a Pending Appeal

(a) Relief Pending Appeal. If amely motion is made for relief
that the court lacks authority toagtit because of an appeal that has
been docketed and is pending, the court may:

(1) defer considering the motion;

(2) deny the motion; or

(3) state either that it walilgrant the motion if the court of
appeals remands for that purpose that the motion raises a
substantial issue.
(b) Notice to the Court of Aggals. The movant must promptly
notify the circuit clerk under Fedd Rule of Appellate Procedure
12.1 if the district court states thatvould grant the motion or that
the motion raises a substantial issue.

(c) Remand. The district court sndecide the motion if the court
of appeals remands for that purpose.

Sheppard’s argument that his appeal doeglivesst this Court ofurisdiction because it

is not an appeal from the judegmt is without merit. 28 U.6. § 1291 grants the courts of
appeals jurisdiction over “final desions of the district courfs whether or not a separate
judgment has been entered on the decision.Gsee v. Ohio Edison Cp149 F.3d 413 {(BCir.
1998). Even though decisions denying motions fbefrérom judgment are final, it is not the
current practice in federal courts to enterexlck judgment on those orders and District Judge
Frost did not order entry of a separate judgmenen he denied Sheppard’s first and second
motions for relief from judgnm@ (Opinion and Order, ECF NA472). Nor did Sheppard seek

entry of a separate judgment in order to be ablppeal. Nor has the Warden asserted the Sixth



Circuit lacks jurisdiction becauskere is no separate judgment.

Sheppard is correct that jurisdiction over tése revested in this Court when the Sixth
Circuit issued its Mandate only®, 2012 (ECF No. 154). That vghy the Court had authority
to decide the Rule 60(b)(6) Motis previously filed. But thedTirt again lost jurisdiction when
Sheppard appealed denial of those previous Motions.

Sheppard asserts this Court has jurisdiction to grant the Motion because “his instant
motion concerns matters not at issue in dygieal” (Reply, ECF Ndl83, PagelD 1704, citing
Oliver v. Kalamazoo Bd. of Edy&40 F.2d 782 (BCir. 1980)). That case involved an assertion
that a district court did not ka authority in a desegregaticase to order implementation of
certain ancillary programs. The case wadotge the Sixth Circuit on appeal from an
interlocutory order under 28 U.S.C. § 1292, moider § 1291. In any event, there is no
consideration in the opinioof the issue now beforthis Court, to wit, jurisdiction to consider a
new Rule 60(b)(6) motion while an appeal is pending from denial of a prior 60(b) motion.

Sheppard agrees that if this Courgsanting the Motion “wuld moot the matters
pending on appeal, then the ingtamtion would involve mattergending on appeal.” (Reply,
ECF No. 183, PagelD 1705). He argues:

But that is not the case here; if this Court granted Sheppard’'s
instant motion—predicated as it @ the totality of the factors
alleged in the motion, including éhSupreme Court’s opinion in
Trevino v. Thaler133 S. Ct. 1911 (2013) and evidence newly
developed in light oMcGuire v. Warden, Chillicothe Corr. Inst.,
738 F.3d 741, 750 (6th Cir. 2013)—it would not necessarily affect
the Sixth Circuit's appellatereview of the order denying
Sheppard’s first motion.

Id. But granting the Motion would indeed mootthppeal. Sheppard would be free to pursue
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his claims in the reopened case and the Sixthu€sceventual decision on whether this Court
was right to deny relief fronjudgment on a narrower record would be of merely acacdemic
interest.

The Magistrate Judge concludes the Coustri@jurisdiction t@rant the Second Motion

for Relief from Judgment.

I ndicative Ruling on the M otion

Under Fed. R. Civ. P. 62.1, then, this Caudy defer consideration of the Motion, deny
it, or indicate to the Court of Appeals thatibuld grant the Motion ithe case were remanded..

The newly-developed evidence on whichefpard relies for relief from judgment
consists of (1) the May 9, 2014 eBlaration of Robert Ranz wheas one of Sheppard’s trial
attorneys, and 2) the May 6, 20Xeclaration of Kevin Durkinwho represented Sheppard in
state post-conviction proceedings (Exhibits d ario Motion, ECF No. 181, PagelD 1687-96).

Sheppard moved the Sixth Circuit to remand the pending appeal in light of these two
Declarations and th&revino decision. That Court denigtie remand for the reasons quoted
above, expressly holding that the “newly-developed evidence” did not constitute the
extraordinary circumstances required for reopgra judgment under Fed. R. Civ. P. 60(hb)(6)
and citingMcGuirewhich held that

The single fact thatfrevinohas been decided does not change the
balance of these factors sufficientty require Rule 60(b) relief. It
"is well established that a changredecisional law is usually not,
by itself, an 'extraordinary circumstance' meriting Rule 60(b)(6)
relief.” Stokes v. Williams475 F.3d 732, 735 (6th Cir. 2007)
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(quoting Blue Diamond,249 F.3d at 524)); see al§€onzalez v.
Crosby,545 U.S. 524, 536-37, 125 S. Ct. 2641, 162 L. Ed. 2d 480
(2005).

738 F.3d at 750. Sheppard acktedges at least obliquely ah this Court must find
“extraordinary circumstances” toayt relief under Rule 60(b)(6)He then argues that, although
the Sixth Circuit found the newly developed @nde did not alone constitute extraordinary
circumstances andrevino alone did not satisfy the requireniethis Court can consider them
together and find the necessaitraordinary circumstances.

Sheppard asserts the Sixth Circuibrisidered the new evidence in isolatmetause that
is what the Sixth Circuit explicitly wrate ‘Sheppard cannot demonstrate that the newly
developed evidence constitutes the exceptionalicistances necessary for relief under Rule
60(b)(6).” . . (Reply, ECF No183, PagelD 1707, emphasis iretbriginal.) There is ro
language in the Sixth Circuit's Order abaugnsidering the newly developed evidence “in
isolation” from considering revinoas new law. In fact, the quoted language which is supposed
to prove “isolated” consideration comes between the court’s citatibretanoand its citation to
McGuire (Order,ECF No. 180, PagelD 1636). To réad language as axplicit consideration
of these two factors in “isolatiorffom each other is to suggest a distinction that would please
even the most demanding of medieval metaphysicians. See Thomas A§umasa Theologise
I, Q. 52, Art 3, on whether several angels barat the same time in the same place.

The Warden argues that the Sixth Ciraulecision denying remand constitutes the law
of the case (Memo in Opp, ECF 182, PagelD 1700, ciinged States v. Moore®@8 F.3d 1419
(6™ Cir. 1994)). Sheppard responds that the ddithe case doctrine precludes a district court
from only from reconsidering identical i1 (Reply, ECF No. 183, PagelD 1707, citing
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Hanover Ins. Co. v. Am. Eng’g CA.05 F.3d 306 (B Cir. 1997). In the cited case, the Sixth

Circuit interpreted the law of the case doctrine, stating

As we have held, however, thitaw of the case" doctrine is
"directed to a court's common sehsand is not an "inexorable
command.” 479 F.2d at 494. We pmwsly have stated three
reasons to reconsider a rulin@@) where substantially different
evidence is raised on subsequérmal; (2) where a subsequent
contrary view of the law is decided by the controlling authority; or
(3) where a decision is clearlgrroneous and would work a
manifest injustice.ld.; Coal Resourcesv. Gulf & Western
Industries, Ing. 865 F.2d at 767.

Id. at 312. Sheppard’'s argumentrisi the “common sense” languageH#nover Insurancen
its head. First, the Motion now before the Casitbased on the identical evidence presented to
the court of appeals on the motion to remanBlecond, Sheppard has cited no subsequent
contrary view on the law. And third, Sheppdras failed to even suggest that the denial of
remand is clearly erroneous.

The Magistrate Judge therefore conchideat the Order denying remand provides the
law of the case on the question of whether raliefuld be granted under Fed. R. Civ. P. 60(h)(6)
on the basis ofrevinoand the two new declarationsTherefore the Second Motion for Relief

from Judgment should be DENIED.

July 21, 2015.

s Michael R. Merz
United StatedMagistrateJudge



NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otwase directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Walte638
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arpd74 U.S. 140, 153-55 (1985).



