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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BOBBY T. SHEPPARD,

Petitioner,
V. Case No. 1:00-CV-493
JUDGE GREGORY L.FROST
NORM ROBINSON, Warden, Magistrate Judge Michael R. Merz
Respondent.

OPINION AND ORDER

This is a death penalty habeas corpus c&seMarch 4, 2009, this Court issued final
judgment denying Petitioner’s claims and disnmgdhis habeas corpus action. (ECF Nos. 131
and 132.) This matter is before the Courtdonsideration of Petitioner’s Second Motion for
Relief from Judgment Under Rule 60(b)(6) Adternatively, a Moton for Indicative Ruling
Under Rule 62.1 (ECF No. 181), Respondemt&smorandum in response (ECF No. 182),
Petitioner’s reply memorandum (ECF No. 183 Magistrate Judge’s July 21, 2015 Report and
Recommendations (ECF No. 18®gtitioner’s Objections (ECF No. 186), and Respondent’s
memorandum in response (ECF No. 188).

Following the Court’s March 4, 2009 Opn and Order denying his claims and
dismissing his habeas corpus action, Retér filed a March 19, 2009 motion to alter the
judgment. (ECF No. 133.) This Court dentbdt motion on March 23, 2009. (ECF No. 134.)
On September 14, 2011, the Court of Appeals foSikth Circuit affirmed this Court’s decision
dismissing the habeas corpus action (ECF No.,l4@) the Supreme Court of the United States
denied certiorari on Ji¢ 12, 2012 (ECF No. 149).

Petitioner then filed two more motions fofie¢ from judgment, one seeking reopening to
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permit him to add claims challenging Ohio’sipt@s, procedures, amtactices for conducting
executions, and the other seekingamsideration, on the basisMértinez v. Ryan, 132 S.Ct.

1309 (2012), of this Court’s denial of certaiaiohs. (ECF Nos. 144 and 150.) The Magistrate
Judge issued several Reports and Recamdatens recommending that the Court deny
Petitioner’s motions. (ECF Nos. 152, 166, and 171 January 14, 2013, this Court issued an
Opinion and Order adopting the Magistratelge’s Reports and Recommendations, denying
Petitioner’s motions and overruling his objectiofECF No. 172.) Petitioner appealed to the
Sixth Circuit.*

While his appeal was pending, Petitionkrd a motion asking the Sixth Circuit to
remand his case back to this Court for constimraf newly discovered evidence, to wit: the
Declarations of trial couns®obert Ranz and postconvictioaunsel Kevin Durkin. The Sixth
Circuit denied Petitioner’s motion, partly on th&sis that it was unclearhether or to what
extent the Supreme Court’s decisionfmavino v. Thaler, 133 S.Ct. 1911 (2013), would apply in
Ohio, but also on the basis that “[flurth8heppard cannot demonstrate that the newly
discovered evidence constitutes the exceptional circumstances necessary for relief under Rule
60(b)(6).” (ECF No. 180, at Page ID # 16383$ the Magistrate Judg®ted, “[t]he instant
Motion followed.” (ECF No. 184, at Page ID # 1712.)

This most recent iteration of Petitionen®tion for relief from judgment seeks

reconsideration of the same claim at issueisrpreceding motion for reconsideration—namely

1 With respect to Petitioner's motion to reopen his case for the purpose of amending his
petition to add method-of-execution claims, @surt denied that request for the reason that
Petitioner had raised those claims in a secortd¥ia habeas corpus action, (Case No. 1:12-cv-
198). (ECF No. 172, at Page ID # 1555-1557l)réferences going forward to Petitioner’s
motion for Rule 60(b)(6) relief pertain to W&artinez-based motion, not his motion to add

2



the procedural default of hisatin of ineffective asstance of trial counsel in connection with
mitigation-phase juror misconduct. This timetiREner bases his motion for reconsideration on
the Supreme Court’s opinion iirevino v. Thaler, 133 S.Ct. 1911 (2013), and the Sixth Circuit’s
opinion inMcGuire v. Warden, Chillicothe Corr. Inst., 738 F.3d 741, 750 (6th Cir. 2013). (ECF
No. 181, at Page ID # 1640.)

When this Court denied Petitioner’s preilcgdmotion for reconsideration, the Court
concluded that Petitioner’s postconviction calrsad not performed deficiently and to
Petitioner’s prejudice sufficient to excuse the procedural default of the claim Petitioner really
wants to litigate: ineffectivassistance of counsel in connection with mitigation-phase juror
misconduct (ground nine, sub-part six). The essef Petitioner’s current argument is that
Trevino, notMartinez controls, and thalrevino emphasizes the need to develop newly
discovered evidence in demonstrating thatgmsviction counsel rendered ineffective
assistance. Petitioner assertt tifne Declarations he obtaindm trial counsel Robert Ranz
and postconviction counsel Kevin Durkin, combingth the complete record in this case,
demonstrate: (1) ineffectivessistance of postconviction counsefficient to permit review of
Petitioner’s claim of juror-misinduct ineffective assistancetafl counsel; (2) a meritorious
juror-misconduct ineffective assistce of trial counsel claimnd (3) exceptional circumstances
warranting Rule 60(b)(6) reliefin tacit recognition tht this Court may not possess jurisdiction
to entertain his motion, in view diie fact that this Court’s denial of his preceding Rule 60(b)(6)
motion was at the time he filed the most r@deule 60(b) pending on appeal to the Sixth

Circuit, Petitioner alternatively requests an intiearule from this Court pursuant to Rule 62.1.

method-of-execution claims.



(ECF No. 181, at Page ID # 1685.)

Respondent opposed Petitioner’'s motion @nltasis that this Court was without
jurisdiction to entertain Petitioner’'s motion, in vi@ivthe fact this Cour$ denial of Petitioner’s
preceding Rule 60(b)(6) motion was pending oreapfo the Court of Appeals for the Sixth
Circuit. (ECF No. 182.) With respectRetitioner’s alternativeequest for a Rule 62.1
indicative ruling, Respondeargued that the Sixth Circuitjgevious rejection of Petitioner’'s
newly discovered facts is the law of this casd obviated any need fan indicative ruling. I¢.
at Page ID # 1699-1700.) Petitioner’s replyc@adingly, centered primarily on Respondent’s
jurisdictional argument and secondarily on Respatid@argument challenging the need for an
indicative ruling. (ECF No. 183.)

On July 21, 2015, the Magistrate Jadgsued Report and Recommendations
recommending that this Court deny Petitionenation. (ECF No. 184.) The Magistrate Judge
concluded in the first instance that the Calnduld deny Petitioner's motion because the notice
of appeal that Petitioner had filed with regpechis preceding Rule 60(b)(6) motion divested
this Court of jurisdiction over his casdd.(at Page ID # 1712-1713.) In reaching that
conclusion, the Magistrate Judge rejected Pe@tisrargument that because his appeal stemmed
from the denial of a motion for relief frommggment, rather than from a final judgment, the
appeal did not divest thiSourt of jurisdiction. Id. at Page ID # 1713-1714.) The Magistrate
Judge also rejected Petitioneaigyument that jurisdiction remad with the Court because the
instant motion concerns matters madissue in the appealld(at Page ID # 1714-1715.)

Finally, the Magistrate Judg®ncluded that no indicativelig pursuant to Fed. R. Civ.

P. 62.1 was warranted. Specificalllge Magistrate Judge conded that the Sixth Circuit’s



November 11, 2012 order denying Petitioner's motmremand the casequided the law of the
case on the question of whethdrateshould be granted under Fed. R. Civ. P. 60(b)(6). The
Magistrate Judge reasoned ttia instant motion was basedtbe identical evidence that
Petitioner presented to the Si@lrcuit when he sought remandattPetitioner did not cite any
subsequent contrary review on the/, and that Petitioner did nstiggest that the Sixth Circuit’s
denial of the remand was clearly erroneous. gt Page ID # 1717.)

Petitioner filed objections on September 2@15. (ECF No. 186.Petitioner’s sole
objection is that the Magistradeidge erred in his determinatiabout the effect of the Sixth
Circuit's order denying Petitioner’s motion tawand in light of newly discovered evidence on
Petitioner’s instant Rule 60(b)(é&notion. Petitioner explains:

The Magistrate Judge characteriZedeppard’s posiin as arguing that

the Sixth Circuit considered the new eaide “ ‘in isolation’ from considering

Trevino as new law.” (R&R, ECF No. 184 RagelD 1716.) Sheppard does not

dispute that the SiktCircuit consideredrevino in ruling on his motion. Instead,

his argument for why the Sixth Circuitdder does not foreclose his new 60(b)

motion is that the Sixth Circuit consideredy the two new declarations in light

of Trevino, and didnot consider all of thether evidence that Sheppard presents

in his present motion to demonstrate, total, the existence of extraordinary

circumstances.

(ECF No. 186, at Page ID # 1728.) Petitionatsey stating that “[bJecause the Magistrate
Judge based his conclusions on an argumenstiggipard did not makand did not consider
the argument Sheppard actually makes in supgddris position that th Sixth Circuit's order
prohibits neither his new 60(b) motion nor adigative ruling from tis Court, Sheppard
respectfully requests that tiourt overrule the Report aiecommendation (ECF No. 184).”
(ECF No. 186, at Page ID # 1728-1729.)

After the parties made their arguments #relMagistrate Judge issued his Report and



Recommendations, the Sixth Circuit on Debem8, 2015, affirmed this Court’s decision
denying Petitioner’s initiaMartinez-based motion for reconsideration. (ECF No. 189.) The
Sixth Circuit first addressed wther Petitioner’'s motion shoule construed as a second or
successive petition, answering that question as follows:

In Sheppard’s first federal habeas petition and brief in support, he asserted that his
trial counsel had been iffiective because of two ossions (among others) in the
state trial court: fst, that counsel did not sulinexpert testimny to challenge
the definition of parandi schizophrenia thatodes gave to juror Foxsee
Sheppard App’x at 1490; and second, tbatnsel did not elicit testimony from
Jones to the effect that Fox had migelaterized her description of paranoid
schizophreniasee R. 89 at 117. Sheppard’s Rule 60(b) motion would add two
more omissions to this list: thatwsel did not obtain from Fox an admission
that his conversation with Jones madéetsier” for him to vote in favor of a
death sentence; and that counsel didatéin from Jones an admission that she
had not read Smalldon’s testimony befa@@bmitting her affidavit to the trial
court. R. 150 at 46. Neither of thoseissions were set forth in Sheppard’s first
habeas petition. (Indeed his brief in supmdrthat petition told the district court
that Sheppard’s trial counsel “couhdt have reasonably anticipated” that Jones
had not read Smalldon’s testimony, R. 89108-09 (emphasis added), which
conflicts with Sheppard’s claim now &h counsel should have elicited an
admission to that effect.) Hence Sheppard’s Rule 60(b) motion does not confine
itself to the substance of his first le@s petition, but instead tries to add new
grounds for relief. To that extent, thesed, Sheppard’s Rule 60(b) motion “is in
substance a successive habeas petiind should be treated accordingly.”
Gonzalez, 545 U.S. at 531. Thus we will not consider Sheppard’s claims
concerning the admissions that his tgaunsel allegedlyhould have obtained
from Fox and Jones.

(ECF No. 189, at Page ID # 1742.)

The Sixth Circuit turned next to the questmfrwhether the two remaining omissions that
Petitioner alleged met the Rule 60(b) standangopen this Courtgidgment. The Sixth
Circuit answered that questionthe negative, concluding essially that Petitioner has not
shown the “extraordinary circumstances” resagy to warrant reopening. Relying@onzalez

v. Crosby, 545 U.S. 524 (2005), the Sixthr@iit noted first that “oucourt has already held that



the Supreme Court’s decisionMuartinez and its follow-on decision ifirevino v. Thaler, 133
S.Ct. 1911 (2013), are not ‘extraordinary’ withie tmeaning of Rule 60(b)(6).” (ECF No. 189,
at Page ID # 1743 (citations omitted).) Nexg 8ixth Circuit found that a lack of diligence on
Petitioner’s part in seeking refifrom the Supreme Court duridgect review in his habeas
corpus confirmed thatlartinez was not an extraordinary cinmstance warranting Rule 60(b)(6)
relief from judgment. Ifl. at Page ID # 1744.) “Here, d@lSixth Circuit explained, “the
Supreme Court haattually issued its opinion in Martinez a month before Sheppard filed his
petition for certiorari—and yet Sheppard nexentioned the case in his petitionl'd.(
(emphasis in original).)

The Sixth Circuit concluded by “mak[ing] s@ points in response to our dissenting
colleague.” [d.) First, the Sixth Circuit disparagéte dissent’s insistence on “relitigat[ing]
issues we decided in Shepparidist appeall,]” pointing out #t “[tjhe Supreme Court denied
certiorari as to those issuesgave are content to leave thinmpere they stood last time.’l )
Next, the Sixth Circuit disputetie dissent’s suggestion thaéet8ixth Circuit had previously
held that Petitioner’s counsel in state court hazhlmonstitutionally ineffective. To that point,
the Sixth Circuit added “that the implicatiooksFox’s and Jones’s testimony in the federal
evidentiary hearing are not merely as Copernasthe dissent and Sheppard think they are.”
(Id.) “Third,” the Sixth Circuitcontinued, “the dissent entirebwerlooks that the federal courts
have already entered a final judgment denying Shejspetition for habeas relief in this case.”
(Id. at Page ID # 1745.) Finglithe Sixth Circuit impugned ¢hdissent’s suggestion that
Gonzalez was irrelevant, insisting th#tte circumstances presented3onzalez—namely a Rule

60(b) appeal seeking to set aside a final juddnmea habeas case tre ground that some new



Supreme Court decision istexordinary—were precisely the circumstances presented by
Petitioner.

As a preliminary matter, the Sixth CircwtDecember 8, 2015 order denying Petitioner’s
preceding Rule 60(b) motion obviates any needHis Court to addiss the jurisdictional
guestion presented by Petitioner’s filing of thetamt Rule 60(b) motion while the appeal from
his preceding Rule 6B) motion was pending.

Both the Sixth Circuit'®order denying Petitioner’'s motion for remand and order
affirming this Court’s denial of Petitioner'sgmeding Rule 60(b) motion are dispositive of the
instant motion. Neithéefrevino v. Thaler nor the Declarations of Petitioner’s trial counsel and
postconviction counsel—even consig@mwith all of the other édlence and arguments Petitioner
asserts—constitute the “extraordinary circumstances” necessary to justify Rule 60(b)(6) relief.
The Sixth Circuit has held as much and this Court is bound by that holding.

In his objection to the Magistrate Judgeiterpretation of th&ixth Circuit’s order
denying his motion for remand, Petitioner assedsttie Sixth Circuit considered his newly
developed evidence in isolation instead of ihtigf all of the evidence and arguments that
Petitioner asserted. Because 8ixth Circuit did not properlyrevino v. Thaler in considering
Petitioner’'s motion for remand, according to Betier, the Sixth Circuit’s decision not to
remand the case does not impact the instatibmasking for reconsideration in light ®fevino.

Even if the Court agreed with that integfation of the Sixth Circuit’'s order—and the
Court does not—the Sixth Circuit subseqlyerniade clear in its December 8, 2015 order
denying Petitioner’s preceding motion that even considering the newatexiarthat Petitioner

submitted, Petitioner did not demonstrate “extiatary circumstances.” That order is



dispositive because reasons the Sixth@ircited for why Petitioner had not shown
“extraordinary circumstances” had nothing to do wité declarations. First, the Sixth Circuit
noted that the circuit had already determined that ndiflaetinez nor Trevino constitute
“extraordinary circumstances.” That determinatienders irrelevant vdther the Sixth Circuit
considered Petitioner’'s new evidence in isofatio in light of Petitioner’s other evidence and
arguments asrevino, according to Petitioner, demandSecond, the Sixth Circuit concluded
that Petitioner’s lack of diligence in raisiMgrtinez in his certiorari petition from the denial of
his first habeas petition undermined a firglof “extraordinary circumstances.” The
declarations that Petitioner has adidh@ve no bearing ahat conclusion.

Presented with the new declarations thaitiBaer submitted, as well as with the other
evidence and arguments Petitioasserted, the Sixth Circurtade unmistakably clear its
disinterest in giving any furtheoasideration to Petitioner’s arguntsion this issue. This Court
is bound by that determination and, furthermorby fagrees with it. There accordingly exists
no basis for this Court to grant Rule 6[§@) relief or a Rulé2.1lindicative ruling.

For the foregoing reasons, the CADENIES Petitioner's Second Motion for Relief
from Judgment Under Rule 60(b)(6), or Altatiwely, a Motion for Indicative Rule Under Rule
62.1 (ECF No. 181). The Court furtheW ERRUL ES Petitioner’s Objections to the Magistrate
Judge’s July 21, 2015 Report and Recommendations (ECF No. 188D&)T S the Report
and Recommendations to the extent that teepmmended this Court deny Petitioner’'s motions.

IT1SSO ORDERED.

/sl Gregory L. Frost

GREGORML.. FROST
WNITED STATES DISTRICT JUDGE




