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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

WALTER RAGLIN,
Petitioner, Case No. 1:00-cv-767

District Judge Michael R. Barrett
-VS- MagistrateJudgeMichaelR. Merz

BETTY MITCHELL, Warden,

Respondent.

DECISION AND ORDER; REPORT AND RECOMMENDATIONS

This capital habeas corpus case is befbeeCourt on Petitiones’ Renewed Motion to
Extend the Stay of his Lethaljgttion Claims and to Extend the Time to File his Motion for
Leave to Amend his habeas Petition with Awed Lethal-Injunction Claims (Doc. No. 211).
The Warden opposes the extension (Doc. No. ah@8)Raglin has filed a Reply in support (Doc.

No. 214).

Relevant Procedural History

On September 28, 2013, District Judge Barmtipéed the Magistratdudge’s Report and
Recommendations (Doc. No. 89) and Amehd&upplemental Report and Recommendations
(Doc. No. 100) dismissing withrejudice the claims made in §la’s First Amended Petition

(Doc. No. 198, PagelD 2366). At the same timeegranted a certificate of appealability on a
1

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohsdce/1:2000cv00767/1134/
http://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/1:2000cv00767/1134/215/
http://dockets.justia.com/

number of Raglin’s claims and overruled Respondédbjections to the Mgstrate Judge’s order
allowing Raglin to amend to add his proposgdrty-Ninth and Fortieth Grounds for Relief
challenging Ohio’s lethal injection protocolld. at PagelD 2367. Consistent with Judge
Barrett's Order, Raglin had relady filed his Second Amenddrktition includig the lethal
injection claims (See Doc. Nos. 178, 199).

Thereafter the Magistrate Judge grantaer Respondent’s opposition, Raglin’s Motion
to Stay consideration of his lathinjection claims in light ofOhio’s replacement of the lethal
injection protocol which formed the basis ofo@nds for Relief Thirty-Nine and Forty (Doc. No.
203). At the same time the Magistrate Judge recommended dismissing the now-moot Grounds
for Relief Thirty-Nine and Forty (Doc. No. 204)Respondent did not appehk stay and Raglin
did not object to the dismissalThereafter Raglin filed sexed unopposed motions for extension
of the stay which were all granted (Dados. 206, 208, 209). The last of the unopposed
extensions expired October 2, 2014. To protect both partids tmbe heard on the matter, the
Magistrate Judgeua sponte suspended the deadline to “a date to be set by the Court in ruling on

the pending Motion” (Order, Doc. No. 212, PagelD 2495).

The Parties’ Positions

Raglin now seeks extension othime to file amended lethal injection claims until April

13, 2015, on the same rationale as before, updatelal with the problematic execution of

Dennis McGuire on January 16, 2014 (Doc. No. 211fhe date of April 13, 2015, was chosen

! Raglin also seeks an extension to the same date of thésGmnsideration of his lethal injection claims; however,
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because it is approximately sixty days afterdtieeduled execution of Ronald Phillips, presently
set for February 11, 2015.

The Warden opposes the extension on the basisottfv. Houk, 760 F.3d 497 (6 Cir.
2014)(Response, Doc. No. 213, P&ge496). The Warden read&ott as “clarify[ying] that
method-of-execution claims should be pursuedugh Title 42 U.S.C. &tion 1983 litigation.”

Id. The Warden notes that Ragliike Scott, is a plaintiff inln re Ohio Execution Protocol
Litigation, Case No. 2:11-cv-1016, pending before District Judge.FrBespondent concludes:
“Because there is no merit to the assertiondhathal-injection sentence violates the Constitution,
this claim is not cognizable in beas and the Warden asks th&t @ourt deny Raglin’s request to
further delay the habeas proceedingd.’at PagelD 2497.

Raglin offers a lengthy Reply (Do®No. 214), essentially arguing th&tott does not
overruleAdams v. Bradshaw, 644 F.3d 481 (BCir. 2011), in which the th Circuit held lethal

injection claims were cogmable in habeas corpus.

Analysis

A number of capitally sentenced persons \Wwabeas corpus petitiopgending before this
Court have sought relief similar to that soughtRaglin on the same rationale. See, Bugner
v. Hudson, Case No. 2:07-cv-595(TSB3ays v. Warden, Case No. 3:08-cv-076 (TMR$mith v.
Warden, Case No. 1:12-cv-196(TMR)Chinn v. Warden, Case No. 3:02-cv-512(EAS); and

Sheppard v. Warden, Case No. 1:12-cv-198(GLF).

no such claims are currently pending.



While similar relief is sought and opposedtirese cases on tisame rationales by both
Petitioners and the Attorney General, consiti@na of judicial econmy suggest treating the
cases individually rather thantia blanket decision. The Matjate Judge has been granting
extensions in all these cases for the last yeaglmdst always withoudpposition by the State of
Ohio. Now that the State has opposed an exierasid thereby reassertaed Jeast implicitly, its
interest in finality in these cases, reexaatiion of a blanket appach is called for.

There are good reasons for delaying adjudication of habeas corpus lethal injection claims
pending the outcome df re Ohio Execution Protocol Litigation. Judge Frost has consolidated
in that case the § 1983 injunctixaief claims about Ohio’s lethabjection protocols of many of
Ohio’s death row inmates. He is also managiexy extensive discovery in that case which the
Sixth Circuit expects will provide death row petiteys with the facts they may need to support
habeas corpus lethal injection claim&cott, 760 F.3d at 512. The Sixth Circuit has also
expressed its confidence in that litigation precesWe are assured that Scott’s death sentence
will not be carried out if, and dong as, a federal coutetermines that Ohio is incapable of doing
so in accordance with the law.Td.

However, delaying adjudicatn of habeas corpusthal injection claims pending § 1983
decision(s) by Judge Frost does not requiregaoshg decisions on other claims raised by capital
habeas petitioners. In cases saslthis one, where all otheaths have been finally decided,
there is no pressing reason to delay appealcandideration by the Sixth Circuit. Notably,
circuit court adjudicatiorof death penalty habeas appealsas always speedy. For example,
Scott’s appeal was filed in the Six€Circuit in 2011 butlecided in 2014.Moore v. Mitchell, 708

F.3d 760 (8 Cir. 2013), had beeappealed in 2008.Moreland v. Bradshaw, 699 F.3d 908 (6



Cir. 2012), had been appealed in 2009. Somes@asaesolved more quly; McGuire’s appeal
was filed and resolved during 2013. $4eGuire v. Warden, 738 F.3d 741 (BCir. 2013). On
the other handByrd v. Collins, 209 F.3d 486 (B Cir. 2000), was appealed to the Sixth Circuit in
1996. Presumably that court faces the sarffeuliies deciding these death penalty habeas
corpus cases that the district courts face: elaegords, rapidly developing law from the Supreme
Court, scarcity of law clerk assistance, and the desire dgat ertainty when human life is at
stake. Given those considerations, which anékely to change, it is unwise to postpone
consideration of all claims in these cases witdr the lethal injection claims are ripe.

Of course, different judges will weigh considerations of judicial economy differently. In
Turner v. Hudson, Case No. 2:07-cv-595, 2014 U.SsDILEXIS (S.D. Ohio, Oct. 30,
2014), the Magistrate Judge, in granting the saageested extension to April 13, 2015, noted that
Judge Black had already mooted the pendReports and Recommendations on the merits.
Other district judges may take a different positioAbsent direction from other district judges,
the Magistrate Judge must act on hisidvest judgment of the matter.

The Sixth Circuit itself may eventually disaveplitting the lethal injection and non-lethal
injection claims. However, thgixth Circuit’s recent decision i&cott supports this approach by
dismissing Scott'per se lethal injection claim and declingna remand for factual development of
the claim, leaving Scott’s factual developmémtthe § 1983 action. This approach is also
supported by the Sixth Circuit's decisionknazier v. Jenkins,  F.3d ___, 2014 U.S. App.
LEXIS 20645 (8 Cir. Oct. 27, 2014), where a different panef the circuit court reached a

decision parallel t&cott: affirming denial of habeas corpus relief on a lethal injection claim and

2 scott was decided by Circuit Judges Cole (now Chief Judge), Griffin, and Kethledgasr was decided by Circuit
Judges Moore, Gibbons, and Sutton.
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denying remand for factual developmen deference to the § 1983 actiod. at *44-45.
Raglin is certainly correct th&ott did not overruleAdams v. Bradshaw, nor did it purport to do
so, but that does not me8&eott (andFrazier) are irrelevant in deciding how to appgigams.

Raglin argues that it is “premature at tipieading stage” to soxut the interactions
between Raglin’s lethal-injectin habeas corpus claims and 8 1983 claims, relying on the
Magistrate Judge’s prior dedn granting the Motion to Amen(Reply, Doc. No. 214, PagelD
2500, citing Decision and Orddpoc. No. 177). However, thated Order was filed April 6,
2012, two and one-half years ago. In the meantiondge Barrett has adopted the Reports on the
merits and ruled on the certificate of appeaigbiksues, the State @hio has gone through
several lethal injection protocols, and the Sixth Circuit has offered the additional guidance
provided byScott andFrazier. It has become anomalous to speak of this case as at the “pleading
amendment stage” when the merit issues haemn ldecided and the claims added in 2012 have
been dismissed as moot.

Just as there was no need to remand Scottfsramier’s lethal irgction habeas corpus
claims for further factual develogmt, there is no need to extend Raglin’s time for leave to amend
to April 13, 2015, or some later daten there is in place thetaal lethal injection protocol
under which the State proposes to execute WRkgtin. Rather, entering judgment now on the
claims already adjudicated will make this cage flor appeal on the nogthal injection claims.
Raglin will be able to do whdtis counsel say Scott can doile fa second-in-time habeas petition
limited to lethal injection claims within one yefaom the date on which the offending protocol is
adopted.

It is accordingly respectfully RECOMMENDEDahthe Court enter final judgment on its



Order of September 29, 2013 (Doc. No. 198, PagelD 2367)
(1) dismissing with prejudice all claims ithe First Amended Petition except Grounds
Thirty-Nine and Forty;
(2) granting a certificate of appealablyilds set forth in that Order; and
3) certifying under Fed. R. Civ. B4 that the judgment is final.
And it is ORDERED that Raglin’s Motion famn extension of time to and including April

13, 2015, to move for further amendment to ada lethal injection claims be DENIED.

November 3, 2014.

s Michael R. Merz
United StatesMagistrateJudge



