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EXPERT REPORT OF DR.ITAMAR SIMONSON

~ BACKGROUND AND QUALIFICATIONS

1. I am the Sebastian S. Kreége Professor of Marketing at the Graduate School
of Business, _Stanfofd University. A copy of my curﬁculum vitae, which includes a
‘complete list of my publications, is attached as Exhibit A.

2. I hold a.Ph.D. in Marketing from Duke University, Fuqua School of
Business, a Master’s degree in business administration (MBA) from the UCIL.A Gréduat_e
School of Management, and a Bachelor’s degree from The Hebrew University with

. | majors in Economics and f’olitiéal Science.

3. My field of expertise is consumer behavior, marketing management,
trademark infringement, survey methods, and human judgment and decision making.
Most of my i:esearch has focused on buyers’ purchase behavior, the effect of pfoduct
characteristics (such as brand name, price, features), fhe competitive context, and
marketing activitif;s (such as promotioﬁs, édvertising) on buying decisions, and trademark
.infringement. |

4. I have received several awards, including (a) the award for the Best Article

iaublished in the Journal of Consumer Research (the major journal on consumer behavior)

between 1987 and 1989, (b) the “Ferber Award” from the Association for Consumer
Research, which is the largest association of consumer .'res_earchers in the world, (c) the

- 1997 O’Dell.Award, given to the Journal of Marketing Research (the major journal on

" marketing research issues) article that has had the greatest impact on the marketing field

in the previous five years, (d) _fhe 2001 O’Dell award, (e) the award for the Best Article

published in the Journal of Public Policy & Marketing (the major journal on public policy
and legal aspects of marketing) between 1993 and 1995, (£) the 2002 American
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Marketing Association award for the Best Article ini the area of services marketing, and
‘_ (g) I was a winner in a competition dealing with research on the effectiveness of direct
marketing programs, which was organized By the Direct Marketing Association and the
Marketing Science Institute.

5. I have published three articles relating to trademark survéys and trademark

ihfringement from the customer’s perspective, including two in the Trademark Reporter

and one in the Journal of Public Policy & Marketing. The two articles published in the

Trademark Reporter were: “The Effect of Survey Method on Likelihood of Confusion

Estimates: Conceptual Analysis and Empirical Test,”" and “An Enipirical Investigation

of the Meaning and Measurement of Genericness”.> The Journal of Public Policy &

- Marketing article, titled *Trademark Infringement from the Buyér Perspective:
Conceptual Analysis and Méasuremcnt Implic'a.tions”,3 was selected (in 1997) as the Best
.Article published in that journal between 1993 and 1995.

6. At Stanford University [ have tanght MBA and executive courses on
Marketing Management, covering such topics as buyer behavior, developing marketing
strategies, building brand equity, advertising, sales promotions, and retailing. I also
 taught an MBA course on Marketing to Businesses and a course on High Technology
Marketing. In addition to teaching MBA courses, I have guided and supervised
numerous MBA student teams in their work on company and industry projects dealing
with a variety of markets. | |

7. . Thave taught several doctoral courses. One doctoral course examines

‘methods for conducting consumer research. It focuses on the various stages involved in a

! Itamar Simonson (1993), "The Effect of Survey Method on Likelihood of Confusion Estimates:
. Conceptual Analysis and Empirical Test," Trademark Reporter, 83 (3), 364-393. ‘

- ? Itamar Simonson (1994), "An Empirical Investigation of the Meaning and Measurement of
"Genericness," Trademark Reporter, 84 (2), 199-223.

* Ttarnar Simonson (1994), "Trademark Infringement from the Buyer Perspective: Conceptual Analysis
and Measurement Implications," Journal of Public Policy and Marketing, 13(2), 181-199.
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research proj ect, inéluding defining the proble'm to be investigated, selecting and
developing the research approach, data collection and analysis, and deriving conclusions.
A second doctoral course that I have taught deals with buyer behavior, covering such

' top‘ics as buyer decision making processes, influences on purchase decisions, and

- persuasion. A third doctoral course that I have taught deals with buyer decision ﬁlaking.
. Prior to joining Stanford University, during the six years that I was on the faculty of the
University of California at Berkeley, I taught an MBA Marketing Management course, a
Ph.D. course on buyer behavior, and a Ph.D. course on buyer decisio_n. making. I also
taught in various executive education programs, including a prograin for marketing
managers.in high technology companies. _

8.  After completing my MBA studies and before starting the Ph.D. program, I
worked for five years in a marketing capacity in a subsidiary of Motorola Inc.,: serving in
the last two years as fhe product marketing manager for two-way communications
products. My work included (a) defining new products and designing marketing plans
for new product introductions, (b) customer and competitor analysis, and (c) sales
forecasting.

9, 1 have conducted, supervised, or evaluated well over 1,000 marketing
research studies, including many related to trademark, branding, marketing Strategies, and
advertising-related issues. I serve on nine editorial boards, including leading jéurnals
such as the Journal of Consunier Research, Journal of Marketing Research, Journal of
Consumer Psychology, and Journal of Marketing. 1 am also a frequent reviewer of
articles submitted to journals in other fields, such as psychoibgy, decision making, and
economics. As areviewer, I am asked to é_valuate the research of scholars wishing to
publish their articles in leading journals. Ihave also worked as a consultant for
companies and organizations on a variety of marketing and buyer behavior topics. A list
of cases in which I provided sworn testimony during the past four years is included in

Exhibit B. Tam being compensated at my standard rate of $650 an hour.

3
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_ 10.  1was asked by counsel for Google, Inc. to evaluate the survey conducted
by Dr. Michael Mazis (Mazis Survey) on behalf of CNG-Financial Corporation (CNG).
Documents that I reviewed in connection with the Iﬁreparation of this report are listed in

Exhibit C.



Case 1_:06-cv-OOO40-SSB-TSB Document 70-8 . Filed 07/13/2007 Page 6 of 43

SUMMARY OF CONCLUSIONS

11. - Contrary to a most basic survey prihciple, the Mazis Survey failed to
include effective, relevant controls. Specifically, while the stated objective of the Mazis
Survey involved testing the alleged confusion created by sponsored links that are
triggered when a consumer enters the keyword “Check ‘n Go,” the Mazis survey failed to
include any control to assess.the impact, if any, of entering that keyword. Thus, the same |
results might have been obtained if respondents entered generic. keywords (e.g., payday
loans, cash checks), which wquld indicate that the “evidence of confusion” was produced
by the artificial survey and/or respondents’ misinterpretation of their task (as explained
below), rather than by any relevant cbnfusidn. Furthermore, the Mazis Survey failed to
include a control in which the same questions were asked about another payday loan
* company (again, using the identical search results), to examine whether similar
“confusion” results arerobtained regardless of the company to which respondents
pfesumably’ épply;
| 12.  Instead of including relevant controls, the Mazis survey tested whether
respondents click on links related to penny stocks or life insurance when looking to apply
for a cash advance. Thus, there was no real contrdl in the Mazis survey, which made it
fatally flawed with respect to any conclusions regarding “confusion” produced by the.
effect of triggering sponsored links on the “Check ‘n Go” keyword.

13.  The Mazis Survey respondents were asked about the listing or listings (in
- plural) on which they would click “first,” and they were later asked .about other listing/s
on which they would click. These leading questions greatly enhanced the likelihood that
-respondents would also point to sponsored links. However, when searching for

information in the real world, consumers can click “first” on just one listing (e.g., on the

- www.checkngo.com listing).
14.  Dr. Mazis interpreted any case where a respondent pointed to a sponsored

link as an indication that the respondent believed that the sponsored link would allow him

5
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or her to apply for a cash advance from Check ‘n Go. However, an examination of the
explanations provided by respondents who pointed to sponsored links shows that
virtually none of them understood the survey questions to mean that these links would
take them to Check ‘n Go. Instead, eXplénatiQns such as “no credit checks” indicate that
| respondents were focused on the links they would find most attractive if they wanted to
apply fora qash advance, regardless of the cdmpany from which they would receive the
money. While Dr. Mazis suggested during his deposition that such respondents could be
counted as confused because confusion could not be ruled out, the standard criterion for

- estimating confusion is observations of confusion (at least in the context of the survey),

rather than merely cases where confusion c_:ould not be ruled out.

15.  The relevant universe for the survey included consumers/respondents who
were likely to use the Google search engine for the purpose of applying for payday léans
from Check ‘n Go within the foreseeable future. However, the Mazis Survey failed to

| ascertain that respondenté (a) belonged to the small minority of Check ‘n Go customers
who apply for a cash advance through the Internet, (b) would use the Google search
engine for thﬁt purpose, (c) planned to apply for a cash advance from Check ‘n Go within
any specified period (e.g., three months, a year), and (d) had heard about Check ‘n Go
before the survey. As a result, the Mazis Survey universe was grossly over;inclﬁsive,

“ which means that its results were based in large part on the answers of irrelevant
respondents.

16.  Each one of the above flaws makes it impossible to rely on the Mazis
Surveiy to reach a:ﬁy conclusion regarding the effect of triggering sponsored links on the
keyword “Check ‘n Go.” The combination of such fatal flaws indicates that the Mazis
Survey cannot be relied upon and fails to provide any relevant information regarding

CNG’s allegations in this case.
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INTRODUCTION

17.  The stated objective of the Mazis Survey (Mazis Report, page 2) was to
determine “whether consumers who seek to access CNG Financial Corporation’s (CNG)'
| Check ‘n Go website though [through] Google’s search engine are likely confused as to
| the source of the sponéored links for payday loan services that appear on the Google
-~ search results page.” The Mazis Report then states the following conclusion (page 4): -
“The fe_sults of my survey revealed thét prospective Google users who were likely to
search for information about Check ‘n Go over the Internet were confused about the
sponsored links on the Google search results page.”
| 18.  Consistent with the stated objective and conclusion, the key question that
needs to be examined is whefher the Mazis Survey actually tested and established, as it
~claims, that entering the term “Check ‘n Go” in the Google search engine causes
confusion; that is, the kéy question is whether the fact that the sponsored links were
triggered by the key words “Check ‘h Go” caused survey participants to believe that
CNG sponsored, authorized, and/or was affiliated with the advertised links/websites. |
Another implicit assumpﬁon in the reported survey and conclusions was that (a) survey
participants (and consumers) were likely to try to apply for payday loans from CNG
using the Google search engine, and (b) respondents interpreted the questions to mean
that any listing they point to is one that would allow them to apply for a loan frdm CNG,
as opposed to any other source of payday loans. _

19.  Assuming that CNG does not generally object to the existence of Internet
search engines (e.g., Google) or to the right of such search engines to charge advertisers
for sponsored links that are tied to keywords, a central question is whether the seafch
| term at issue, Check ‘n Go, causéd the “confusion” referred to in the Mazis report. Thus,
including proper controls is absolutely essential for our ability to derive any conclusions
from the Mazis Survey. For instance, if respondents in a control group were to provide

similar answers after entering a generic term such as “cash checks” or ‘payday loans™

7 .
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(and seeing the same search results and sponsored links), then the obtained results in the
group that presumably entered the keywords “Check ‘n Go” could not be attributed to the |
search term at issue and likely reflected merely the survey methodology. These and other
issues are addressed in more detail below.
20. My evaluation of the Mazis Survey will focus on the following issues:
(a) whether proper controls were employed. |
(b) whether the questions asked pfoperly examined the stated objective of the survey
and were interpréted by respondents as they were interpreted in the Mazis Survey
report. |
~ (c) whether the survey approximated marketplace conditions.
(d) whether the survey respondents were representative of the relevant population of

consumers.
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DID THE MAZIS SURVEY INCLUDE PROPER CONTROLS? .

21.  As explained above, without proper controls, the results of the Mazis
Survey are lininterpretable and cannot support its stated conclusions. An examination of
~ the Mazis Report shows that the “control” used in the Mazis Survey consisted of a
‘webpage that imﬂuded sponsored links promoting investments in penny stocks, bonds, or
life insurance. ,

22. The Mazis Report explains the choide of a control as follows (page 7): “The
purpose of using a control cell was to determine whether the presence of a sponsored link
for companies offering payday loans (such as, ‘Payday Check to Go’) was a key reason
for consumers’ responses or whether ‘noise’ was the likely cause of consumers’
responses.” As should have been clear to Dr. Mazis, the stated “purpose” of the coﬁtrol
was'completely misguidéd; this purpose would have rhade sense only if CNG were
claiming that Google should not allow competiters of Check ‘n Go to advertise on any
webpage with search results. That is, if Check ‘n Go could support a claim that'hone_of
its competitors should be allowed to advertise on any Google webpage, then presenting a
“control” webpage with unrelated sponsored links might have made sense. | |

2 However, although CNG might wish that its competitors would not be
allowed to advertise their services on the Internet or on any Google webpage, that is not
the basis for its current Cofnplaint and was not the purpose of the Mazis .survey. Instead,
the survey should have tested whether _triggeﬁng the sponsored links of competing
services on the search term “check ‘n go” causes the alleggd confusion.” That is, given the
sufvey objective, the survey controls had to be selected such that one could determiﬁe
‘whether or not (a) entering the term “check n go,” as opposed to another term to which
CNG does not object, was responsible for any response to the sponsored links at issue,
and (b) whether or not similar results would be obtained if the same survey-questions

were asked abbut another cbrnpany offering similar services to those of Check ‘n Go.



24, However, instead of using relevant controls, the Mazis survey used as its
measure of “noise” the percentage of respondents who indicated that they would select
sponsored links promoting penny stocks and life insurance. Considering that penny
stocks and life insurance are quite different from the type of p_ayday loan services at
isSﬁe, it is unclear in what way such a *“control” could serve any relevant purpose. The
. only conceivable value of such a “control” is to account for respondents who acted
' 'randornly and clicked on just any spoﬁsored link, regardless of whether it had anything to

do with what respondents were presumably searching for.

25.  Insome cases, identifying a proper control may be difficult. In the present
case, however, it was quite simple. For example, to determine whether respondents
would have béen as likely to click on the presented sponsored links after entering a
search term other than “Check ‘n Go,” the Mazis Survey could have simply asked a

2?4

control group to enter a generic search term such as “payday loans,” “cash chccks,” or |
“cash advance™). If the percentage of respondents in that control group (presented with
the same sponsored links and asked the same questions), who indicated they would click
on one of the sponsored links, were similar to the corresponding percentage in the “test
group” (i.e., the group that entered the search term “Check ‘n Go;’), then we would
conclude that the search term did not create confusion. Unfortunately, the Mazis Survey -
.faﬂed to include such a straightforward control.

26.  Additional controls could have proirided further tests of whether entering
the search term “Check ‘n Go” leads to confusion among consumers who seek
_inforrnatibn about Check ‘n Go rather than about other similar companies. In particular,
given the survey methodology employéd in the Mazis survey (as discussed below), it is
quite possible that survey respondents would have been just as likely to select a presentéd
sponsored link if they had been told to assume that they wished to apply for a cash

advance from another company (i.e., one that had not been entered as the search term). If

that were the case, then we could reject the hypothesis that triggering these éponsor_ed

10
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links on the “Check ‘n Go” keywords caused confusion. Thlis; another control group .
sﬁould have been asked the Samer questions regarding a different cash advance service
- (keeping the “Check ‘n Go” and sponsored links the safne). Agairi, such a control was
not included in the Mazis Survey. | |

27. . Insummary, instead of including relevant, essential controls, the Mazié _
Survey used an irrelevant and ineffective control. The failure to include relevant controls
is a fatal flaw of the Mazis Survey. In other words, that flaw by itself makes it
ifnpossible to base any conclusions on the Mazis Survey and makes the survey results

irrelevant to the alleged confusion.

11
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DID THE MAZIS SURVEY QUESTIONS PRODUCE RELEVANT AND RELIABLE
RESULTS?

28.  Search engine vsers do not and cannot simultaneously click on multiple
listings. Instead, during the information search process, consumers Iﬁ_ay select just one
website first. If that site satisfies their needs, the search process often ehds. If they wish
to return to a site or a webpage visited previously, they can simply hit the “back” buﬁon;
or if they wish to look for further information, that can similarly be done very easily on
the Internet. Accordingly, it is unrealistic and not-méaningful to ask survey respondents
about the listings (in plural) they would click on “first” if they wanted to apply for a cash
advance from CNG. Similarly, if the search process ends after the first choice, it is not
meaningful and misrepresents reality to invite survey respondents to select all those links
they are “likely” to select. The most relevant question relates to the one 1isting on which
they would click first. |

29.  AsIteach my doctoral students, if one wants respondents to focus on a
- particular aspect, the question must be worded accordingly, with a clear and
| unambiguous emphasis on that aspect. Otherwise, the respondents may miss the point of
the question and answer a different question that is driven by the stimulus shown to them.
Consider Question 1 in the Mazis Survey, which was asked while reépondents were

.-shown a webpage with organic search results and sponsored links .generated by the
.. keyword “check n go.” The question was phrased as followsrz
“If you wanted to apply for a payday loan of a cash advance from CHECK N GO,
whichr listing or listings on this page would you be most likely to click on first.
Please point to the listing you would be most likely to click on first.”
30. As phrased, the question failed to focus the respondents’ attention on what
was presumably its main objective, that is, identifying the listing that would be selected if
respondents wanted to apply for a loan specifically from the company called Check ‘n

Go, rather than from any other company. Instead, the question invited respondents to

12
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select one or a menu of listings on which they might click “first,” and an examination of
the questionnaires indicates that many of the respondents indeed selected multiple listings
when answering this question. Again, as is obvious, respondents (and consumers) can
click “first” on only one listing. Thus, as phrased, the questién suggested to respondents
that there was no limit on the number of listings on which they might click first. This
bias was likely to increase greatly the likelihood of selecting multiple listings, including
sponsored links. | |
31. 'When asked during his deposition how it was possible that consumers
- 'would click “first” on more than one listing, Dr. Mazis said (rough transcript, p. 33): “A
lot of times people, they may have more than one listing in mind. Maybe I would click oﬁ
this one or maybe I would click on this one. It basically gives people the option and not
- force them tb pick one thiﬁg This explanation appears to avoid the obvious
1mp0351b1111:y of clicking on more than one listing “first.” While consumers m1ght
' con51der more than one listing, they cannot click on more than one listing first (and,
often, last). Accordingly, respondeﬁts had to bc-asked to s-elcct the one listing on which
- they would click first. Similarly, in studies of consumer choic.e.,4 respondents are
typically asked about the one option they would choose, even though they often consider
and debate among multiple options. | |
32.  During his dép_osition (rough transcript, p. 49-50), Dr. Mazis was asked

about the unrealisﬁc “CODfI.lSiOI‘l’-’ produced by the wording of the questions:

“Q. In the real world, if he was at a screen and actually had to click one or another

link first, he might very well have click'ed.Check ‘n Go first, correct?
A. Icouldn’t tell. I don’t know. |

Q. But you counted him as confused, correct?

* See, e. g., Itamar Simonson and Amos Tversky (1992) "Choice in Context: Tradeoff Contrast and Extremeness
Avers:on Journal of Marketing Rcsearch, 29 (August), 281-295.

13
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A. TIcounted him in [as] confused because he mentioned three sponsored links ...
Q. ... eventhough ... in the real world his first choice might have taken him to
Check ‘n Go? | |

A. Wedon’tknow. We have noidea.”
Thus, even when the survey fesults did not support the existence of confusion and Dr.
Mazis had “no idea” if the respondent was confused, he just counted those responses as
reflecting conﬁlsion. |

| 33.  Given the explici{ mention bf the option to select multiple ﬁstings on which
one would click first, many respondents were likely to assume that they were expected to
select more than one listing. Furthermore, as discussed further below, because
respondents in the Mazis Survey received an unusually high monetary compensatibn for
their participation, they were particularly likely to follow the leads of the questions
presented to them (related to the concept of survey “demand effects”). This effect was
likely to contribute to respondents’ willingness to indicate multiplé listings on which they
would click “first." |
34. If, as CNG apparently suggests, everyone who enters the “check ‘n go”

keyword has already decided that he or she wants to apply for a loan from CNG, then
these consumers (and the Mazis Survey respondents) will go to the CNG site and stop
there. However, in the Mazis Survey, respondenté were asked in Question 1 to selectr
multiple listings on which they would click “first” and were then invited in Question 4 to
 select additional listing or listings on which they were likely to click if they wanted to
apply for a cash advance from CNG. As indicated, assuming consumers entered the

Check ‘n Go keyword and then clicked, for example, on the www.checkngo.com link,

they would have had no reason to look for other listings. However, since respondents
were likely to cooperate with the demands and suggestions of the survey questions, this

question guaranteed that more respondents would select additional listings that appeared

14
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on the search results page. Again, these biased and unrealistic questions produced the’
obtained results and, therefore, cannot Be relied upon.
35.  The Mazis Report relied on answers to questions regarding the links that
_tespondents said they would click on to produce its estimate of confusion. Thus,
respondents who indicated that they would click first on sponsored links were counted as
confused. However, a closer examination of the questions and web page shown to
- . respondent suggests that many of the respondents could have interpreted and, in fact, did
| interpret the questions as referring to the sites they‘would go to if they Wénted a cash |
advance regardless of the particular source (i.e., ignoring the reference to CNG). In other
words, there is no evidence that these respondents, including almost all of those who
were counted by Dr. Mazis as cbnﬁlséd, believed that the sponsored links they pointed to
were related to CNG. That is, as shown below, the explanations provided by the great
majority of those counted as confused did not support the claim that they were confused
or believed that the sponsored links were related to CNG. |
36.  Thus, the Mazis Report interpreted any answer pointing to a sponsored link
as evidence of confusion, that is, a respondent who mistakenly believed that the
sponsored link represented a website where they could apply for a cash advance from a
company calied Check “n Go, as opposed to applying for a cash advance from another
company. Ifthat iﬁterpretation of answers pointing to sponsored links is correct,. then we
would expect respondents to explain their answers based their reasons for béliéving that
the selected listing would take them to the Check ‘n Go website. | |
' 37. However, an examination of the explanations actually provided by
‘respondents who pointed to sponsored links indicates that almost all of them referred to
the advertised advantages of that site, such as “No fax, no credit checks.” Such answers
make no sensé if respondents accepted the assumption that they had alreédy decided to
apply for a cash advance from a company'called- Check ‘n Go. That is, if the respondents

' accépted the premise that they had already decided to get a cash advance from CNG, then

15
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there was no need to mention the advantages of the sponsored link. Thus, the faét that
respondents who pointed to sponsored links (and were therefore counted by Dr. Mazis as
coﬁfused) explained their answer based on the advertised features of the site indicates
that respondents did not understand the question. ', .

38 Itis noteworthy that, unlike virtually all reports describing likelihood of
confusion surveys, the Mazis Report did not discuss or present any analysis of the
respondents’ expianations, because Dr. Mazis “didn’t find them particularly helpful”
(rough transcripf, p- 53). Furthermore, during his deposition, Dr. Mazis conceded that
respondents whom he had counted as confused might not have been confused, though he
could not rule out that they were confused (rough transcript, p. 46: “All I can say is that I
- wouldn’t rule it out”). And since confusioh could not be ruled out (based on the survey
questions), Dr. Mazis counted these respondents as confused.

39.  Before explaining why such misunderstandings by respondents were quite
possible and even likely, it should be noted again that a proper control would have
allowed us to examine whether misinterpretaﬁons of the Mazis Survey questions were
responsible for answers referring to sponsored links. For example, if respondenté ma
control group were asked about the listings they would click on if they wanted to apply
- for a cash advaﬁc_e from a different company such as “Check into Cash” (after entering
the éearch term “Check ‘n Go™), one could compare the percentages of respondents
pointing to a spdnsored link in the control group versus the test group. Since such a
control was not included, we have to rely on the respondents’ explanations to try to
understand how they interpreted the questions they were asked..

40. Furthermore, considering that the sufve_y was presurnably designed to
assess whether respondents, who understood that “Check ‘n Go” was one particular
company, mistakenly believed that a sponsored link would allow them to apply for a cash
advance from that company, the queéﬁons should have been phrased in a clear and

unambiguous manner. However, the above Question 1 did not mention that Check ‘n Go

16
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was a company, with the last sentence of that question merely asking, “Please point to the

listing you would be most likely to click on first.” Accordingly, it is reasonable to

assume that a significant portion of the respondents (a) might not ﬁave known what

i Cheék ‘n Go stood for, such as whether it was a particular company or a generic term for
a cash advance service, and (b). assumed that the interviewer was interested in the
listing/s that respondents found most attractive, whether or not it was associated with a
particular company.

41.  Asindicated, consideﬁng that the survéy participants were prospective

- customers of a cash advance service like CNG, one can reasonably assume that they were
willing to go to great lengths to obtain monetary rewards. It is thus rather peculiar that
Dr. Magzis chose to give participants an unusually high compensation, $10, for their
participation in a rather short survey. While a small compensatibn {e.g., $2-4) is not

‘uncommon and often does not raise any concerns, a $10 compensatlon especially for thls
survey universe, had the potential to encourage misrepresentations and overly
cooperative responses (1.e., strong demand effects). In theory, the respondents were
informed of the generous $10 compensation only after they had qualified for
-participation.- However, given such a high compensation and the particular respondetit
universe, there was a high likelihood that inferviewers informed prospective respondents
as soon as they were approached that, if they qualified, they would receive $10.

42.  Furthermore, prospective respoﬁdents, who were hoping to qualify for the
$10 survey, were likely to say “yes” when answering the screening -questions. In
particular, instead of asking prospective respondents to name all the cash advance

“companics they might consider or had heard about (i.e., an open-ended question format),
which would have guaranteed at least that respondents had indeed heard of CNG and
might consider it, thé Mazis Survey screener provided three ﬁames, including CNG, and
asked respondeﬁts if they would consider them for a cash advance. It is noteworthy that,

according to CNGV’S Complaint, it has had 1.8 million customers (perhaps including
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repeat customers) over a period of five years (and only a small minority of them épplied
for a loan online, as discussed below). Thus, it is reasonable to assume that many |
consumers in the relevant universe had not heard of CNG, did not know what it stood for,
and would not consider getting a cash advance from that company. However, given the
~promise of $10 for a short survey, they were likely to say “Yes” in response to the
.‘ screening questions.(e.g., whether 'they would consider CNG). It is also noteworthy that,
except for item D in the Screener, nowhere else in the Mazis Survey questionnaire was
there a reference to Check ‘n Go as a speciﬁé company, as opposed to a service to which
one goes to cash checks. | |

43. It was easy to phrase the key questions in the Mazis Survey, those that
served as the basis for its confusion estimate, more clearly and in a less ambiguous way.
. For example, Questions 1 and 2 could have been phrased as follows:

“1. If you wanted to apply for a payday loan or a cash advance from the company

‘called CHECK N GO, which listing on ;chis page would you click .on. Please

point to the listing you would click on if you wanted to apply for a cash advance
from the company CHECK N GO.”
[for the indicated listing, respondents could then be asked]
2. What makes you say that this listing would allow you to élpply for a cash advance
from the company CHECK N GO?”
Such phrasing of the questions would have made it clear to respondents that the question
focused on the link they would select to obtain a cash advance from the named source,
CHECK N GO, as opposed to another company.

44.  Furthermore, even respbndents who understood the question as interpreted
by Dr. Mazis might have pointed first to a sponsored link despite being fully aware that
that listing was not connected in any way to Check ‘n Go. That is, if respondenfs found
the description of the sponsored link attractive, they could have selected that link to

explore the possibility of getting cash advance from another source, even if they did not
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associate it with CNG. Because, as explamed above, the source of the cash advance is

erly to make little difference to the person recéiving that money, a consumer and a

survey respondent would be Wiée to seek the besf terms available regardless of the

source. This process is consistent with the manner in which consumers generally seek
| information about options, and the Internet makes it particularly easy and virtually

~ costless to obtain more information before committing to a particular option such as the

. CNG website. Of course, the consumer can then easily return to the previous site by

hii:ting the Backspace key. If respondents interpreted the question regarding the listing
- they would click on first in this manner, instead of the way Dr. Mazis presumed (or could
‘not rule out), they would have explained their decision to select the sponsored links based
on tﬁe advertised advantages of the listing (e.g., “no credit checks™), without offering any
explanation as to why they believed the sponsored link would take them to CNG.
45.  As indicated, an examination of the explanations provided by respondents

who pointed to sponsored links shows that the overwhelming maj‘ ority of them referred to
- the attractive, advertised features of those links. Such explanations are nonresponsive to
the question if one assumes that the question focused on the reasons for believing that the |
self.:ctedrlinks would allow the respondents to apply for a cash advance from Check ‘n

Go. |

46.  In addition to the ambiguity of the Mazis Survey questions, they were

leading. In particular, after réspondenfs answered the questions regarding the listings
they would click on, they WGre_ dirécted (in Question 6) to a particular listing, a sponsored
link, and asked about the company that lis_tilig would take them to. This question was
highly leading and suffered from strong demand effects (i.e., respondents were likely to
guess what the “right” or expeéted answer was). That is, considering that this question
* came after respondents had been asked where they would go if they wanted to sﬁbmit an
application to Check ‘n Go, it was reasonablc'to assume that the interviewer was giving

them the correct answer — why else would the interviewer select that listing from all those
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on the page? Of course, if the listing about which they were asked clearly had nothing to
do with cash advance applicatiohs, as was the case with the Mazis Survey “control” (e.g.,
“New Penny Stock Soaring” or Life insurance™), respondents were highly unlikely to
assume that that listing would take them to a cash advance provider. Thus, because
Question 6 was so clearly leading and suffered from demand effects, the answers

provided no relevant information.
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DO THE MAZIS SURVEY RESULTS SUPPORT THE STATED CONCLUSION
THAT TRIGGERING SPONSORED LINKS ON THE “CHECK ‘N GO” KEYWORD
' | CREATES CONFUSION? |

47. As aIready explained above, the stated objective of the Mazis Survey was |
(Mazis Report, page 5): “to assess the likelihood of confusion caused by Google’s
‘ AdWords’ policy, which permits competitors of Check ‘n Go to select the term ‘Check |
‘n Go’ as a keyword for advertisements that appear as sponsored links on the Google
search results page.” Given this objective, one would have expected Dr. Mazis to
analyze the explanations provided by respondents and count the number of respondents |
who (a) selected a sponsored listing, and (b) mentioned the fact that the selected listing
was triggered by (or appeared on the search results page) the search term “Check ‘n Go”
and, at the very least, would take them to a site from which they could obtain a CNG
payday loan. | _

48.  Surprisingly, no such analysis was reported, and Dr. Mazis simply ignored
the explanations because he did not find them “lﬂarticularly helpful.” An examination of
the explanaﬁons may provide some insight as to why they were deemed not very helpful.
Virtually none of the respondents who pointed to a sponsored link offered any reason as
to why that listing was connected in any way to CNG. In fact, Virfuaily none of the
explanations of those respondents who Dr. Mazis céunted as confused even mentioned
CNG or that they pointed to a listing because Check ‘n Go was the search term. Instead,
the typical explanations simply referred to the advantage/s highlighted in the listing, such
as “no credit checks.” As Dr. Mazis testified (rough deposition transcript, p. 45-46),

- when he could not rule out that respondents were confused, he simply assumed (and
reported) that they were. Such an approach is e){tremely unusual. In previous cases [
have been involved in pertaining to likelihood of confusion, the evidence relied upon

' consisted of responses indicating confusion, not cases where confusion could not be ruled

out. .
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49.  Thus, results of the Mazis Survey do not support the hypothesis that
confusion is “caused.by Google’s “AdWords’ policy, which permits competitors of
Check ‘n Go to select the term ‘Check ‘n Go’ as a keyword for advertisements that

- appear as sponsored‘links on the Google search results page.”
50.  Finally, it is noteworthy that the listings that respondents selected most
- often were those linking to CareerBuilder.com websites. While Dr. Mazis explained that
one could link to the CNG website by first going to the CareerBuilder.com site, the fact
that these job search sites were the most commonly selected listings is a further indricatiron

of the high level of “noise” in this survey.
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DID THE MAZIS SURVEY APPROXIMATE MARKETPLACE CONDITIONS?

51.  Although the earlier discussion already referred to different ways in which
the Mazis Survey violated the standard that a survey should approximate marketpiace
‘conditions as closely as possible, it is important fo expand on that important rule. Indéed,
one of the most basic principles of surveys conducted in a litigation context is that,
although a survey typically cannot replicate marketplace conditions, the survey
| should be designed so that it approximates the essential characteristics of the
marketplace as closely as possible. As Professor McCarthy points out, “the closer
the survey methods mirror the situation in which the ordinary person would
encounter the trademark, the greater the evidentiary weight of the survey results.”

52.  Dr. Mazis testified (rough transcript, p 26) that he did not know what
percentage of prospective CNG customers applied for payday loans online or what
percentage of th(_)se_ who visit the CMG website proceed to apply for a loan. My
understanding is that the overwhelming majority of CNG customers do not apply for a
cash advance using the Internet or an Internet search engine. Accordingly, the procedure
uséd in the Mazis survey did not attempt to approximate the typical way in which
consumers in fhe marketplace apply for CNG loans. |

53. Furthermore, considering that only a relatively small minority of CNG
customers apply for loans online, one would have expected-'the Mazis survey to screen
| respondents on that basis. However, the Mazis Survey Screener did hot even try to find
out if respondents belonged to that select group, apparently assuming that those using the
Internet to apply for CNG services are not more sophisticated with respect to usage of thé
Internet than those who do not use the Internet to apply for loans. For example, in reality,

those using the Internet to apply for loans might be more likely to recognize that,

* McCarthy at §32:163.
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- whenever they séarch for iﬁfonnation about a particular prodﬁct/ service type, there is a
high likelihood of encountering ads by various provideré of related products/services,
consistent with the basic marketing concepts of customer segmentatibn and targeting.
Accordingly, to the extent that the Mazis Survey intended to assess the likelihood of

| confusion among those who might use the Internet to apply for a CNG cash advance, it
was essential to confirm that the respondents were indeed likely to use the Internet and a
search engine for that purpose.

54. - However, respondents were never asked if they would or might use the
‘Internet or an Internet search engine to app-ly for a cash advance. Instead, respondents
were merely asked about information search. Moreover, as detailed below, respondents
Wére never asked if they had ever heard of CNG before the survey. Since only those who
‘had heard of the company might apply for a cash advance from that company, many of
the respondents are unlikely to consider applying for a CNG cash advance (oﬁ or off the

Internet).
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DID THE MAZIS SURVEY RESPONDENTS REPRESENT THE RELEVANT
CONSUMER UNIVERSE?

55. As Professor McCarthy points out,® “The first step in .designing a survey is

to determine the “universe’ to be studied. The universe is that segment of the population
-whose perceptions and state of mind are relevant to the issues in the case. Selection of
the proper universe is a crucial step, for even if the proper questions are asked in a proper
manner, if the wrong persons are asked, the results are likely to be irrelevant.”

56.  Considering that the stated objective of the Mazis Survey (Mazis Report,
page 4) referred to potential confusion among consumers who use the Google search
engine to apply for a cash advance from Check ‘n Go, the relevant respondent universe
should have included consumers who expected to use Google for that purpose. Limiting
the respondent universe to that group was impoftant because such respondents were
likely to be better familiar with the types of information and links that are triggered when
one uses the Google search engine to seck information about companies such as “Check
‘n Go.” Conversely., consumers who have not ﬁsed Google for that purpose and would
not seriously consider applying for a cash advance using the Internet are likely to be less
experienced with thc.-Iriternet marketplace and the use of advertising aﬁd sponsored links
on the Internet. |

57.  Asindicated, it appears that.‘relatiVely few consumers have applied for a
CNG cash advance using the Internet, and the overwhelming majority of customers rely

‘ instead on the CNG brick-and-mortar stores. Accordingly, it appears highly unlikely that
the Mazis Survey sample included many respondenté who had had actual experience
using Google to apply for a CNG cash advance. Moreéver, alfhough candidate

respondents may very well say that they might search for information about cash advance

S McCarthy at §32:159.
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services, it is reasonable to assume that relatively few of the respondents would actually
~ do that in the foreseeable future. | _
58.  The Mazis Survey respondents were not screened based on whether they

w'ould_ apply for a cash advance on the Internet or whether they might usé the Google

~ search engine for that purpose. Instead, they were merely asked if they would use the
intémet to search for information about payday loans or cash advance services. No time
frame was provided, so prospective respoﬁdents could have assumf;d that the question
referred to any pbtential future search. |

59. Askiﬁg about a future search about a particular company type is also not a

meaningful question, because it is unreasonable to expect that consumers plan their

Internet searches in advance or have any specific idea as to whether they would or would
not perform an Internet search about a particular company. |

| 60.  Consumers who might enter the scarch term “Check “n Go” in order to
apply for a cash advance from CNG have presumably heard previously about the
company. Accordingly, one would have expected prospective respondents to be screenéd '
based on prior familiarity with CNG. However, no such familiarity or even awarencss
test was measured (which could have been easily done, using proper controls, such as by
including “phantom” narhes). Instead, respondents were merely asked if they would
consider taking a cash advance from CNG. Since one does not need to know CNG in
order to “agree” to accepf money from it, this question could not be relied upon to |
provide any indication of prior familiarity or likelihood of actually considering applying
for a cash advance frorﬁ CNG.

61.  Furthermore, many of those who might use the Internet to apply for a cash -

advance from Check ‘n Go are likely to be sufficiently sophisticated to anticipate that

entériﬁg the URL www.checkngo.com will take them to Check ‘n Go. Thus, as
indicated, the Mazis Survey screener should have qualified respondents by identifying the

(small) subset of consumers who are likely to apply for a cash advance from CNG on the
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Internet and wounld use the Google search engine fo1.~ that purpose. However, the Mazis
Survey screener failed to include questions that could identify such relevant respondents..
62.  Based on these failures to screen prospective respondents based on the

relevant criteria, we can conclude that the Mazis Survey universe was greatly over-
inclusive and, in all likelihood, did not includé a sufficient number of qualified |
respondents. As Professor McCarthy points out,” “if the wrong persons are asked, the

| results are likely to be irrelevant.” In particular, an over~incluéive universe skews the
results by introducing irrelevant déta. As indicated, the failure to limit the resﬁondents to

 those in the relevant universe was likely to be material, because those likely to use the

Google search engine to apply on the Internet for a payday loaﬁ are likely to be more

~ sophisticated and knowledgeable and more likely to make informcld decisions regarding

- their choice of the listing on which to click.

2/ a7 IRy Y
Dhte / * Ttamar Simonson, Ph.D.

7 4 7. Thomas McCarthy, McCarthy on Trademarks and Unfair Compentmn [MecCarthy] §32: 159 (Fune 2002).

While I am not an atforney or an expert on legal matters, I find it useful to refer to legal authorities and prior court
decisions to illustrate the types of issues and principles that have come up in connection with the evaluation of
hkehhood of confusion and other SUTVeys.
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Research, (March), 14,4, 566-78.

ARTICLES UNDER REVIEW

Aimee Drolet, Dale Griffin, Mary Frances Luce, and ltamar Simonson, "The Influence of
Cognltlve Load on Consumer Choice Processes."

Raymond Fisman, Sheena lyengar, Emir Kamenica & Itamar Simonson, “Ramal
Preferences in Dating: Evidence From Speed-Dating Events.”

Song-Ch Yoon and ltamar Simonson, “The Context of Construction As a Determinant
of the Stability of Consumer Preferences.”

Stephen Nowlis, Ravi Dhar, and Itamar Simonson (2006), “The Effect of Decision Order
on Purchase Quantity Decisions.”
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EDITORIAL ACTIVITIES

Editorial Boards: Journal of Consumer Research, Journal of Marketing Research,
" Journal .of Consumer Psychology, Journal of Marketing, Journal of Behavioral Decision
Making, International Journal of Research in Marketing, Review of Marketing Research,
Marketing Letters, Review of Marketing Research.

Reviewer for Marketing Science, Journal of Economic Behavior and Organization,
Management Science, Journal of Retailing and Consumer Services, Journal of
Marketing, Journal of Retailing, Organizational Behavior and Human Decision
Processes, Journal of Experimental Psychology, Psychological Review, Psychological
‘Bulletin, Journal of Personality and Social Psychology, Psychological Science,

California Management Review, Journal of Economic Psychology, European Journal of
Social Psychology, and Medical Decision Making.

PROFESSIONAL AFFILIATIONS

American Marketing Association
Association for Consumer Research
Judgment and Decision Making Society
American Psychological Society

- PERSONAL DATA

Birth Date: December 25, 1951
Marital Status: Married, 2 children



Case 1:06-cv.-_00040-_SSB-TSB Document 70-8 . Filed 07/_13/20,0_7 Page 38 of 43

xhibit B



Case 1:06-cv-00040-SSB-TSB  Document 70-8  Filed 07/13/2007 | Page 39 of 43

EXHIBIT B

Cases in which Dr. Itamar Simonson Testified as an Expert at Trial (including written

expert reports submitted to the court) or by Deposition in the Past Four Years

M2 Software v. Madacy, Inc.

Oracle v. Light Reading |

R.J. Reynolds Tobacco Company v. Cigarettes Cheaper
Empresa Cubana Del Tabaco v. General Cigar
BattleBots v. Anheuser-Busch

Kal Kan Foods v. Iams and Procter & Gamble

Coffee Bean & Tea Leaf v. Starbucks

Starbucks v. Sambuck’s Co-ffeehouse'

A T A o A

Visa International v. VeriSign; VeriSign v. Visa International

—
ol

. Trek Bicycle v. Thane International

. We’ve Only Just Begun Wedding, Inc. v. The Little White Wedding Chapel, Inc.

ek
N =

. Kubota Corporation v. Daedong — USA

-
LS ]

. ZonePerfect Nutrition Company v. Hershey Foods and Mr. Barry Sears

. Verizon Directories v. Yellow Book

[ray
N

. CipherTrust, Inc. v. IronPort Systems, Ing¢. |
. GEICO v. Google et al.
. Lucent v. Foundry Networks

_— e e e
oo 3 O L

. T. Rowe Price v. Schwab

-
o

. Photographic NMlustrators Corp. v. The Gillette Company

b
<o

. KCI et al. v. BlueSky et al.
. BTA Branded v. Syngenta Seeds and Tanimura & Antle

o T
N e

. Markwins Beauty Products v. Mirage Cosmetics

. Nissan Motors v. VW and Audi of America

S
LS
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24.
25.
26.
27.
28.

29

30.

31,
32.
33.
34,
35.

36,

Met-Rx Substrate Technology V. Cﬁampion Nutrition
FTC v. QVC et al. |

Classic Foods v. Kettle Foods

Allergan v Klem-Becker

CollegeNET, Inc. v. XAP Corp.

Enterprise Rent-A-Car v. U-Haul International
Nautilus v. ICON |

Newport Pacific v. Moe’s Southwestern Grill
American Blinds & Wallpaper Factory v. Go_ogle Inc.
WG Security Products, Inc. v. Tyco International
Kargo Global, Inc. v. Advance Magazine Publishers, Iné.
Ann Castello et al. v. Allianz Life Insurance

Dyson v. Maytag

37.Talwar et al. v. Creative Labs

38.

Bare Escentuals Beauty v. MD Skin Care
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EXHIBIT C
Documents Reviewed:
Mazis Expert Report and exhiBits thereto
Documents produced by Dr. Mazis (MAZISOOOOOl —-5105)
CNG presentation re demographics (CNG002823-2856)

Rough transcript of Mazis Deposition
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PROOF OF SERVICE

I am employed in the City and County of San Francisco, State of California in the office
of a member of the bar of this court at whose direction the following service was made. Iam

over the age of eighteen years and not a party to the within action. My business address is Keker

Al

Van Nest, LLP, 710 Sansome Street, San Fraﬁcisco, California 94111.
On February 15, 2007, I served the following document:
REBUTTAL EXPERT REPORT OF DR. ITAMAR SIMONSON

by regular UNITED STATES MAIL by placing a true and correct copy in a sealed envelope
addressed as shown below. I am readily familiar with the practice of Keker & Van Nest, LLP for
collection and processing of correspondence for mailing. According to that practice, items are
deposited with the United States Postal Service at San Francisco, California on that same day
with postage thereon fully prepaid. I am aware that, on motion of the party served, service is
presumed invalid if the postal cancellation date or the postage meter date is more than one day
after the date of deposit for mailing stated in this affidavit.

and

by EMAIL PDF, by personally emailing a true and correct copy addressed as shown below.

Barry D. Hunter

Frost Brown Todd LLC

250 West Main Street, Suite 2700
Lexington, KY 40507
bhunter@fbtiaw.com

I, declare under penalty of perjury under the laws of the State of California that the above

is true and correct. Executed on February 15, 2007, at Sa’g Francisco, Californja-

Vo2 VL

\_NOELLE NICHOLS

PROOF OF SERVICE
373659.01



