
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

JACK KELLEY, et  a l. ,

Pla int iffs,

v. C-1-07-008

UNICO HOLDINGS, INC., et  a l. ,

Defendants.

ORDER

This mat ter is before the Court  upon the Report  and

Recommendat ion of the United States  Magist ra te Judge (doc. no. 33),

pla int iffs’ object ions (doc. no. 34), object ions by defendant  Unico

Holdings, Inc. (here inafter “Uni co”) and defendant  CVS Pharmacy, Inc.

(here inafter “CVS”) (doc. no. 35) and defendants’ response to pla int iffs’

object ions (doc. no. 38).  Th e Magist ra te Judge concluded that  no

genuine issues of materia l fact  ex ist   and therefore recommended that

defendants’ Mot ion for Summary Judgm ent  (doc. no. 19) be granted;

defendants’ Mot ion for Part ia l Summa ry Judgment  (doc. no. 21) be denied

as moot ; and defendants’ Mot ion to St rike (doc. no. 28) be denied as

moot .
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I .  Int roduct ion

On November 28, 2006, pla int i ffs Jack and Pamela Kelley filed a

Compla int  against  Unico and CVS in the Common Pleas  Court  of But ler

County, Ohio.  Defendants removed the act ion to the United States

Dist ric t  Court  on the basis of di versity jurisdic t ion on January 4, 2007.

Follow ing removal to this court , defendants filed a  mot ion for summary

judgment  (doc. no. 19) and a separ ate mot ion for part ia l summary

judgment  regarding the applicabilit y of Ohio’s damage caps on non-

economic damages (doc. no. 21).  Pla int iffs f iled responses to both

mot ions (doc nos. 24, 25).  In support  of the ir res ponse in opposit ion to

defendants’ mot ion for summary judgment , pla int iffs submit ted: (A) an

affidavit  of Jack Kelley (here inafter “K elley”); (B) excerpts from Kelley’s

deposit ion; (C) an expert  report  authored by Arthur H. Cohen, M.D.; (D) an

expert  report  authored by Eric  Brow n,  M.D.; (E) an art ic le  t it led “Renal

Failure Due to Acute Nephrocalc inosis Follow ing Ora l Sodium Phosphate

Bow el Cleansing”; and (F) excerpts from the deposit io n of K im Jure ll,

M.D.  (doc. no. 25, a t tachments).
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I I .  Pla int iffs’ Object ions to the Report  and Recommendat ion

Pla int iffs spec ifica lly make the follow ing object ions to the Report

and Recommendat ion:

C The Magist ra te Judge’s Report  and Recommendat ion erroneously
concludes that  there is no genuine i ssue of fact  concerning the
issue of prox imate causat ion in  pla int iffs’ product  liability –
inadequate w arning c la im.

C The Report  and Recommendat i on erroneously concludes that
pla int iffs fa iled to present  evi dence that  the risk s assoc iated w ith
the ingest ion of the CVS laxat iv e as a bow el c l eanser outw eighed
the benefits assoc iated w ith such use.

C The Report  and Recommendat ion erroneously concludes that  no
genuine issues of materia l fact  remain concerning pla int iffs’ fraud
c la im. 

C The Report  and Recommendat ion e rroneously concludes that  no
genuine issues of materia l fact  remain concerning pla int iffs’ CSPA
cla im. 

C The Report  and Recommendat ion erroneously conc ludes that  no
genuine issues of materia l fact  remain concerning pla int iffs’ unjust
enrichment  c la im. 

I I I .  Defendants’ Responses to Pla int iffs’ Object ions

Defendants respond to pla int iffs’ object ions as foll ow s:  

C The Magist ra te Judge correct ly concluded that  there is no genuine
issue of materia l f act  concerning the issue of  prox imate causat ion
in pla int iffs’ product  liab ility – inadequate w arning c la im.
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C The Magist ra te Judge correct ly conc l uded that  pla int iffs fa iled to
present  evidence that  t he risks assoc iated w ith the ingest ion of the
CVS laxat ive as a bow el c leanser outw eighed the ben efits
associated w ith such use. 

C The Magist ra te Judge correct ly  concluded that  no genuine issues
of materia l fact  remain concer ning pla int iffs’ fraud c la im. 

C The Magist ra te Judge correct ly conc luded that  defendants are
ent it led to summary judgment  on pla int iffs’ CSPA and unjust
enrichment  c la ims.  

IV.  Defendants’ Object ions to the Report  and Recommendat ion

In addit ion, defendants ra ise the fo llow ing object ions to the Report

and Recommendat ion:

C The Magist ra te Judge erroneously  conc luded that  there w as an
issue of fact  as to Kelley’ s actua l use of defendants’ product .

C The Magist ra te Judge erroneously conc luded that  the re w as an
issue of fact  regarding def endants’ know ledge of the risks
associated w ith the use of ora l  sodium phosphate and the ir fa ilure
to provide a w arning that  a  manufacturer exerc ising reasonable
care w ould have provi ded concerning that  risk .

C The Magist ra te Judge erroneously conc luded that  pla int iffs’ CSPA
cla ims w ere not  barred by the per sonal injury except ion set  forth in
Ohio Rev. Code § 1345.12(C).

C To the extent  this Court  finds an issue of fact  as to any of pla int iffs’
c la ims, the Magist ra te  Judge ma y have erroneously dismissed
defendants’ Mot ion to St rike the A ffidavit  of Jack Kelley as moot .
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C To the extent  this Court  finds an issue of fact  as to any of pla int iffs’
c la ims, the Magist ra te Judge may have erroneously d ismissed
defendants’ Mot ion for Part ia l Summary Judgment  as m oot .

V.  Pla int iff Ke lley’s Actua l Use of the CVS Laxat iv e

The Court  finds that  defendants have ra ised a va lid object ion to the

Magist ra te Judge’s conc lusion t hat  there is an issue of fact  as to Kelley’s

actua l use of defendants’ product .  The pert inent  po rt ion of the

Magist ra te Judge’s Report  and Reco mmendat ion concerning this issue

is as follow s:

Defendants argue that  Pla int iffs’ c la ims must  fa il as a mat ter
of law  because Pla int iffs hav e not  show n actual use of
Defendants’ product .  Defendants point  to Kelley’s deposit ion
test imony, w here in he w as adamant  that  he purchased  tw o
1.5 ounce bot t les of the CVS laxat ive.  Defendants show ,
how ever, that  a t  the t ime of  Kelley’s a lleged purchase of the
CVS laxat ive, they only manufactured and sold 3 oun ce
bot t les of the CVS laxat iv e, and only began se lling 1.5 ounce
bot t les of the CVS laxat ive at  a  la ter t ime . . . F urther, the
Nashville  CVS store w here Kelley a llegedly purchase d the
product  only sold one 3 ounce bot t le  during the w eek of
Kelley’s a lleged purchase, a  f act  Pla int iffs apparent ly now
concedes [sic ].

In response to Defendants’ content ion, Pla int iffs submit ted an
affidavit  of Kelley, w here in Ke lley sta tes that  he w as mistaken
during his deposit ion, and that  follow ing the deposit ion, he
remembered that  he only pur chased one 3 ounce bot t le  of the
CVS laxat ive.  (Kelley Affidavit , ¶  7).  According to Kelley, from
t ime to t ime before his deposit ion, he shopped at  CVS stores
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and saw  1.5 ounce bot t les of the CVS laxat ive for s a le .  ( Id .,
¶ 6).  Based on those observat ions, Kelley contends in his
affidavit  that  he “mistakenly be lieved” that  he “purchased tw o
1.5 ounce bot t les” and test ified during his deposit ion about  his
mistaken belie f.  ( Id .)  Upon learning that  records from the
Nashville  CVS store re flected “the sa le of a  single 3 oz.
package” of the CVS laxat ive “for  the sa les w eek that  inc luded
March 9, 2005[,]” Kelley now  r ecalls purchasing only a  single
3 ounce bot t le  of the CVS laxat ive.  ( Id ., ¶ 7).

*  *  *

Without  even considering Kelley’s a ffidavit , issues of fact  st ill
remain.  While  the conflic t  betw een Kelley’s deposit ion
test imony and CVS’s records ra ise quest ions as to w h ether
Kelley actua lly used the CVS laxat ive, for purposes  of
summary judgment , w e must  const rue the facts in Pla int iffs’
favor.  In his deposit ion, Kelley spec ifica lly reme mbers
entering a CVS store in Nashville , Tennessee, and p urchasing
the CVS brand ora l sa line laxat ive.  In tota l, Kell ey recalls
purchasing 3 tota l ounces of t he CVS laxat ive, and consuming
the ent ire  amount .  As a result , even w ithout  consi dering
Kelley’s a ffidavit , an issue of fac t  remains regarding Kelley’s
use of the CVS laxat ive.

This Court  disagrees w ith the M agist ra te Judge’s resolut ion of this

part icular mat ter.  The Court  finds  that  the only com petent  evidence that

may be considered on summary judgm ent  fa ils to demonstrate the

ex istence of a  genuine issue of materi a l fact  as to w hether Kelley

purchased and used the CVS laxat ive.  Ke lley w as quest ioned at  length

during his deposit i on regarding the product  he had purchased.  His
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test imony on this mat ter w as exact  and unequivocal.  He test ified that  he

follow ed the inst ruct ions from Dr. Jur e ll’s office “to a  T.”  Kelley depo., p.

38.  According to his test imony, the inst ruct ions w ere that  he needed tw o

1.5-ounce bot t les of w hat  he seemed to remember w as “Fleet ’s type

sodium phosphate.”  Id ., p. 37.  He test ified that  the inst ruct ions w ere to

“mix the small, the 1-1/2 ounce bot t les.”  Id ., p. 40.  Kelley “for sure”

remembered that  the inst ruct ions lis ted tw o 1 1/2 ounce bot t les of sodium

phosphate solut ion among the necessary items to pur chase and use for

the preparat ion.  Id ., p. 43.  He test ified that  he w as sure of w hat  he had

alleged in the compla int , w hich w as that  on March 9,  2005, he “purchased

tw o 1.5 fluid-ounce packages of Ora l Saline Laxat ive  from a CVS store

located at  303 Thompson Lane in Nashville .”  Id ., p. 45.  Kelley re iterated

that  he specifica lly remembered t he purchase of the sodium phosphate

solut ion.  Id. ., p. 46.  He est imated that  he paid an amount  in the $3.00

range for each bot t le .  Id ., p. 47.  He recalled that  the name “CVS” w as on

the package.  Id .  Ke lley test ified that  he took the first  bot t le  o f the

solut ion at  4 :00 p.m. on Ma rch 10, 2005, pouring it  in to a full glass of w hat

he believes w as Sprite .  Id ., p. 55.  He believes the dosage inst ruct ions
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w ere to mix  the ent ire  bot t le  w ith e ight  ounces of Sprite  or 7-Up, or

something similar.  Id ., p. 60.  Ke lley re iterat ed la ter in his deposit ion

test imony that  he took “[t ]w o separ ate 1-1/2-ounce doses tota ling 3.”  Id .,

p. 71.  He acknow ledged that  he w a s sure he bought  tw o bot t les and he

test ified that  they w ere  both the CVS brand.  Id ., pp. 72-73.  Kelley

test ified that  some t ime in t he la t ter part  of 2006, he bought  a  1.5 ounce

bot t le  of Fleet  Phospho-soda and a 1.5 ounce bot t le  of CVS brand Ora l

Saline Laxat ive to compare the tw o packages and see if there had been

any changes; the CVS packaging appeared to  be genera lly the same type

of packaging as the CVS product  he had bought  on March 9, 2005; and the

type of bot t le  that  came in the package or the shape of the package, to

Kelley’s recollect ion, w as “very similar.”  Id ., pp. 62-64.   

Pla int iffs have since conceded that  a t  the t ime  Kelley purchased the

CVS ora l sa line laxat ive, it  w a s available in only a three-ounce package.

Transcript  of Hearing on Objs. to  Report  and Recommendat ion, p. 17.

Thus, a lthough Kelley test ified unequivocally and repeatedly at  his

deposit ion that  he had purchased tw o 1 1/2  ounce bot t les of the CVS

laxat ive, it  is undisputed that  the CVS laxat ive w a s not  available  in that
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size w hen he purportedly bought  it .  Because the CV S product  Kelley

test ified he bought  on March 9, 2005, did not  ex ist  a t  that  t ime, pla int iffs

cannot  re ly on Kelley’s deposit ion test im ony to establish that  he ingested

the CVS laxat ive w hich a llegedly caus ed his injury.  Instead, pla int iffs

must  come forw ard w ith some other  competent  evidence to establish that

Kelley ingested the CVS brand laxat ive.    

Pla int iffs re ly on the CVS stor e records and Kelley’s a ffidavit  to

create a genuine issue of materia l fact  in this regard.  In his a ffidavit ,

Kelley direct ly cont radic ts his deposit ion test imony by stat ing that  on

March 9, 2005, a t  the CVS pharmacy  on Thompson Lane in Nashville , he

purchased a single three-ounce package of  the CVS brand Ora l Saline

Laxat ive.  He states that  he ingest ed 1.5 ounces of the solut ion on March

10, 2005, and the second 1.5 ounce dose on March 11, 2005.   He expla ins

the contradic t ion betw een his deposit i on test imony and his a ffidavit  as

follow s:
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¶  6. Prior to my deposit ion on Ma y 31, 2007, from t ime to t ime
w hile  shopping at  CVS pharmaci es, I  observed that  they
sold 1.5 ounce (45 ml) bot t les of CVS Brand Ora l Sa line
Laxat ive.  Based on this observat ion, I  mistakenly
believed that  back in March of 2005, I  purchased tw o 1.5
ounce bot t les of CVS Brand Ora l  Saline Laxat ive.  I  then
proceeded to test ify as such at  my deposit ion, w hic h
test imony w as based on a mistaken belie f.

¶  7. Follow ing m y de posit ion I  le a rne d t ha t  t he
sales/inventory records of the CVS Pharmacy, 303
Thompson Lane, Nashville , Tennessee do reflect  the sa le
of a  single 3 oz. package of the CVS brand Ora l Saline
Laxat ive for the sa les w eek that  inc luded March 9, 2005
and no sa les of the 1.5 oz. package size of Fleet
Phospho-soda; the info rmat ion conta ined in the
defendant ’s records has re fr eshed my recollect ion that
I  purchased a single 3 oz. package of the CVS brand Ora l
Saline Laxat ive on March 9, 2005.  

¶  8 . Moreover, I  am certa in that  I  follow ed Dr. Jure ll’s w rit ten
inst ruct ions prec ise ly as w rit ten and did not  ingest  more
that  [sic ] a  tota l quant ity of 3  oz. (90 ml.) of the CVS Ora l
Saline Laxat ive prior to my March 11, 2005 colonosc opy.
 

Pla int iffs cannot  re ly on Kelley’s a ffidavit  to establish that  he

purchased the CVS product  because under w ell-established Six th Circuit

case law , Kelley’s a ffidavit  does not  const itute  competent  evidence.  As

the Magist ra te Judge acknow l edged, the law  of this c ircuit  holds that  “a

party cannot  create a genuine issue of mate ria l fact  by filing an affidavit ,

a fter a  mot ion for summary judgment  has been made, that  essent ia lly
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contradic ts his earlier deposit ion test imony.”  Penny v. United Parcel

Service, 128 F.3d 408, 415 (6th Cir. 1997) (c it ing Reid v. Sears, Roebuck

&  Co ., 790 F.2d 453, 460 (6th Cir. 1986)).  The Six th Cir cuit  expla ined the

reasoning behind the rule  set  forth in Reid :

I f a  party w ho has been exami ned at  length on deposit ion
could ra ise an issue of fact  si mply by submit t ing an affidavit
cont radic t ing his ow n prior te st imony, this w ould great ly
diminish the ut ility of summa ry judgment  as a procedure for
screening out  sham issues of fact .

790 F.3d at  460.

 By submit t ing Kelley’s a ffidavit , pla int iffs are at tempt ing to do

prec ise ly w hat  Six th Circuit  law  forbid s.  That  is, they are at tempt ing to

“create a genuine issue of materia l f act  by filing an affidavit , a fter a

mot ion for summary judgment  has been made, that  ess ent ia lly contradic ts

[Kelley’s] earlier deposit ion test imony.”  As sta ted earlier, Kelley’s

deposit ion test imony prec ludes a finding that  he purchased the CVS

product  because it  w as not  availabl e  in the 1.5 ounce size Kelley

definit ive ly test ified he bought .  Pla i nt iffs cannot  a lter this unfavorable

outcome by submit t ing an affidavit  that  cont radic ts Kelley’s test imony
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and instead coinc ides w ith evidence the opposing side has int roduced in

support  of summary judgment .

This leaves the CVS sales records for the w eek that  inc luded March

9, 2005, w hich reflect  the sa le of a  single 3-ounce package of CVS brand

Oral Saline Laxat ive for t he w eek.  This evidence is  insuffic ient  to create

a genuine issue of materi a l fact  as to w het her Kelley purchased the CVS

brand of laxat ive.  The CVS sales records, w hen considered in conjunct ion

w ith Kelley’s deposit ion test imony  that  he purchased tw o 1 1/2 ounce

bot t les of CVS laxat ive, simply do not  permit  an inference that  it  w as

Kelley w ho purchased the 3-ounce bot t le .  

Thus, pla int iffs have fa iled to come forw ard w ith evidence suffic ient

to show  that  Kelley purchased and ingested defendants’ product .  Absent

such a show ing, pla int i ffs are unable to prevail on the ir c la ims for (1)

inadequate w arnings, (2) defect ive design,  (3) fraud, (4) viola t ion of the

Ohio Consumer Sales Pract ices Act ,  (5) unjust  enrichment , and (6) loss of

consort ium.  Accordingly, the C ourt  need not  address the part ies’

remaining object ions.  Defendants ar e ent it led to summary judgment  on

all of pla int iffs’ c la ims against  them.  
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VI.  Conclusion

Upon a de novo  review  of the record, es pecia lly in light  of the

part ies’ object ions, the Court  finds t hat  w ith the except ion of the issue of

pla int iffs’ actua l use of defendants’ product , the part ies’ object ions have

either been adequate ly addressed and properly disposed of by the

Magist ra te Judge or that  the Cou rt  need not  address t hose object ions in

light  of its determinat ion that  pla int iffs have fa il ed to show  that  there is

a genuine issue of materia l fact  as  to w hether pla int iff Jack Kelley

ingested defendants’ product .  

Accordingly, the Court  her eby ADOPTS and incorporates by

reference the Report  and Recomm endat ion of the United States

Magist ra te Judge (doc. no. 33) as modi fied here in.  Def endants’ Mot ion for

Summary Judgment  (doc. 19) is GRAN TED; Defendants’ Mot ion for Part ia l

Summary Judgment  (doc. 21) is DENI ED as moot ; and Defendants’ Mot ion

to St rike (doc. 28) is DENIED as moot .
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This case is DISMISSED and TER MINATED on the docket  of this

Court  a t  pla int iffs’ cost .

IT  IS SO ORDERED.

S/ Herman J . Weber                     
 Herman J. Weber, Senior Judge
    United States Dist ric t  Court


