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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

BARRY L. BARTLETT,

Pla int iff

v. C-1-07-127

ROBERT M. GATES,

Defendant

This mat ter is before the Court  upon the Report  and

Recommendat ion of the United States  Magist ra te Judge (doc. no. 32),

pla int iff’s object ions ( doc.  no. 41) and defendant ’s response (doc. no. 42).

In his Report  and Recommendat ion, w hich is set  forth be low , the

Magist ra te Judge concluded that  no genuine i ssues of materia l fact  ex ist

and defendant  is ent it led to judgment  as a mat ter of law .  The Magist ra te

Judge recommended that  defendant ’s Mot ion for Summar y Judgment

(doc. no. 26) be granted.

Pla int iff objects to the M agist ra te  Judge's Report  and

Recommendat ion on the ground that  the Magist ra te Judge did not
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const rue a ll facts and inferences in a  li ght  most  favorabl e to pla int iff as

the non-moving party.  Moreover, pl a int iff seeks to offer addit ional

evidence w hich he concedes he did not  prov ide to the Court  in a  t imely

manner due sole ly to his ow n error.  This evidence consists of a  Report

of Invest igat ion (ROI) conducted by t he Department  of Defense short ly

after he filed his origi na l compla int  w ith the agency; deposit ions of tw o

of defendant ’s w itnesses taken on April 29 and 30, 2008; a  t ranscript

from the Equal Employment  Oppo rtunity Commission hearing held on

September 27, 2006; an affidavit  of Myron Greenberg dated October 31,

2008; and Defendant ’s Response to Pla i nt iff’s Interrogatories and Request

for Product ion of Documents.  See doc. nos. 36, 37, 38, 40, 41- 2.           
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REPORT AND RECOMMENDATION

This c ivil ac t ion is before the Court  on Defendant  Robert  M. Gates’

mot ion for summary judgment  (Doc.  26) and Pla int iff’s responsive

memorandum (Doc. 27). 

I . BACKGROUND

This is an employment  discriminat ion case arising u nder the Age

Discriminat ion in Employment  Act ,  29 U.S.C. §  633a (“ADEA”), and T it le

VI I  of the Civil Rights Act  of 1964, 42 U.S.C. §200 0e et  seq . (“T it le  VI I ”).

Pla int iff Barry L. Bart le t t  (male,  YOB: 1946) a lleges that  he w as not

se lected for the posit ion of  cont ract  administ ra tor, GS-12, a t  the Defense

Contract  Management  Agency (“ DCMA”) because of his age and sex.

(Doc. 1 , ¶ ¶  2, 10-18).  Accordingly, Pla int iff br ought  this act ion against

Robert  M. Gates, Secretary of the U.S . Department  of Defense (DCMA) for

age and gender discriminat ion.

DCMA issued a vacancy announcement  fo r the posit ion of cont ract

administ ra tor, GS-12, in the agency ’s DCMA Dayton Operat ions Group in

Cinc innat i, Ohio.  (Doc. 26, Ex. B; B-1).  The qualif icat ion requirements for

the posit ion, w hich w ere set  forth in the announcement , inc luded one
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year of spec ia lized experience at  the GS-11 leve l in cont ract

administ ra t ion, cont ract  negot ia t ion,  monitoring contract  performance,

and fina l c loseout  of cont racts.  ( Id ., Ex. B).  A college degree w as not  a

qualificat ion requirement  for any curr ent  Department  of Defense (“DOD”)

employee w ho occupied a contract  admin ist ra tor posit ion on or before

September 20, 2000.  ( Id .)  

Pla int iff applied for the advert i sed posit ion, w as found to be a

qualified applicant , and his name w as referred to t he se lect ing offic ia l for

considerat ion.  (Doc. 26, Ex . B-2).  At  the t ime of his applicat ion, Pla int iff

had been employed by DCMA as a GS -11 cont ract  administ ra tor since

March 1981 for a  period of approx imate ly 24 years.  (Doc. 1 , ¶  10).

Therefore, Pla int iff had the requisite  experience in cont ract

administ ra t ion required for t he open posit ion.  (Doc. 26,  Ex. B-3).  Pla int iff

a lso had a college degree (B.A., History , University of Cinc innat i, 1968,

GPA: 2.2), completed post  graduate course w ork in Bu siness

Administ ra t ion, and brie fl y a t tended law  school.  ( Id .)  How ever, Pla int iff

never received any perfo rmance aw ards w hile  employed at  DCMA.  ( Id .,

Ex. A, pp. 9-10; Ex. B-3).
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The se lectee, Ms. Angela Lucas (fe male, YOB: 1966), a lso applied

for the posit ion, w as found to be a qualified applicant , and w as referred

to the se lect ing offic ia l. (Doc. 26, Ex. B-2).  At  t he t ime of her applicat ion,

Ms. Lucas w as employed by DCMA at  its office at  the Genera l Elect ric

(“GE”) plant  in Evandale, Ohio.  (Doc. 26, Ex. B-4).  Ms. Lucas w as a

contract  administ ra tor, GS-11, from May 1996 to the date of her

se lect ion in September 2005, performing the funct io ns of cont ract

administ ra t ion, cont rac t  negot ia t ion, monitoring cont rac t

performance and cont ract  c lose out .  ( Id .)  Therefore, Ms. Lucas

also met  the basic  qualificat ion requirements for t he posit ion.  Ms.

Lucas received severa l performance aw ards during he r tenure as a

GS-11 cont ract  administ ra tor and w as a lso se lected a s the Federa l

Employee of the year in 1996 and 2003.  ( Id .)  Although Ms. Lucas

did not  have a college degree, she had completed 55  hours of

college credit  w ith a  major in account ing and a GPA  of 3 .1 .  ( Id .)  
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The se lect ing offic ia l w as Ms. Kathleen Lehman, Ope rat ings

Group Chief, DCMA-Dayton.  (Doc. 26, Ex. B).  Ms. Le hman made her

se lect ion based upon her review  of the applicants’ w rit ten

applicat ion materia ls and her prior know ledge of th e applicants’

w ork performance.   (Id .)  Ms. Lehman found Ms. Lucas to be the

best  qualified applicant  for the posit ion based on her demonstrated

high leve l of w rit ing ability and communicat ion sk i lls.  ( Id .)  Ms.

Lehman w as a lso familiar w ith Ms. Lucas’ background and abilit ies

because she had served as her second leve l supervis or during the

t ime that  the DCMA office at  GE -Evandale reported to DCMA-Dayton.

(Id .)  Ms. Lehman found that  Ms. Lucas had significant  experience

in cont ract  negot ia t ions w hich w as a crit ica l funct ion of the

posit ion at  issue.  ( Id .)  Ms. Lehman w as a lso impressed by Ms.

Lucas’ numerous performance aw ards and her se lect ion  as the

Cinc innat i Area Federa l Execut ive Board DCMA Employ ee of the

Year in 1996 and 2003.  ( Id .)  
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Pla int iff’s c la im of discriminat ion is large ly predi cated on his

conc lusion that  he w as bet ter qualified for the pos it ion of cont ract

administ ra tor than Ms. Lucas because he had more ye ars of

experience and a college degree.  (Doc. 1 , ¶ ¶  10, 1 1).  Pla int iff a lso

c la ims that  he w as bet ter qualified based on his fa miliarity w ith the

cont ract  w ork load in the Cinc innat i office and that  he had more

experience than Ms. Lucas in w ork ing w ith progress payments,

cont ractor financ ing, and cont ract  negot ia t ions.  ( Id ., ¶  12).

Addit ionally, Pla int iff a lleges that  there is direc t  evidence of age

discriminat ion in the form of a  comment  that  he at t ributes to the

select ing offic ia l to the effect  that  he “had a bad reputat ion in

Dayton” and that  “his 34 years of service w as enough. ”  ( Id ., ¶  15;

Doc. 26, Ex. A). 
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I I . PROCEDURAL HISTORY

Pla int iff filed his pro se compla int  (Doc. 1) on February 16,

2007, assert ing the follow ing c la ims:  (1) age discr iminat ion in

viola t ion of the Age Discriminat ion in Employment  A ct , under 29

U.S.C § 623 et  seq . and (2) gender discriminat ion under    T it le  VI I

of The Civil Rights Act  of 1964, 42 U.S.C. §§ 2000e -17.  

On May 5, 2008, Defendant  filed a mot ion for summar y

judgment  seek ing dismissal of Pla int iff’s c la ims on the basis that

Pla int iff is unable to support  his c la im of discrim inatory animus and

cannot  establish that  the agency’s reasons for its s e lect ion w ere

pretextua l.  (Doc. 26).  On June 10, 2008, Pla int if f responded to the

mot ion for summary judgment  (Doc. 27) and, accordin gly, this

mat ter is ripe for review .  

I I I . STANDARD OF REVIEW

A mot ion for summary judgment  should be granted if the

evidence submit ted to the Court  demonstrates that  t here is no

genuine issue as to any materia l fac t , and that  the  movant  is

ent it led to judgment  as a mat ter of law .  Fed. R. C iv. P. 56(c).  See
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Celotex Corp. v. Cat ret t , 477 U.S. 317, 322 (1986);  Anderson v.

Liberty Lobby, Inc. , 477 U.S. 242, 247-48 (1986).  The moving party

has the burden of show ing the absence of genuine di sputes over

facts w hich, under the substant ive law  governing th e issue, might

affect  the outcome of the act ion.  Celotex , 477 U.S. a t  323.  All fac ts

and inferences must  be const rued in a  light  most  fa vorable  to the

party opposing the mot ion.  Matsushita  Elec. Indus. Co. v. Zenith

Radio Corp.,  475 U.S. 574, 587 (1986).

A party opposing a mot ion for summary judgment  “may not  rest

upon the mere a llegat ions or denia ls of his pleadin g, but  . . .  must

set  forth spec ific  facts show ing that  there is a  ge nuine issue for

t ria l.”  Anderson , 477 U.S. a t  248 (1986).

IV. ANALYSIS

A. Direct  Evidence of Discriminat ion

          Pla int iff c la ims to  have direct  evidence of age discriminat ion

in the form of comments made by his supervisor, Ms.  Gail Lew in.

(Doc. 1 , ¶  15).  More spec ifica lly, Pla int iff c la im s that  a fter a

meet ing in Dayton betw een Ms. Lew in and Ms. Lehman,    Ms. Lew in
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called Pla int iff into her office and sta ted that  he  “had a bad

reputat ion in Dayton” and that  he “had 34 years, and that  w as

enough.”  ( Id .)  Pla int iff c la ims that  these comments did not

originate w ith Ms. Lew in and that  they are in fact  a t t ributed to     

   Ms. Lehman.  ( Id .)  How ever, Pla int iff offers no evidence, direct  o r

otherw ise, tying the a lleged comments to the se lect ing offic ia l or

to the se lect ion act ion at  issue.  Regardless, even  if the comments

w ere made by Ms. Lehman, they do not  rise to the le ve l that  is

required to const itute  direct  evidence of discrimin at ion.  

Comments by a dec ision maker may, in rare c ircumsta nces,

const itute  direct  evidence of discriminat ion, but  t he comments

must  be “c lear, pert inent , and direct ly re la ted to t he dec ision-

making personnel or processes.”  Klaus v. Hilb, Rogal &  Hamilton

Co. of Ohio , 437 F.Supp.2d 706, 725 (S.D. Ohio 2006).  Comment s

that  are considered direct  evidence of discriminat i on “w ill be

similar to an employer te lling its employee, ‘I  fire d you because you

are female.’”  Johannes v. Monday Cmty. Corr. Inst ., 434 F. Supp.2d

509, 514-515 (S.D. Ohio 2006).  The fact  that  a  rema rk is
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inappropria te  or suggests discriminatory animus doe s not

necessarily indicate that  it  is direct  evidence of discriminat ion.

Dunnom v. Bennet t , 290 F.Supp.2d 860, 868 (S.D. Ohio 2003)

(conc luding that  a  supervisor’s sta tement  to the eff ect  that  “w omen

did not  be long” w as not  direct  evidence of discrimin at ion).  

The comment  that  Pla int iff “has a bad reputat ion in Dayton”

does not  re la te  to age or sex discriminat ion nor do es it  suggest  a

discriminatory animus.  Addit ionally , the comment that  Pla int iff “has

34 years, and that  is enough” is not  c learly re la ted  to the promot ion

at  issue and is not  the type of bla tant  and unequiv ocal comment

that  is direct  evidence of discriminat ion.  

B. Age and Gender Discriminat ion Pursuant  to the ADEA
and  T it le  VI I

The Age Discriminat ion in Employment  Act  (“ADEA”) pro hibits

discriminat ion in employm ent  on the basis of age.  See  29 U.S.C. §  623(a).

Federa l law  a lso prohibits  discriminat ion in empl oyment  on the basis of

gender.  See  42 U.S.C. §  2000e, et  seq . (“T it le  VI I ”).  A pla int iff

establishes a prima fac ie  case pursuant  to the ADEA and T it le  VI I  by
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demonstrat ing that : (1) he w as a member  of the protected c lass; (2) he

w as qualified for the job he held; (3 ) he suffered an adverse employment

act ion; and (4) that  he w as t reated di fferent ly than similarly situated

younger and/or female employees.  O'Connor v. Consol. Coin Caterers

Corp. , 517 U.S. 308, 310 (1996) (ADEA); McDonnell Douglas Corp. v.

Green , 411 U.S. 792, 802 (1973) (ADEA); Ercegovich v. Goodyear T ire  &

Rubber Co. , 154 F.3d 344, 350 (6 th Cir. 1998) (ADEA); Policast ro v.

Northw est  Airlines, Inc. , 297 F.3d 535, 538 (6th Cir. 2002) (c it ing Mitchell

v. Toledo Hosp. , 964 F.2d 577, 582 (6th Cir. 1992)) (T it le  VI I ). 

Defendant  acknow ledges, and the Cou rt  agrees, that  Pla int iff has

established a prima fac ie  case of age and gender discriminat ion.

How ever, once a pla int iff has established a prima fac ie  case, the burden

of product ion shifts to the defendant  to "art icula te  some legit imate,

nondiscriminatory reason" for the employee 's adverse employment

act ion.  Logan v. Denny's, Inc. , 259 F.3d 558, 567 (6th Cir. 2001) (quot ing

McDonnell Douglas Corp. , 411 U.S. a t  802).  I f t he defendant  carries this

burden, the pla int iff must  then "pro ve that  the proffered reason w as

actually a  pretext  for in vidious discriminat ion."  (Id .)
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In this case, for the reasons set  forth in deta il b e low , Defendant  has

offered suffic ient  evidence to sat isfy its burden of proof that  it  se lected

Ms. Lucas because she w as found by the se lect ing offic ia l to be the best

qualified applicant  for the posit ion in quest ion.  (Doc. 26, Ex. B).  In her

sw orn affidavit , Ms. Lehman states t hat  she made her se lect ion based on

her review  of Pla int iff’s w rit ten applicat ion materia ls and her prior

know ledge of the w ork performance of severa l of the applicants,

inc luding both the applicant  and the se lectee.  ( Id .)  Ms. Lehman’s

select ion w as a lso mot ivated by Ms. Lucas’ numerous performance

aw ards, her se lect ion as the DCMA Employee of the Year, and her

appointment  as the Mechan izat ion of Contract  Administ ra t ion Services

(“MOCAS”) t rusted agent  a t  DCMA GE-Evandale.  ( Id .)  According to Ms.

Lehman, these facts confirmed t hat  Ms. Lucas w as an outstanding

employee.  ( Id .)  

Addit ionally, Ms. Lehman stated that  she received a dvice from

Pla int iff’s first -leve l supervisor that  Pla int iff w as not  a  highly mot ivated

employee and that  he w as the ty pe of employee w ho only did enough

w ork to get  by.  ( Id .)  This advice, together w ith  the fact  that  Pla int iff had
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never received a performance aw ard in over 20 years of federa l service,

indicated that  Pla int iff w as not  an outstanding performer and w as

therefore not  the best  qualified applicant  for the posit ion.  ( Id .)  Moreover,

Ms. Lehman denied that  s he considered Pla int iff’ s age or sex in her

se lect ion.  ( Id .) 

Pla int iff c la ims that  Defendant ’s proffered reasons for se lect ing Ms.

Lucas w ere actua lly pretext  fo r invidious discriminat ion.

To establish pretext , a  pla int iff must  demonstrate "that  the

proffered reason (1) has no basis in fact , (2) did not  actua lly mot ivate the

defendant 's challenged conduct , or (3) w as insuffic ient  to w arrant  the

challenged conduct ."  Dew s v. A.B. Dick Co.,  231 F.3d 1016, 1021 (6th Cir.

2000).  The first  type of pr oof requires that  Pla int iff show  that  the basis

for the se lect ion never happened or  is factua lly fa lse.  (Id .)  The second

type of proof consists of a  demonstra t ion that  “an illegal mot ivat ion w as

more like ly than [the reasons] offered by the defendant .”  (Id .)  The third

type of proof consists of eviden ce that  other younger and/or female

employees or employees w ho w ere  otherw ise similarly situated to
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Pla int iff w ere not  se lected.  ( Id .)  Pla int iff fa ils to present  evidence in

order to establish pretext . 

1. Pat tern of Discriminat ion

In an at tempt  to prove that  De fendant ’s proffer ed nondiscriminatory

reason for hiring Ms. Lucas w as pretext  for discriminat ion, Pla int iff

c la ims that  Defendant ’s se lect i on w as based on an illegal mot ivat ion,

a lleging discriminat ion re la t ing to se vera l past  se lect ions made by the

Defendant  agency. 

         In pat tern c la ims of disc riminat ion under T it le  V I I , the pla int iff must

demonstrate that  discriminat ion w as "standard operat ing procedure."

Lujan v. Frank lin County Bd. of Educ.,  766 F.2d 917 (6th Cir. 1985)

(quot ing Int 'l Bhd. of Teamsters v. United States,  431 U.S. 324, 336

(1977)).  Moreover, the Si x th Circuit  has he ld "that  the pat tern-or-pract ice

method of proving discrimi nat ion is not  ava ilable  to  individual pla int iffs."

Bacon v. Honda of Am. Mfg., Inc.,  370 F.3d 565, 575 (6th  Cir. 2004).  The

Bacon  court  reasoned "that  a  pat tern-or-pract ice c la im is focused on

establishing a policy of discrimi nat ion; because it  does not  address

individual hiring dec isions, it  is inappropria te  as a vehic le  for proving
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discriminat ion in an individual case.” Id.; see a lso , Int ’l Bhd. of

Teamsters , 431 U.S. a t  359-60 (“the pat tern-or-pract ice  method of proof

is limited to c lass act ions or suits by the governm ent”) .  Notw ithstanding

the cont rolling caselaw  in this mat ter, the undersigned w ill address

Pla int iff’s a llegat ions  regarding a pat tern of discriminat ion.  

         Pla int iff c la ims that  Alan Lameier applied to be a grade GS-12

Quality Assurance Specia list  in the t imeframe from 2000- 2002.  (Doc. 27).

How ever, Ms. Lehman se lected a fe male w ho had not  w orked in the

quality assurance fie ld for a  number of years.  ( Id .) Pla int iff a lleges that

Mr. Lameier w as more qualified than the female w ho w as se lected.  ( Id .)

Pla int iff does not , how ever, offer an affidavit  sup port ing these a llegat ions

or evidence regarding the specific  qualificat ions of the a lleged female

selectee or Mr. Lameier.  ( Id .)  Therefore, it  is impossible  for the Court  to

assess w hether the se lect ion may have been discriminatory.  

Addit ionally, Pla int iff a lleges that  the se lect ion of Lynn Ruehl to a

contract ing officer posit i on in 2004 is evidence of discriminat ion.  (Doc.

27).  Pla int iff opines t hat  he w as prevented from applying for the posit ion

because the posit ion w as advert ised as  being located at  Wright-Pat terson
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AFB near Dayton, Ohio, and he w as not  interested in  a  posit ion at  that

locat ion.  (Doc. 1 , ¶  8) .  Pla int iff further a ll eges that  Ms. Lehman viola ted

the agency’s Merit  Promot ion Regul at ion w hen she then assigned the

selectee to a  posit ion in Cinc innat i ra ther than at  the advert ised locat ion.

(Id ., ¶ ¶  8, 9).  Pla int iff admits, how ever, that  he did not  apply for this

part icular posit ion and that  he made no inquiries regarding the posit ion

w hen it  w as advert ised.  (Doc. 26, Ex . A, pp. 20-22).  Even if Pla int iff’s

factua l a llegat ions are t rue, Pla int iff has not  offered any evidence, by

affidavit  or otherw ise, to sh ow  that  Ms. Lehman intent ionally

misrepresented the locat ion of the posit ion in order to prevent  Pla int iff

from applying in the first  instance or  that  Ms. Lehman w as mot ivated by

a discriminatory animus against  Pla i nt iff w hen she se lected Ms. Ruehl

and assigned her to w ork in Cinc innat i.  

Accordingly, based on controlling casel aw  and Pla int iff’s fa ilure to

offer suffic ient  proof, t he undersigned finds that  Pla i nt iff’s a llegat ions do

not  establish pretext  for discriminat ion. 
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2. Stat ist ics

Pla int iff a lso a llege s that  he has stat ist i ca l evidence to support

Defendant ’s discriminatory animus.  (Doc. 1 ,  ¶  4).  Specifica lly, he

alleges that  w here employees ov er the age of 55 made up 36 percent  of

the Operat ions Group supervised by Ms. Lehman, only 6  percent  of the

employees promoted w ere over the age of 55.  (Doc. 1 , ¶ 14).  How ever,

Pla int iff’s minimal sta t ist ica l inform at ion is insuffic ient  to establish

pretext  or prove discriminat ion.

“Appropria te  sta t ist ica l data s how ing an employer's pat tern of

conduct  tow ard a protected c lass as a group can, if un rebut ted, create

an inference that  a  defendant  discri minated against  indi vidual members

of the c lass."  Barnes v. GenCorp, Inc.,  896 F.2d 1457, 1466 (6th Cir.

1990).  To create such an inference, how ever, "the sta t ist ics must  show

a significant  disparity and e liminat e the most  comm on nondiscriminatory

explanat ions for t he disparity."  Bender v. Hecht 's Dep't  Stores,  455 F.3d

612, 622 (6 th Cir. 2006) (quot ing Barnes,  896 F.2d at  1466).  Pla int iff’s

sta t ist ica l analysis does lit t le  to s upport  his posit ion because: (1) it  fa ils

to e liminate the most  common nondi scriminatory explanat ions for the
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disparity, such as differences in sk ills or educat ion, and (2) it  fa ils to

analyze sta t ist ics of t he ent ire  suspect  c lass, w hich inc ludes employees

over the age of 40, not  55.  Accor dingly, the data does not  support  an

inference that  Defendant  discriminat es against  persons over the age of

40.

First , Pla int iff’s focus on em ployees over the age of 55 is

inconsistent  w ith the ADEA, w hi ch prohibits disc riminat ion against

persons over the age of 40.  In addi t ion, Pla int iff does not  present  any

evidence to establish the underlying va lidity of his sta t ist ics.  For

example, the analysis does not  consider that  empl oyees over age 40, or

for that  mat ter, over age 55, may a lready occupy the higher graded

posit ions and may not  have applied for promot ions i n numbers

proport ionate to the ir represent at ion in the w orkforce.  

Furthermore, the record evidence establishes that  Ms. Lehman has

a posit ive record for se lect ing ma les over age 40, and even over age 50.

(Doc. 26, Ex. B-5).  In 2005, there w ere a tota l of e ight  promot ion act ions

in the DCMA Dayton Operat ions Group supervised by Ms. Lehman.  ( Id .)

For a ll of these act ions, Ms. Lehman w a s e ither the se l ect ing offic ia l or



20

the agency approving offic ia l over  the se lect ing offic ia l.  ( Id .)  Of these

eight  promot ions, five of the se lectees w ere male.  (Id .)  Furthermore,

seven of the e ight  se lectees w ere  over age 40, and four of these

individuals w ere over age 50.  ( Id .) 

Moreover, T it le  VI I  does not  requi re  perfect  ba lance in a w orkforce.

Int ’l Bthd of Teamsters , 431 U.S. a t  339, n.20.  Even sta t ist ics w hich

show  a prolonged and marked imbal ance may not  be controlling in an

individual discriminat i on case w here a legit imate reason for the

employer’s act ion is present .  McDonnell Douglas Corp. , 411 U.S. a t  805

n.19.  Accordingly, Pla int iff fa ils to offer su ffic ient  sta t ist ica l evidence to

establish pretext  for discriminat ion.  

3. Qualificat ions

An employee can a lso establish pr etext  by present ing evidence that

his or her qualificat ions w ere pla inl y superior to those of the se lectee.

Toledo v. Jackson , 207 Fed. Appx. 536, 538 n. 4  (6 th Cir. 2006).  Pla int iff

fa iled to present  evidence that  his qualificat ions w ere so far and pla inly

superior to those of the se lectee that  the disparity in qualificat ions a lone

could w arrant  a  finding of pretext .  Although Pla int iff had 24 years of
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experience as a GS-11 contract  adminis t ra tor compared to the se lectee’s

nine years of experience, Pl a int iff offered no evi dence to show  that  this

difference in t ime on the job m akes a qualita t ive difference in an

employee’s performance.  The qualifi cat ion requirement  in the vacancy

announcement  required only one year of experience at  the  GS-11 level

for promot ion to the GS-12 posit ion.  (Doc. 26, Ex. B-1).  The same is t rue

w ith respect  to Pla int iff’s c la im that  he w as more familiar w ith the

contractors and the contract  w ork load in the Cinc innat i office.

Familiarity w ith the Cinc innat i offi ce w ork load w as not  a  qualificat ion

requirement  for the posit ion, and  there is no evidence that  such

familiarity makes the Pla int iff a  pla inly superior candidate.  ( Id .)

Similarly, Pla int iff’s coll ege degree and post -graduate courses in

business and law  do not  make him t he pla inly superior candidate.  A

college degree w as not  a  qualificat i on requirement  for applicants w ho

occupied a GS-11 posit ion on or before S eptember 30, 2000.  (Doc. 26, Ex.

B-1).  The se lectee occupied a GS -11 posit ion since May 1996 and thus

sat isfied this requirement .  ( Id ., Ex. B-2).  Furthermore, Pla int iff offered
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no evidence apart  from his opinion t hat  a  college degree made him the

pla inly superior candidate.

Moreover, the issue is not  w hether Defendant  made the best

possible  dec ision in se lect ing Ms . Lucas, but  w hether it  made a

discriminatory dec ision.  Ste in v. Nat ional City Bank , 942 F.2d 1062, 1065

(6th Cir. 1991) (“I t  is not  the funct ion of courts to judge the w isdom of

part icular business polic ies.”).  “Assuming that  Pla int iff w as more

qualified than any other applicant , the ADEA does not  prohibit  Defendant

from hiring applicants not  as qualifi ed as Pla int iff, the ADEA prohibits

re ject ing applicants betw een ages 40 and 70 on the basis of age.”  Hall

v. Marin Marie t ta  Energy Sys., Inc. , 856 F.Supp. 1207, 1215 (W.D. Ky.

1994), aff’d  54 F.3d 776 (6th Cir. 1995).  The burden remains w ith the

Pla int iff to prove that  his age w as a determining f actor in the se lect ion

act ion.  Phelps v. Ta le Sec., Inc. , 986 F.2d 1020, 1023 (6th Cir.), cert .

denied , 114 S. Ct . 175 (1993).   

The same is t rue for Pla int iff’s a llegat ions of gender  discriminat ion.

I t  is w ell established that  T it le  VI I  liability can not  rest  sole ly on the

determinat ion that  an em ployer misjudged the re la t ive qualificat ions of
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1See Fed. R. Civ. P. 72(b); Lyons v. Comm’r of Soc. Sec., 351 F. Supp.2d

659, 662 (E.D. Mich. 2004) (c it ing 12 Wright , Federa l Pract ice § 3070.2); Jones
v. Blanas, 393 F.3d 918, 935 (9th Cir. 2004) (c it ing Brow n v. Roe , 279 F.3d 742,

744 (9th Cir. 2002)).  

admit tedly qualified candidates.  Fischbach v. Dist ric t  of Columbia Dep’t

of Corr. , 86 F.3d 1180, 1183 (D.C.Cir. 1996).  T it le  VI I  does not  diminish

management ’s prerogat ive of choosing among qualified candidates to fill

a  vacant  posit ion.  Wrenn v. Gould , 808 F.2d 493, 502 (6th Cir. 1987).  

Accordingly, the undersi gned finds that  Pla int iff fa iled to present

evidence that  his qualificat ions w e re pla inly superior to Ms. Lucas and

therefore fa iled to establish pretext  for discriminat ion as required in

order to survive Defendant ’s mot ion for summary judg ment .

ORDER

Init ia lly, the Court  finds that  w hile  it  has discret ion to receive and

consider further ev idence in conduct ing its de novo review , 1 it  w ould be

inappropria te under the c ircumstances of this case to consider the

evidence pla int iff has added to the record follow ing issuance of the

Report  and Recommendat ion.  I t  appears that  a ll of  the evidence pla int iff

seeks to have the Court  consider w as available  before he filed his

response to defendant ’s mot ion fo r summary judgment  on June 10, 2008,
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2Only the affidavit  of Myron Greenberg is dated afte r the Report  and

Recommendat ion, and pla int iff does not  a llege that  he w as unable to obta in the
affidavit  before he filed his opposing memorandum a nd before the Report  and
Recommendat ion w as issued.  

and w ell before the Magist ra te Judge issued his Report  and

Recommendat ion on October 10, 2008. 2  Moreover, pla int iff concedes that

he did not  add the evidence to the r ecord earlier due sole ly to his ow n

error.  I t  w ould not  be fa ir to defendant , nor w ould it  serve the interest  of

just ice, to a llow  pla int iff to w ait  unt il a fter the  Magist ra te  Judge had

issued his Report  and Recommendat ion to add evidence that  w as

available  but  that  pla int iff neglected, w ithout  just ificat ion, to place into

the record.  This is part icularly t rue since it  is apparent  from pla int iff’s

opposing memorandum that  a lthough he is proceeding pro se , pla int iff

understood the type of evidence he needed to  submit  in order to respond

to defendant ’s mot ion for summary judgment .  Accordi ngl y, the Court

exerc ises its discret ion to  limit  its review  of the record to the evidence

that  w as before the Magist ra te  Judge and to dec line to consider the

evidence pla int iff seeks to add to the record.           

Upon a de novo  review  of the record, especia lly in light  of pla int iff’s

object ions, the Court  finds that  pl a int iff’s object ions  have e ither been
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adequate ly addressed and properly dispos ed of by the Magist ra te Judge

or present  no part icularized argument s that  w arrant  spec ific  responses

by this Court .  The Court  finds that  the Magist ra te Judge has accurate ly

set  forth the cont rolling princ iples of law  and pro perly applied them to

the part icular facts of this case and agrees w ith the Magist ra te Judge.

Based on the evidence of record, the Court  finds  that  there are no

genuine issues of materia l fact  for t ria l and defendant  is ent it led to

judgment  as a mat ter of law .   A ccordingly, the Cou rt  hereby ADOPTS  the

Report  and Recommendat ion of  the United States  Magist ra te  Judge

(doc. no. 32).  Defendant ’s Mot ion fo r Summary Judgment  (doc. no. 26) is

GRANTED.  This case is DISMI SSED AND TERMINATED on the docket  of

this Court .

IT  IS SO ORDERED.

S/ Herman J . Weber                     
 Herman J. Weber, Senior Judge
    United States Dist ric t  Court


