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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Eric Wellman,
Petitioner,

VS. Case No. 1:08cv102
(Beckwith, S.J.; Black, M.J.)

Hamilton County Municipal Court,
Respondent.

REPORT AND RECOMMENDATION

Petitioner has filed a petition for writ of habeas corpus pursuant to 28 U.S.C.
8 2254 with the assistance of coundgdé challenges his June 2006 conviction in
the Municipal Court of Hamilton County, Ohio, for obstructing official busidess.
This case is before the Court on the petition and petitioner's memorandum in
support of the petition (Docs. 1, 8); respondent’s return of writ (Doc. 7); and
respondent’s supplemental return of writhwexhibits, which was filed on June 16,
2009 pursuant to an Order issued by this Court (Doc. 13).

Background

Petitioner was convicted after a jury trial on a charge of obstructing official
business in violation of Ohio Rev. Co8€921.31. He was sentenced to a 90-day
jail term with 85 days of that terfsuspended;” a 30-day term of “home
incarceration;” and one year of probatioseéDoc. 7, p. 2; Doc. 13, Tr. 370). On
June 19, 2006, the court stayed the etienwf the sentence during the pendency
of petitioner’s appeal in the state cour&eéDoc. 7, p. 2).

! To date, petitioner’s sentence, which has been stayed both by the state courts and by
this Court, has not been execute8edDocs. 1, 11).
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With the assistance of his trial counsel, petitioner timely appealed to the
Ohio Court of Appeals, First AppellaBstrict, raising the following assignments
of error: (1) the evidence was insufficient to support petitioner’s conviction;
(2) petitioner was denied his constitutionight to cross-examine the witnesses
against him; (3) the trial court erred in its instructions to the jury “by permitting the
jury to consider events after [petitiatsd arrest on the issue of ‘substantial
stoppage;” (4) the trial court errexl failing to give petitioner’s proposed
instructions, which “allowed the jury to find him guilty for a failure to act;” and (5)
petitioner’s conviction was obtained in violation of his First Amendment right to
freedom of speech.S€eDoc. 13, Ex. C).

On June 15, 2007, the Ohio Cobaf Appeals overruled petitioner’s
assignments of error and affirmed the trial court’s judgmddt). (In its decision,
the state appellate court made the fwlttg factual findings, which are presumed
correct under 28 U.S.C. § 2254(e){Dased on evidence presented at trial
regarding the incident that resultedpetitioner’s arrest and conviction:

The state’s evidence showed thgent Robert Boldin of the Ohio
Department of Public Safety and Sergeant Brent McCurley of the
Cincinnati Police Department went to The Exchange nightclub to
investigate liquor-permit violations. They waited outside until an
undercover police officer notified them that he had observed
violations inside the club.

When Boldin entered the club around 3:00 a.m., he saw 30 to 40
patrons in the “VIP” area. Many of these patrons were still drinking
alcohol even though the club’s liquor permit only allowed alcohol to
be consumed until 2:30 a.m. Boldin stopped the first employee he
could find and asked to speak to the person in charge. He planned to
issue a citation to the highest-ranked person present who was
associated with the club.

2 Specifically, 28 U.S.C. § 2254(e)(1) provides that “[ijn a proceeding instituted by an
application for a writ of habeas corpus by a person in custody pursuant to the judgment of a State
court, a determination of a factual issue made by a State court shall be presumed correct” unless
petitioner rebuts the presumption by “clear and convincing evidence.” Petitioner has neither
cited nor presented any evidence to rebut the Ohio Court of Appeals’ factual findings quoted
herein. Therefore, he has not shown that such findings are erroneous.
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The employee told Boldin to speak Sung Oh, the manager of the
club for the evening. As Boldiand McCurley attempted to speak to
Mr. Oh, Wellman approached them and demanded to know why the
officers were there. Believing him to be a club patron, they told
Wellman to step away while theprducted their investigation. Other
officers were clearing patrons from the club. Because it was a late
night and the patrons had been drinking, Boldin and McCurley
believed that gaining control ofdtsituation was important for their
own and the patrons’ safety.

Wellman became upset and startedsing at the officers. He

eventually stepped away, and the officers again attempted to speak to
Mr. Oh. Wellman soon returneddwas even more belligerent. He
placed himself between the officers and Mr. Oh, yelling and cursing.
Still believing that Wellman was a patron, the officers again ordered
him to step away so that they could complete their investigation.

As the officers made a third attgt to speak with Mr. Oh, Wellman
again interrupted, still yelling and cursing. This time he identified
himself as “the owner” of the club. Wellman was a minority
shareholder of the club, although he was not involved in its daily
operation.

The officers then turned their attention to Wellman and asked to see
his identification and the club’s liqug@ermit. He refused to produce
either document. Boldin explained that if he was the owner of the
liquor permit, Ohio law required hito provide identification and the
liguor permit. Wellman again fiesed and started walking away.

The officers ordered Wellman to stay, believing, based upon his claim
of ownership, that he was the person to whom they should issue the
citation. He again refused to comply, stating that he was leaving and
that he was not going to give them anything. The officers ordered him
to stop. He attempted to leatv@ough a back door, but the officers
stopped him and placed him under arrest. They eventually spoke to
Paul Yankie, the owner and operator of the premises, and finished
their investigation.

(Id., pp. 2-3).



Petitioner next sought leave to appieaihe Supreme Court of Ohio. On
November 21, 2007, the state supreme oderctined jurisdiction to hear the case
and summarily dismissed the appeal “as not involving any substantial
constitutional question.”d., Ex. D).

Assisted by the same attorney who esgnted him in the state proceedings,
petitioner filed the instant federal habeaspus petition in February 2008Sge
Doc. 1). Petitioner also filed a motion for stay of execution of his sentence
pending the resolution of the federal habeetition. (Doc. 10). In the absence of
opposition by respondent, the motion waanged on April 24, 2009. (Doc. 11).

Petitioner alleges as grounds for relief saene claims of error that he raised
to the Ohio courts on direct appéaln the return of writ, respondent concedes that
the instant petition does not trigger statute of limitations concerns, that petitioner
has exhausted his state court remedies, and that petitioner’s claims are “not barred
by any state law procedural default.” (Doc. 7, pp. 2-3). Therefore, petitioner’s
claims for relief are subject to review on the merits.

OPINION

A. Petitioner IsNot Entitled To Relief Based On The Claim Alleged In
Ground One Of The Petition Challenging The Sufficiency Of Evidence

In Ground One of the petition, petitioner alleges that the evidence was
insufficient to support his conviction for obstructing official business under Ohio
Rev. Code § 2921.31(A). (Doc. 1, p. 5).

In this case, the Ohio Court of Appeals was the only state court to address
the merits of the due process clai@iting only state case-law, the court overruled
the claim of error, reasoning in relevant part as follows:

R.C. 2921.31(A) provides that “[njeerson, without privilege to do so
and with purpose to prevent, obstruct, or delay the performance by a

3 Although petitioner does not allege the claim of a First Amendment violation as a
ground for relief in the petition itself, he has argued he is entitled to habeas relief based on the
merits of such claim in his “Memorandum In Support of WritSeéDoc. 1; Doc. 8, pp. 14-15).
Respondent also has addressed the claim in the return of 3ggDdc. 7, p. 12).
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public official of any authorizedct within the public official’'s
capacity, shall do any act that hangoer impedes a public official in
the performance of the public official’s lawful duties.” A violation of
this statute requires an affirmative act. A person cannot be guilty of
obstructing official business by doing nothing or failing to act.

Wellman argues that his conduct did not constitute obstructing official
business because he simply made reasonable requests for an
explanation from the officers. He also argues that refusal to provide a
driver’s license and other documentation is not an act that can be the
basis for a conviction under R.C. 2921.31.

The proper focus in a prosecution for obstructing official business is
on the defendant’s conduct, verbal or physical, and its effect on the
public official’s ability to perform the official’s lawful duties. In this
case, Wellman’s conduct went beyond asking the officers questions
and refusing to give his identification. In fact, numerous patrons
asked questions, and they were not arrested.

Wellman’s entire course of conduct prevented the officers from
gaining control of the situation, identifying the highest-ranking person
present, inspecting the liquor permit, and issuing the citation. He
actively prevented them from talking to the individual they believed
was the manager of the club, not just by asking questions, but by
being belligerent and argumentative. When he finally announced that
he was the owner, even though he did not actively participate in the
club’s operation, he refused toopide his identification and the

club’s liquor license as state law remd. Instead, he tried to leave,
despite being ordered to stayndér the circumstances, the evidence
was sufficient to show that he committed acts that constituted the
offense of obstructing official business.

Wellman next argues that his conduct was limited to truthful speech
and that the state failed to prove that he intended his speech to
obstruct official business. This court has held that truthful speech can
satisfy the act element of the statute if it was done for the purpose of
impeding an officer in the performance of his or her duty.

“The purpose with which a person does an act is determined from the
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manner in which it is done, the means used, and all the other facts and
circumstances in evidence.” The traf fact must be able to infer

from the defendant’s conduct that the defendant intended to obstruct
official business. “Where a defédant’s conduct is limited to truthful
speech, one cannot reasonably infer intent to obstruct official business
unless the circumstantial evidencearly demonstrates such intent.”

In this case, Wellman’s conduct involved more than truthful speech.

It also went beyond arguing with a police officer. Considering his
conduct as a whole, the jury hadaaequate basis for concluding that
he had intended to obstruct Boldin and [Mc]Curley in the performance
of their duties.

Finally, Wellman argues that the state failed to prove that a
“substantial stoppage” of the officers’ progress had occurred. This
court has held that the state mpsive that the defendant’s conduct in
fact hampered or impeded the puldféicial in the performance of the
official’s duties. We have statedati‘there must be some substantial
stoppage of the officer's progresddre one can say he was hampered
or impeded.”

Wellman contends that the officers estimated that his conduct had
delayed them approximately twofige minutes, which was not a
“substantial stoppage.” But this court has also stated that “[w]e do not
hold that any finite period of tienconstitutes a ‘substantial stoppage,’
be the delay occasioned by the interference thirty seconds or two
minutes.” If the record demoinates that the defendant’s act

hampered or impeded the officertive performance of his duties, the
evidence supports the conviction.

The evidence showed that Wellmantnduct was not merely “petty,”
as he claims. It prevented thiéi@ers from talking to the appropriate
person for the issuance of the citation, from gathering physical
evidence, and from gaining control of the situation for several
minutes. The officers testified that gaining control of the situation
was important for the safety of amvolved. Danger to the people at
the scene was relevant. Conseadlyethe evidence did show that
Wellman’s conduct hampered or impeded the officers in the
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performance of their duties. The state did not have to show that
Wellman had prevented the officers from performing their duties, only
that he had obstructed them from doing so.

In sum, our review of the recosthows that a rational trier of fact,

after viewing the evidence in a ligimost favorable to the prosecution,
could have found that the state had proved beyond a reasonable doubt
all the elements of obstructing official business under R.C.

2921.31(A). Therefore, the evidemwas sufficient to support the
conviction....

(Doc. 13, Ex. C, pp. 4-7) (footnotes to state case citations omitted).

In the usual case, a federal habgetstioner is not entitled to relief unless
the state court’s adjudication of his constitutional claim resulted in a decision that
(1) was contrary to, or involved an unreaable application of, clearly established
federal law as determined by the Unitedt& Supreme Court, or (2) was based on
an unreasonable determination of the factgimt of the evidence presented in the
state court proceeding§ee28 U.S.C. § 2254(dxee also Williams v. Taylos29
U.S. 362, 402-03 (2000) (O’Connor, J., writing for majority on this isddairis
v. Stovall,212 F.3d 940, 942 {&Cir. 2000),cert. denied532 U.S. 947 (2001);
Harpster v. Ohio]128 F.3d 322, 326 {6Cir. 1997)cert. denied522 U.S. 1112
(1998).

A state court decision is “contrary’tdearly established federal law as
determined by the Supreme Court under 8 2254(d)(1) if the state court arrives at a
conclusion opposite to that reached by the Supreme Court on a question of law or
decides a case differently than thgpBme Court has on a set of materially
indistinguishable factsWilliams,529 U.S. at 405-06 (O’Connor, JHarris, 212
F.3d at 942. An “unreasonable applicatiafi'Supreme Court precedent occurs (1)
if the state court identifies the corréegal standard but unreasonably applies it to
the facts of the case, or (2) if the staburt either unreasonably extends a legal
principle from Supreme Court precedent to a new context where it should not
apply or unreasonably refuses to exterat grinciple to a new context where it
should apply.Williams,529 U.S. at 407-08 (O’Connor, J.).

Under § 2254(d)(1)’s “unreasonable apgtion” clause, a federal habeas
corpus court “may not issue the writ simpecause that court concludes in its
independent judgment that the relevant state-court decision applied clearly



established federal law erroneously ararrectly. Rather, that application must
also be unreasonableldtl. at 411 (O’Connor, J.xee also Bell v. Cong35 U.S.
685, 694 (2002)McGhee v. Yukin®29 F.3d 506, 510 {6Cir. 2000);Harris, 212
F.3d at 942.

The reasonableness inquiry is an objective one; it does not involve a
subjective inquiry into whether or naasonable jurists would all agree that the
state court’s application was unreasonaMélliams,529 U.S. at 409-10
(O’Connor, J.)see also Washington v. Hofbau228 F.3d 689, 698 {&Cir.
2000);Harris, 212 F.3d at 942-43. Moreover, the writ may issue only if the
application is objectively unreasonable “in light of the holdings, as opposed to the
dicta, of the Supreme Court’s decision®athe time of the relevant state court
decision.” McGhee 229 F.3d at 510, 512 (citingilliams,529 U.S. at 412).

In this case, although the Ohio Court of Appeals did not cite Supreme Court
precedent in addressing petitioner’s suffiiy of evidence claim, the court
utilized the proper standard of review established by the Supreme Cdackson
v. Virginia, 443 U.S. 307 (1979). The Due Process Clause requires the State to
prove beyond a reasonable doubt everyriacessary to constitute the charged
offense. In Re Winship397 U.S. 358, 363-64 (1970). Therefore, as the Ohio
Court of Appeals apparently understosddDoc. 13, Ex. C, p. 7), when a prisoner
raises a sufficiency of evidence claimarpetition for writ of habeas corpus, “the
relevant question is whether, after viagiithe evidence in the light most favorable
to the prosecutiorgnyrational trier of fact coulttave found the essential elements
of the crime beyond a reasonable douldatkson443 U.S. at 319 (emphasis in
original).

This standard does not require the State to rule out every hypothesis except
that of guilt beyond a reasonable doulat. at 326. Rather, under this standard, “a
federal habeas corpus court faced witke@rd of historical facts that supports
conflicting inferences must presume—evei does not affirmatively appear in the
record—that the trier of fact resolved augch conflicts in favor of the prosecution,
and must defer to that resolutiond.; see also Walker v. Englé03 F.2d 959,
969-70 (& Cir.), cert. denied464 U.S. 951, 962 (1983).

It is the jury’s responsibility as theer of fact to resolve conflicts in
testimony, to weigh the evidence andltaw reasonable inferences from the
evidence.Jackson443 U.S. at 319. Consequently, the reviewing court is not
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permitted to make its own subjective determination of guilt or innocence or
otherwise substitute its opinion for that of the trier of fact which convicted the
petitioner. Id. at 318-19 & n.13see also York v. Tat858 F.2d 322, 329 {&Cir.
1988) (per curiam)ert. denied490 U.S. 1049 (1989).

Moreover, thelacksorstandard “must be appliedth explicit reference to
the substantive elements of the criminal offeaselefined by state lav.Jackson,
443 U.S. at 324 n.16 (emphasis addsedg also Sanford v. Yukir88 F.3d 855,
860 (8" Cir.), cert. denied537 U.S. 980 (2002).

It is well-settled that federal habeamurts generally are bound by the state
court’s interpretation of state law that was “announced on direct appeal of the
challenged conviction.’'Bradshaw v. Riche46 U.S. 74, 76 (2005) (citing
Estelle,502 U.S. at 67-68, andullaney v. Wilbur421 U.S. 684, 691(1975)).
“Where an intermediate appellate sted@irt rests its considered judgment upon the
rule of law which it announces, that istula for ascertaining state law which is not
to be disregarded by a federal court galé is convinced by other persuasive data
that the highest court of the state would decide otherwl&est v. American
Telephone & Telegraph C811 U.S. 223, 237 (1940) (and cases cited therein);
see also Hampton v. United Stat#8] F.3d 695, 701 {&Cir. 1999) (citingHicks
v. Feiock485 U.S. 624630 n.3 (1988))¢f. Lawler v. Fireman’s Fund Ins. Co.,
322 F.3d 900, 903 {6Cir. 2003).

In this case, to establish petitioner’s guilt for obstructing official business
under Ohio Rev. Code § 2921.31, the State reguired to prove that petitioner (1)
performed an act; (2) without privilege; (3) with purpose to prevent, obstruct, or
delay the performance of officers Boldgind McCurley acting in their official
capacities in investigating and issuingit@ation for liquor-permit violations; and
(4) hampered or impeded the performance of the officers’ dusies.In re Payne,
No. C-040705, 2005 WL 2248870, at *2 (Ohio Ct. App. 1 Dist. Sept. 16, 2005).
(unpublished).

As the Ohio Court of Appeals pointed out in its decision on direct appeal,
Ohio Rev. Code § 2921.31 criminalizes only “affirmative acts” undertaken to
hamper or impede a public official in therformance of his official duties, not the
failure to act. State v. Certain905 N.E.2d 1259, 1264 (Ohio Ct. App. 4 Dist.
2009). In addition, as the Ohio CourtAyipeals also recognized, to establish that
the officers were hampered or impeded in the performance of their official duties,
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the defendant’s conduct must be foundhdéwe created a “substantial stoppage” of
the officers’ progressState v. Grice906 N.E.2d 1203, 1205-06 (Ohio Ct. App. 1
Dist. 2009).

As a matter of Ohio law, “substantial stoppage” is not defined by “any finite
period of time ..., be the delay occasionedhgyinterference thirty seconds or two
minutes.” State v. DunniNo. C-790319, 1980 WL 352885, at *2 (Ohio Ct. App. 1
Dist. Mar. 26, 1980) (unpublishedee also Grice906 N.E.2d at 1205-06. Itis
the “person’s actions [that] determinehé committed the offense, not the length of
those actions.”State v. Martauzo. 08-MA-177, 2009 WL 1914395, at *4 (Ohio
Ct. App. 7 Dist. June 22, 2009) (unpublishexd);Grice,906 N.E.2d at 1205-06
(although the “stoppage” necessary to dhlguilt “is not defined by a particular
time, ... it must occur becauséthe defendant’s act’punn, supra 1980 WL
352885, at *2 (finding sufficient evidence of “substantial stoppage” where the
record “clearly demonstra@d] that the defendant’s “action did obstruct or delay
the officer in the performame of [an official] duty”).

Petitioner presents three arguments in support of his claim that the evidence
was insufficient to support his conviction for obstructing official business. First,
he contends that because he was an &o\vas opposed to “a mere patron” of The
Exchange nightclub, he had the right to ask the officers what was going on and to
“attempt to correct their mistake” indasing the investigation on Sung Oh, who
had “no ownership or managerial positiorthe business.” (Doc. 8, pp. 4-5). He
also claims that “substantial stoppage” was not shown given officer McCurley’s
admission on cross-examination that the “entire incident took about 2 minutes.”
(Id., p. 6). Finally, petitioner argues that in the absence of any showing that he
committed “some act ... where he stepped over the line,” the State’s reliance on
petitioner’s “entire course of conduct” easufficient to establish a criminal
offense. [d., pp. 8-10). Petitioner’'s arguments are unavailing.

Contrary to petitioner’s first argumeritappears upon review of the trial
transcript, that petitioner never sought toreot any mistaken belief of the officers
about Sung Oh’s involvement in theghtclub. Moreover, the undersigned finds
that it was reasonable for the Ohio CanfrAppeals to conclude that petitioner’s
“conduct went beyond asking the officers questions.”

Officer Boldin testified that when ggoner approached him to ask what was
going on while he was talking with Mr. Qpetitioner did not identify himself “as
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anyone particularly involved with the opaoa.” (Doc. 13, Tr. 18). Petitioner was
told the “investigation did not haveghing to do with him” and was asked to
leave. [d., Tr. 19). Instead of letting the afgrs know then who he was, or that
they were focusing their attention oretiwrong person, petitioner stated: “This is
fucking bullshit. | can’t believe this.”Id., Tr. 20).

Both Boldin and McCurley testiftethat although petitioner was asked to
leave so that they could continue th@nversation with Oh about “what the
violations were” and what the enforcent process would entail, petitioner walked
away for only a “minute or so” and éesame very interruptive and belligerent
towards us” during the course of their conversation with @h, Tr. 20-21, 92).
Both officers testified that petitioner interrupted their talk with Oh by physically
inserting himself between the aféirs and Oh two or three timekd.( Tr. 20-21,

92, 94). Boldin testified that when that happened:

| had to direct my conversation and attention to Mr. Wellman. Again,
| told him that this had nothing to do with [him]. He needed to go.
And immediately in front of us, he is again cussing me, he says, Fuck
you. | can’t believe you are here. This is a private party. You guys
need to leave. You have no right to be here. Get out.

(Id., Tr. 21).

McCurley testified that he specificalasked petitioner if he was “affiliated
with the bar,” and received no verbal responseé., Tr. 93). According to
McCurley, petitioner eventually identifiedrhself as “the owner” of the nightclub
“the third time that he had stepped in beén us [and] we told him to step back,
just to leave if not an employee.td(, Tr. 94).

At that point, the officers turned their attention to petitioner as the person
they “needed to speak with regardithe administrative violations.ld;, Tr. 25,
94). But, instead of complying with the officers’ repeated requests to see not only
his identification but also the liquor permit for the purpose of issuing a citation, he
“continued to be belligerent” and said: “I dbhave to stay here and listen to this.
Fuck, you pal. I'm leaving.” Id., Tr. 25, 27-30, 94-95).

Petitioner started to walk awayld( Tr. 28, 95). He was ordered to stop and
remain on the premises, and again ordered to produce identification and a copy of
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the liquor permit. Ig., Tr. 28, 94-95). McCurley testified that he prevented
petitioner from leaving the premises by “grabb[ing] hold of his arm,” and telling
“him to step back inside, thae was not permitted to leave.ld( Tr. 99).

Petitioner never produced the liquor licertsat, provided his identification after he
was arrested.Id., Tr. 99-100). Only when Paul Yankie came forward were the
officers able to ascertain who the actuahewof the bar was and to complete their
investigation and issue a violation notic&eé¢ id.,Tr. 31-32).

Contrary to petitioner’s contention, a rational trier of fact could have
inferred from this evidence that petitiore@rgaged in affirmative acts with the
intent to obstruct the officers indglperformance of their official duties.

In addition, sufficient evidence wasgsented to support the finding that the
defendants’ conduct hampered or impettedofficers in the performance of their
official duties by creating a “substantial stoppage” of their progress. Whether or
not the conduct lasted two minutespagitioner contends from McCurley’s
testimony on cross-examination, or ten masuas Boldin maintained at trislee
id., Tr. 32, 139Y, both Boldin and McClury testified that petitioner’s conduct
hindered them in the performance of their duties by causing a “tremendous amount
of confusion as to who was the actualn@n who was in charge of the permit
premises that evening.ld(, Tr. 33, 97-99). Both officers also testified that their
investigation was delageby petitioner’s interferare with their attempted
conversation with Sung Oh, whom Boldiaid was “someone we would have just
easily had this conversation with and issuidation notices to,” as well as by his
disruptive behavior as they attemptedszertain “who were employees and who
were patrons” so that they coukkparate those individuals.'ld(, Tr. 33, 96).

As the Ohio Court of Appeals reasonably found, petitioner’s conduct
impeded the officers in their efforts gather physical evidence and from gaining
control of the situation which was “impontafor the safety of all involved.” See
id., Doc. 13, Ex. C, p. 6). Boldin explained:

4 Cf. Martauz, supra2009 WL 1914395, at *4 (upholding denial of motion for acquittal
based on two-to-six minute inciden®ity of Findlay v. ReinhariNo. 5-04-45, 2005 WL
940859, at *2 (Ohio Ct. App. 3 Dist. Apr. 25, 20@ahpublished) (upholding denial of motion
for acquittal based on ten-minue delay of traffic stop caused by the defendant passenger’s
belligerent behavior).
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Unfortunately, with that many people inside the permit premises and
the ... multiple violations that occurred, multiple liquor violations
there. With the number of people inside the permit premises, this was
somewhat disorganized, confusipgcause all of the people milling
around.... In a situation like that, our duty is to contain the situation,
make sure that we have the manager, the employees, the people that
were associated with the violations, make sure we contain that, make
sure we secured the evidence thatneed for the violation and to
secure the premises itself. The ldshg we can afford to do is have

30 or so intoxicated patrons building up steam as far as their anger
towards us being there, especialligen sort of the instigator egging

on certain people and leave them therput ourselves in some sort of
danger or jeopardize our investigation....

(Id., Tr. 22;see also id.Tr. 98, 284-85).

Accordingly, in sum, the undersigned concludes that after viewing the
evidence in the light most favorablettee prosecution, a rational juror could have
found beyond a reasonable doubt that petitioner was guilty of obstructing official
business in violation of Ohio Rev. Co8&€921.31. The state appellate court’s
adjudication of petitioner’s claim neither is contrary to nor involves an
unreasonable application of thacksorstandard, and is based on a reasonable
determination of the facts in light ofd@levidence presented at trial. Petitioner,
therefore, is not entitled to habeas corpus relief based on his sufficiency of
evidence claim alleged in Ground One of the petition.

B. Petitioner IsNot Entitled To Relief Based On The Claim Alleged In
Ground Two That He Was Denied The Right To Confront A Witness

In Ground Two of the petition, petitionalleges that he was denied his
rights under the Confrontation Clause of the Constitution when the trial court
would not allow defense counsel to pursue a line of questioning on cross-
examination of State witness Robert Boldihen Boldin was recalled to testify at
the close of the State’s case thditmmer’s challengedanduct occurred over a
ten-minute span of time. (Doc. 1, p. 4).

Specifically, it appears that petitiongrallenges the trial court’s ruling
refusing to allow a question directing Boldin “to just explain in real time, [by
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going] through everything that was samtlasshow me how it takes ten minutes.”
(Doc. 13, Tr. 139-40). In refusing to allow the question, the court stated: “He
already testified. You can make whatever argument you want to make, but his
recount of something is not the saasehaving spaces in the act. Simply not
relevant to decide this case.ld( Tr. 140).

On direct appeal, the Ohio CourtAppeals relied solely on state case-law
and addressed the claim of constitutiagraor stemming from the trial court’s
ruling as follows:

In his second assignment of error, Wellman contends that the trial
court erred in denying cross-examination on an essential element of
the offense. He argues that tloaid should have allowed him to have
Boldin reenact the events ingal time” to demonstrate that his
conduct could not have created a “substantial stoppage.” This
assignment of error is not well taken.

Defendants have a constitutional rightcross-examine witnesses.

But the trial court has wide discretion to impose reasonable limits on
cross-examination to prevent, among other things, confusion of the
issues. In this case, reenactmemild have been misleading to the
jury. Under the circumstances, we cannot hold that the trial court’s
decision to limit cross-examination was so unreasonable, arbitrary or
unconscionable as to connote an abuse of discretion....

(Doc. 13, Ex. C, pp. 7-8) (footnotes to state case citations omitted).

The Sixth Amendment’'s Confrontationdtise, made applicable to the states
through the Fourteenth Amendment, provides that “[i]n all criminal prosecutions,
the accused shall enjoy the right . . . tacbafronted with the witnesses against
him.” U.S. Constit. VIsee also Ohio v. Rober#48 U.S. 56, 62-63 (1980).

Because cross-examination is “the most effective method by which a defendant can
test the truth of testimony given against hi@tévens v. Bordenkirchéf46 F.2d

342, 346 (8 Cir. 1984), the right of confrontation and cross-examination is
considered “an essential and fundamaergquirement” for a fair trialBarber v.
Page,390 U.S. 719, 721 (1968) (quotiRginter v. Texas380 U.S. 400, 405

(1965)).
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The Supreme Court has stated that dides not follow, of course, that the
Confrontation Clause ... prevents altjimlge from imposing any limits on defense
counsel’s inquiry” during cross-examination of a State witnEsdaware v. Van
Arsdall, 475 U.S. 673, 679 (1986). “On the contrary, trial judges retain wide
latitude insofar as the Confrontationa@e is concerned to impose reasonable
limits on such cross-examination based on concerns about, among other things, ...
prejudice, confusion of the issues, ..irderrogation that is repetitive or only
marginally relevant.”ld.

In this case, as the Ohio CourtAybpeals reasonably determined, the trial
court acted well within its discretionitivout triggering any Confrontation Clause
concerns in prohibiting the reenactment testimony that defense counsel sought to
elicit from Boldin. As the trial coupparently understood, the time involved in
providing an oral account of the evetitat occurred at the nightclub on the night
in question does not accurately reflect the actual time-frame in which the acts
themselves occurred. Therefore, thaedddourts were rightfully concerned about
relevancy and the very real possibilityaanfusion of the issues that would be
misleading to the jury, if defense coungare allowed to pursue the reenactment
line of questioning on Boldin’s cross-examination.

Accordingly, petitioner is not entitletd relief based on the Confrontation
Clause claim alleged in Ground Two of the petition.

C. Petitioner IsNot Entitled To Relief Based On HisClaims Alleged In
Grounds Three And Four Challenging The Jury Instructions

In Ground Three of the petition, petitioner claims that the trial court
improperly instructed the jury to the ertehe jury was permitted to consider the
time it took to process him after his arrest in determining the issue of “substantial
stoppage.” (Doc. 1, p. 6). In Ground, petitioner alleges that the trial court
erred in failing to give his proposed jury instructions on the affirmative act element
of the obstructing official business offenséd.)

The Ohio Court of Appeals, which was the only state court to issue a
reasoned decision addressing the claims on the merits, ruled in relevant part as
follows based on state-law standards:

In his third assignment of error, \Wl@an contends that the trial court
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erred by permitting the jury to consider events after his arrest on the
issue of “substantial stoppage.” He argues that the jury should not
have considered the time taken to handcuff him, to walk him to a
police car, and to process him aftee arrest. This assignment of
error is not well-taken.

We hold that any error in allowing the testimony about events after
Wellman’s arrest was harmlelseyond a reasonable doubt because it
did not contribute to the convictionlhe evidence about events after
his arrest was brief. Furthehe officers’ testimony about how his
behavior had hindered or impedda&m was clear, and the jury was
not misled in any way....

In his fourth assignment of error, Wellman contends that the trial
court erred in failing to give his pposed instructions. He argues that
the failure to give those instructions allowed the jury to find him
guilty for a failure to act. This assignment of error is not well taken.

Generally, the trial court mustwg requested special instructions
when they are correct, gment, and timely presented. The court need
not give a requested instruction when it is included, in substance, in
the general charge.

Wellman'’s first proposed instruction stated that “Ohio Rev. Code §
2921.31 [requires] an affirmative act in order to trigger culpability.”
The second instruction stated, “One cannot be guilty of obstructing
official business by doing nothing. *** The mere failure of a person to
respond to an officer’s request is not in violation of the ordinance. ***
Additionally, ‘the mere refusdb produce identification upon request
of a police officer will not support a finding of obstructing official
business.”... These werertect statements of law.

Nevertheless, after reviewing the jungtructions as a whole, we hold
that they adequately informed theors that they had to find that
Wellman had committed an affirmative act that hampered or impeded
the officers in the performance tbfeir duties. The jury could not

have reasonably concluded, afteahng the instructions, that they
could find Wellman guilty for a failure to act. Under these
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circumstances, we cannot hold that the trial court abused its discretion
in failing to give the requested instructions....

(Doc. 13, Ex. C, pp. 8-9) (footnotes to state case citations omitted).

As an initial matter, to the extenttgmner claims he is entitled to relief
because the trial court committed error or otherwise abused its discretion under
state law with respect to the jury instrcts that were given in this case, he raises
issues of state law only that are nognizable in this federal habeas corpus
proceeding. A federal court may revievstate prisoner’s habeas corpus petition
only on the ground that the challenged confinement violates the Constitution, laws
or treaties of the United States, and not “on the basis of a perceived error of state
law.” 28 U.S.C. § 2254(aPulley v. Harris, 465 U.S. 37, 41 (19843ge also
Estelle v. McGuire502 U.S. 62, 67-68 (1991) (“it is not the province of a federal
court to reexamine state-court determinations on state-law questions”).

It is well-settled under Supreme Court precedents that errors in jury
instructions in a state criminal trial geaklly are not reviewable in a federal habeas
corpus proceeding unless they deprivesghtitioner of a fundamentally fair trial
and due process of lavtee Henderson v. Kibb431 U.S. 145, 154 (19779¢e
also Estelle502 U.S. at 72. Before a federal court may overturn a state conviction
based on an error in the jury instructipfismust be established not merely that
the instruction is undesirable, erroneousgwen ‘universally condemned,’ but that
it violated some right which was guaranteed to the defendant by the Fourteenth
Amendment.” Cupp v. Naughter14 U.S. 141, 146 (1973).

Therefore, the question on federal éab review of a state conviction is
“whether the ailing instruction by itself safected the entire trial that the resulting
conviction violates due processEstelle,502 U.S. at 72 (quotinGupp,414 U.S.
at 147);see also Hendersoi31 U.S. at 154. The Supreme Court has clearly
established that in answering this question, the instruction must “not be judged in
artificial isolation,” but rather must b@rsidered in the context of the instructions
as a whole and the trial recor@upp,414 U.S. at 146-4&ee also Estellg02
U.S. at 72. In addition, if the challenged instruction is ambiguous, the inquiry
turns on whether a reasonable likelihood exisés the jury applied the instruction
in a way that violates the Constitutiokstelle,502 U.S. at 72 (quotingoyde v.
California, 494 U.S. 370, 380 (1990)).
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In this case, petitioner first challenges flry instructions to the extent they
permitted the jury to consider events afies arrest in determining whether his
conduct caused a “substantial stoppaggh@aperformance of the officers’ lawful
duties. Upon review of the jury instructions, it appears from the record that no
instruction was given specifically pertmg the jurors to consider petitioner’s
post-arrest conduct in making this determinati®@eeDoc. 13, Tr. 354-60).
Rather, the court instructed the jury ygenerally as follows about the findings
that were required to be madddre petitioner could be found guilty of
obstructing official business:

The defendant is charged with obstructing official business. Before
you can find the defendant guilty, you must find beyond a reasonable
doubt that on or about th& day of December, 2005, in Hamilton
County, Ohio, the defendant, Wwaut privilege to do so and with
purpose to obstruct the performance by a public official of any
authorized act within his officiadapacity did an act that hampered
Sergeant B. McCurley in the giermance of his lawful duties.

There must be some substantial stoppage of the officer’s progress
before one can say he was hampered or impeded.

(Id., 354-55).

As the Ohio Court of Appeals reasonatietermined, to the extent the trial
court committed any error in allowing testimony about petitioner’s post-arrest
conduct, such error was harmless. Itlesar from the record that petitioner’s pre-
arrest conduct was emphasized by the State atgealid.,Tr. 18-35, 92-99, 133-
34), whereas the evidence about eveaifiesr his arrest was minimade id.,Tr.
131-33). Most importantly, the officers’ testimony specifying how they were
hindered in the performance of their dstmertained only to petitioner’s pre-arrest
conduct. $ee id.;Tr. 33-35, 96-98, 133-34, 284-88).

In this federal habeas corpus prodagathallenging a state conviction, the
Court may not grant relief based onrding of constitutional trial error unless
such error “had a substantial and injuri@dfect or influence in determining the
jury’s verdict.” See Brecht v. Abrahamsd@()7 U.S. 619, 637 (1993). No such
showing has been made here.
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With respect to petitioner’s second afachallenging the trial court’s refusal
to give petitioner’s proposed instructions on the “affirmative act” element of the
offense, which were objected to by the prosecwgeeoc. 13, Tr. 302), the
undersigned agrees with the Ohio appellate court’'s assessment that the jury was
adequately informed about that elementha&f obstructing official business offense
to satisfy due process. The court specifically instructed the jury that petitioner
could not be found guilty of the charged offense unless it found beyond a
reasonable doubt that petitioner “did antheit hampered Sergeant McCurley in
the performance of his lawful duties.td( Tr. 354-55). Moreover, when
addressing the “purpose” element of the offense, the court referred numerous times
to the commission of intentional “acts.td(, Tr. 355-56). Therefore, upon review
of the jury instructions as a whole, the undersigned concludes that it is not
reasonably likely that the jury would halteen confused by or otherwise applied
the instructions that were givendonvict petitioner for a failure to act.

Accordingly, in sum, this Court concludes that: (1) to the extent petitioner
alleges in Grounds Three and Four of the petition that the trial court erred under
state law in deciding on the jury instructidhsit were given in this case, his claims
are not cognizable in this federal habeapus proceeding; and (2) in any event,
petitioner has not shown he is entitlechedbeas corpus relief based on the merits
of any claim alleged in Grounds ThrasdaFour challenging the jury instructions
on constitutional due process grounds.

D. Petitioner IsNot Entitled To Relief Based On His Additional Claim That
HeWasArrested And Convicted For Exercising His First Amendment Rights

Petitioner additionally claims in his “Memorandum In Support Of Writ” that
he was wrongfully arrested and convicted for exercising his First Amendment right
to freedom of speech. (Doc. 8, pp. 14-15).

The Ohio Court of Appeals, which was the only state court to address this
claim on the merits, ruled in relevant part as follows:

In his fifth assignment of error, Wiman contends that his conviction
violated his right to freedom of speech under the First Amendment to
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the United States Constitution. He argues that he committed no
affirmative act, other than speeemd that mere argument with the
officers could not support the conviction. This assignment is not well
taken.

....[T]he conduct for which Wellmamwas convicted went beyond just
speech. Other patrons asked questions of the officers that evening,
and they were not arrested. Wedin’s entire course of conduct was
the basis of his conviction.

Further, this court has stated that the First Amendment “has never
conferred an absolute right to engage in express conduct whenever,
wherever or in whatever manrespeaker may choose. R.C. 2921.31
is content-neutral on its face. A person has a right to verbally protest
a police officer’s actions or even @angue with or curse at an officer.

But that person does not have the right to hamper or impede the
officer in the performance of thadficer’s duties. In this case,

Wellman was not convicted based on the content of his speech, but on
his volume and demeanor and btker actions that hindered the
officers in conducting their investigan. His behavior “crossed the

line between fair protest and adtoastruction.” Consequently, his
conviction did not violate his First Amendment rights....

(Doc. 13, Ex. C, pp. 9-10) (footnotes to state case citations omitted).

The Supreme Court has long recognized that the protection of the First
Amendment “does not end at the spokemvritten word” and that “conduct may
be ‘sufficiently imbued with elements obmmunication to fall within the scope of
the First and Fourteenth AmendmentsTéxas v. Johnsod91 U.S. 397, 404
(1989) (quotingSpence v. Washingto#]8 U.S. 405, 409 (1974)). By the same
token, the Supreme Court has refuseddopt the position “that an apparently
limitless variety of conduct can be labeled ‘speech’ [within the First Amendment’s
protection] whenever the person engagintheconduct intends thereby to express
an idea.” See United States v. O'Brie391 U.S. 367, 376 (1968).

In O’Brien, the Supreme Court statedatleven where “the alleged
communicative element in [a person’s] condgcsufficient to bring into play the
First Amendment, it does not necessarily follow that [such conduct] is
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constitutionally protected activity.1d. It is well-settled under Supreme Court
precedents that where “'speech’ and ‘rmeech’ elements are combined in a
course of conduct, a sufficiently importayavernmental interest in regulating the
nonspeech element can justify incidental limitations on First Amendment
freedoms.” Johnson491 U.S. at 407 (quotin@'Brien, 391 U.S. at 376).

In Johnson491 U.S. at 406, the Supreme Court explained: “The
government generally has a freer hand sirreting expressive conduct than it has
in restricting the written or spoken word.Therefore, only those laws that are
“directed at the communicative natwkconduct must, like a law directed at
speech itself, be justified by the substantial showing of need that the First
Amendment requires.1d. (quotingCommunity for Creative Non-Violence v. Watt,
703 F.2d 586, 622-23 (D.C. Cir. 1983) (Scalia, J., dissentieg)d sub nom.

Clark v. Community for Creative Non-Violendé8 U.S. 288 (1984)).

In cases where there is an importansubstantial governmental interest in
regulating the non-speech element of¢baduct, which is unrelated to the
suppression of free expression, a morgget standard of review, which was
enunciated irD’Brien, is to apply. See idat 407. Under this standard, the
government regulation is “sufficiently justified” if (1) “it is within the
constitutional power of Government;” (2) “it furthers an important or substantial
governmental interest;” (3) “the governmalnnterest is unrelated to the freedom
of expression;” and (4) “the incidentastriction on alleged First Amendment
freedoms is no greater than is essemdidhe furtherance of that interest.”

O’Brien, 391 U.S. at 377. The Supreme Court has suggested that this more lenient
test “in the last analysis is little, if angifferent from the standard applied to time,
place, or manner restrictions” on speech in a public fordmhnson491 U.S. at

407 (quotingClark, 468 U.S. at 298).

In this case, as the Ohio Court of Appeals pointed out, Ohio Rev. Code
§ 2921.31 is content-neutral, or in other words, is not aimed at the suppression of
expression or the communicative natureafduct. Therefore, at best, petitioner

®> Under the line of cases addressing “time, place and manner restrictions” on public
expression, the Supreme Court has held that such restrictions “are valid provided that they are
justified without reference to the content of tiegulated speech, that they are narrowly tailored
to serve a significant governmental interest, and that they leave open ample alternative channels
of communication of the information.Clark, 468 U.S. at 293 (and cases cited therein).
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can only argue that the course of condactwhich he was indicted and convicted
involved a speech as well as a non-speech element, which is subject to review
under the more lenient standarduaciated by the Supreme CourOiBrien for
evaluating First Amendment claim&f. O'Brien,391 U.S. at 377-82 (involving
conviction of person who burned his &alve Service registration certificate as
part of a war protest, under federal statute which was enacted “to insure the
continuing availability of issued certificatess a means to “classify and conscript
manpower for military service”).

Under the first prong dD’Brien’s four-part test, there is no question that it
was within the constitutional power of tl#io legislature to enact and enforce its
obstructing official business statut€f. Barnes v. Glen Theatre, In60Q1 U.S.

560, 569 (1991) (in a case involving a First Amendment challenge to a public
indecency statute, the Supreme Cawknowledged that the states have the
authority under their “traditional police powdo enact and enforce statutes which
“provide for the public health, safeand morals”). Moreover, under the second
and third prongs of th®’'Brien test, it is clear that the statute furthers an important
or substantial government purpose, whichased on a State interest unrelated to
the suppression of expression—to ensure that public officials are not hindered or
obstructed in the performance of their official duties.

Finally, under the fourtl®’Brien factor, it appears that the restrictions which
are contained in Ohio’s obstructing affil business statute are no greater than
necessary to fulfill the State’s intereSpecifically, under the statute, a person
cannot be found guilty of the offense unless the State establishes beyond a
reasonable doubt that the person (1) gedan affirmative acts, (2) without
privilege to do so, (3) with the purpose of preventing, obstructing, or delaying the
performance by a public official of his lawful duties, and (4) actually hampered or
impeded the public official in the performance of his lawful dutiéseOhio Reuv.
Code § 2921.31(A).

As the Ohio Court of Appeals reasadnia this case, petitioner was arrested
and convicted under this statute not on the basis of the content of his speech, but
because his “entire course of conduct,” including the volume of his speech,
demeanor and “other actions,” himdd the officers in conducting their
investigation of liquor-permit violations at The Exchange nightclub. Based on the
evidence presented by the State at ttled,court could reasonably conclude that
petitioner’'s behavior “crossed the line betwéan protest [protected by the First
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Amendment] and actual obstructiorSee State v. Staytor()9 N.E.2d 1224,
1227-28 (Ohio Ct. App. 1 Dist.appeal dismissed94 N.E.2d 75 (Ohio 19984f.
Condon v. Wolfe310 Fed.Appx. 807, 818-20"(&€ir. Feb. 12, 2009) (not

published in Federal Repor}drejecting habeas petitioner’s claim that his conduct
in photographing bodies at the county morgue constituted a “form of expression”
protected by the First Amendment, which prohibited his conviction under Ohio’s
abuse-of-corpse statute)

Therefore, petitioner’s arrest and castion do not trigger First Amendment
concerns, and petitioner is not entitled to habeas relief based on such a ground.

ITISTHEREFORE RECOMMENDED THAT:

1. Petitioner’s petition for writ of habeas corpus pursuant to 28 U.S.C.
§ 2254 (Doc. 1) b®ENIED with prejudice.

2. A certificate of appealability shallnot issue with respect to any of
petitioner’s grounds for habeas relief, besmpetitioner has notade a substantial
showing that he has stated a “viable claim of the denial of a constitutional right” or
that the issues presented herein aredadte to deserve encouragement to proceed
further.” See Slack v. McDanid&29 U.S. 473, 475 (2000) (citilarefoot v. Estelle,

463 U.S. 880, 893 & n.4 (1983¥ee als@8 U.S.C. § 2253(c); Fed. R. App. P. 22(b).

3. With respect to any applicati by petitioner to proceed on appiediorma
pauperisthe Court should certify pursuant28 U.S.C. § 1915(a)(3) that an appeal
of any Order adopting this Report d@Rdcommendation would not be taken in “good
faith,” and, therefore, shoulPENY petitioner leave to appdalforma pauperisipon
a showing of financial necessityseeFed. R. App. P. 24(alKincade v. Sparkman,
117 F.3d 949, 952 {&Cir. 1997).

Date: _8/24/09 s/Timothy S. Black
che Timothy S. Black
United States Magistrate Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Eric Wellman,
Petitioner

VS Case No. 1:08cv102
(Beckwith, S.J.; Black, M.J.)

Hamilton County Municipal Court,
Respondent

NOTICE

Attached hereto is a Report and Recommendation issued by the Honorable
Timothy S. Black, United States Magistratelge, in the above-entitled habeas corpus
action. Any party may object to the Magistrate Judge’s Report and Recommendation
within 15 days after the date the Report and Rexnendation is stamped as “filed”
by the Clerk of Court. Such party shalkfwith the Clerk ofCourt and serve on all
other parties written objections to the Report and Recommendation, specifically
identifying the portion(s) of the proposed findings, recommendations, or report
objected to, together with a memorandum of law setting forth the basis for such
objection(s). Any response by an oppogpagty to the written objections shall be
filed within 10 days after the opposing party has been served with the objections. A
party’s failure to make objections it@rdance with the procedure outlined above
may result in a forfeiture of his rights on appegéeThomas v. Arrd74 U.S. 140
(1985);United States v. Waltgr638 F.2d 947 (6 Cir. 1981).
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