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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

PATRICK LEONARD,
Petitioner, Case No. 1:09-cv-056

Chief Judge Susan J. Dlott
-VS- Magistrate Judge Michael R. Merz

WARDEN, Ohio State Penitentiary,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This capital habeas corpus case is before the Court on Petgi@igections (Doc. No.
53) to the Magistrate Judge’s Report and Recendations (the “Report,” Doc. No. 47). The
Warden waived any objections tbe Report, but has filed a plg to Petitioner’s Objections
(Doc. No. 56). With Court penssion, Petitioner has filed a Rggb the Warden’s Reply (Doc.
No. 58). Chief Judge Dlott has recommitted ttese for reconsideration in light of the
Objections (Doc. No. 54).

Leonard pled thirty Grounds for Relief in the Petition (Doc. No. 6, PagelD 25-31). The
Report recommends that the Petition be dismisa#d prejudice but thaLeonard be granted a
certificate of appealability on Grounds Onext8en, and Twenty-Four (Report, Doc. No. 47,
PagelD 1286).

Leonard raises no objections as to theppsed dismissal of Grounds Four, Six, and

Twenty-Eight; Ground Twenty-Ninbas previously been withdrawn (Final Brief, Doc. No. 39,
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PagelD 947). The remaining Grounds for Relief will be considssreakint'.

Ground One: Use of a Stun Belt at Trial

Leonard was compelled to wear a stun beltrduthe course of his trial. In his First
Ground for Relief, he argued this denied him a fiaal by interfering vith the physical indicia
of innocence (Sub-claim 1); and hight to counsel, to participate ms defense, and to have the
jury consider mitigating evidence (Sub-claifvo). The Report recommends dismissing both
sub-claims on the merits after reviewing thetestcourt decisions on this Ground for Relief under

the AEDPA deferential standaim 28 U.S.C. § 2254(d)(1).

Sub-claim One — the Due Process Claim

Leonard’s claim is that a stun belt is ctitosionally no different from shackles and the
Supreme Court has held that forgia criminal defendant to wear shackles in the view of the jury
is presumptively unconstitutional, relying ddeck v. Missouri, 544 U.S. 622 (200%). The
Report also concluded thatvisible stun belt is the constitoial equivalent oghackles and leg
irons. (Report, Doc. No. 47, PagelD 1157, citlBarhart v. Konteh, 589 F.3d 337 (B Cir.
2009.)

The claims relating to thewst belt were raised for the firsme in post-conviction. On

! At the outset of the Objections, Leonard objects to the Report’s applicatioulleh v. Pinholster, 563 U.S. |
131 S.Ct. 1388 (2011), to this case (Objections, Doc5BoPagelD 1321). Leonard indicates this point applies
particularly to his Nineteenth, Twentieind Twenty-First Grounds for Religlfd. at PagelD 1319. The objection
will be discussed with those Grounds for Relief as necessary.

2 AlthoughDeck was decided after the trial here, the Sixth Circuit has held that the Reekrwas clearly
established long before that case was deci@@eport, Doc. No. 47, PagelD 1156, citidgndoza v. Berghuis, 544
F.3d 560 (8 Cir. 2008).



appeal from an initial denial of this clainie court of appeals held that the Hamilton County
Common Pleas Court had not made, at trial,rdguired individualizedinding of a need for
restraints. State v. Leonard, 157 Ohio App. 3d 653, 670-71, 2004-Ohio-3323 at 1 50-51(Ohio
App. 1stDist. 2004). The case was remanded for adestiary hearing whit was held before
Judge Winkler; the trial had be before Judge SchweikertJudge Winkler's factual findings
are recited at length in the Rep@Doc. No. 47, PagelD 1159-61). dfn the historical facts, he
reached the ultimate factual conclusions th#hgre is absolutely no evidence the jury was
aware he was wearing a RéaBelt.” (Report, Doc. No. 47, at PagelD 1161, quoting Findings,
Apx. Vol. 13, at 316.)

In his Objections, Petitioner sexts that “During Leonard’siél, the stun belt was visible
at least twice.” (Doc. No. 53, PagelD 132d8ting Apx. Vol. 13, p. 314.) That is a
mischaracterization of what is the record. Leonard’s sistestidied at post-onviction that she
saw a “big, bulky thing under the back of his shirGhe only learned after trial that it was the
stun belt; as Judge Winkleodnd, there was no indication thamyone, including Leonard’s
sister, could tell by looking thahe object concealed by his claotgiwas a restraint of any kind.

The key factual question und@&eck, supra, is whether the jury saw restraints on
Leonard. The Ohio courts found they did not. pfFevail in habeas, Leonard must show by clear
and convincing evidence from tls¢ate court record that thahdiing is clearlyerroneous. He
relies on testimony from his sister, but the Statesented evidence from many other witnesses
who were at the trial and who did not see shén belt. Significantly, no juror was called to

testify about what he or she sawinstead, Leonard relies on infaces about what they must

% Judge Schewikert left the bench to become executive director of the Ohio Judicial Conferemetoh, I2006.
* This is the brand name of the stun belt actually used.

® Leonard asserts the Magistrate Judge insisted on ¢estifrom jurors. Actually the Report comments on the
absence of such testimony, noting that it would have been the most direct proof of whatshesjury
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have seen or would have sedfinally, the Magistrate Judgeviewed the video footage which
was in the record before Judgénkler and found it did not shotine stun belt (Report, Doc. No.
47, PagelD 1166-67).

Leonard has not shown the factual findingshaf Ohio courts were clearly erroneous or

that their ultimate conclusion wan unreasonable applicationDmsck.

Sub-claim Two — the Sixth Amendment Claim

Leonard claims the presence of the stuhibeerfered with his Sixth Amendment rights
by making it difficult for him to confer with his counsel and present mitigation evidence.

On the facts of this sub-claim, Jud@énkler heard testimony from many witnesses
about Leonard’s courtroom demeanor and padrtylhis consulting with his attorneys. The
Report reviewed this evidence at length aoadnfl Judge Winkler's findigs were not clearly
erroneous (Doc. No. 47, PagelD 1171-76). NothingpénObjections requires further analysis of
this point. In particular, Judge Winkler wast bound to accept the pdste conclusions of Dr.
Robert Smith as an expert on what effect the stun belt would have had psychologically on
Leonard.

The Report also noted, “fijcontrast to the phystindicia precedentA{len, Holbrook
andDeck), Leonard points tmo Supreme Court precedent clearbtablishing a right to be free
from the psychological impact of a stun belttbe relationship with coues or presentation of
mitigation.” (Doc. No. 47, PagelD 1171.) Leonandjects that there is no need for a Supreme
Court case with “nearly identical facts” toeakly establish the law {fections, Doc. No. 53,

PagelD 1334, citing/larshall v. Rodgers, 133 S. Ct. 1446, 1449 (2013), for the proposition that



“a general standard” from Supreme Qawases can supply the relevant law.)

Rodgers is aper curiam reversal of the Ninth Circuit fdooking to circuit precedent “to
refine or sharpen a general principle of Supr&oert jurisprudence into a specific legal rule
that this Court has not yet announced.” 133 S. Ct. 1446, 1450, leankgr v. Matthews, 567
US. , ,132S. Ct. 2148, 2155 (2013eracuriam reversal of the Sixth Circuit for doing
the same thing. The general principle on whicbhragd relies for this sub-claim — the right of a
criminal defendant to unrestricted access to dusnsel during trial — is said to be clearly
established byGeders v. United Sates, 425 U.S. 80, 88 (1976), arrRerry v. Leeke, 488 U.S.
272, 284 (1989)(Objections, Dodo. 53, PagelD 1334). IGeders a trial judge’s order that a
defendant not consult with his attorney overnight during the trial was held to deprive Geders of
his Sixth Amendment rights. IRerry, in contrast, the SupremCourt held there was no
deprivation when a defendant svardered not to consult wittobunsel during a fifteen-minute
recess during Perry’s own testimony.

The “general standard” of clearly establidhaw derivable from these cases is that a
judge may not order a criminal defendant notcémsult with his attorney except for a brief
recess in the defendant’s own testimony. Nothikg &n order not to consult occurred in this
case. Nor do these cases stand for a prindipht a defendant may not be psychologically
impaired in consulting with his counsel byns® condition imposed on him by the court but of
which he never complains at trial.

In the last portion of Objections on @md One, Leonard argues imposition of the stun
belt cannot have been harmless error becausebectually prejudiced (Objections, Doc. No.
53, PagelD 1335-39). His theory is that the evidence of his guilt was not overwhelming because

the jury concluded (1) Leonard did not succeed in penetrating Flick and so was guilty only of



attempted rape and (2) Leonard did not intémdill Gries and Minges, the men coming to
Flick’s assistance, when hbat at them through the door.

These are side issues. There is overmiimg evidence Leonard puhree bullets in
Dawn Flick’s head and had expeed his intention to kill her tothers beforehand, saying if he
couldn’t have her, no one could. UndBrecht v. Abrahamson, 507 U.S. 619 (1993), there is no
probability that the jury was influenced by a stun belt it could not see or by Leonard’s purported
difficulty of consulting with counsel, abouthich he never complained at trial.

It is again respectfully recommended tabund One be denied on the merits.

Ground Two: Confrontation Rights

In his Second Ground for Relief, Leonardserss his rights under the Confrontation
Clause and to a fair trial were violatedevhimproper hearsay testimony was admitted against
him. The Report recommendsngéng Ground Two on the merits &s the claims of hearsay
raised on direct appeal to the Ohio SuprenmairCand as procedurally defaulted as to the
hearsay claims omitted on direct appeal and attempted to be raised later by an application for

reopening of the direct appeal (Rep Doc. No. 47, PagelD 1178-91).

Direct Appeal Issues

Leonard first objects that the Report does apply harmless emanalysis to those

hearsay statements the Ohio Supreme Coad found should not have been admitted

(Objections, Doc. No. 53, Pagell341-43). It is correct that ¢hReport concluded that “the



Ohio Supreme Court’s decision dime hearsay questions presenteddirect appeal is not an
objectively unreasonable applicatiof Supreme Court law” wibut mentioning harmless error
analysis. To cure that omission, the Magite Judge offers the following analysis:

The testimony the Ohio Supreme Cdorind to be inadmissible hearsay was:

1. Sabrina Frye’s testimony regarding Flicktmtement as to why she intended to end the
relationship with LeonardSate v. Leonard, 104 Ohio St. 3d 54, § 101 (2004). The Ohio
Supreme Court found admission of this hearsay harmless error because “Leonard
stipulated at trial that he had fathered tefoldren by McBride.In his confession, he
stated that he had believed that his retathip with Flick was mding and that he had
shot Flick because she had broken his he&d.”at § 102.

2. Frye’s testimony that Flick had told her thaonard had said th@the could not have
her, no one else could; atieht if he ever saw Flick wh another man, Leonard would
kill him. Id. at  103. The Ohio Supreme Cobtound the admission harmless error
because

Leonard had told Alvie Woods thersa thing directly that he had
allegedly told Flick, and during Woods's testimony, the trial court
properly admitted the statemeohder Evid.R. 801(D)(2)(a) (a
statement is not hearsay if it adfered against a party and is the
party's own statement). Therefore, this evidence was cumulative.

Id. at 7 105.

3. Frye’s “testimony regarding Flick's statem explaining why she had permitted Leonard
to stay at her house the night before the murderld.."at § 106. The Ohio Supreme
Court found admission of this testimony was harmless error because “Leonard confessed

to the murder, .. .”

Id. at  108.



As the Report notes, although the ConfrontaClause claim was presented to the Ohio
Supreme Court along with the hearsay claims uao law, the Ohio Supreme Court did not
“expressly address the Confrontation Clausestjon.” Because it was presented, the Report
concluded this Court is obliged to deem ithave been decided on its merits and review the
decision under 28 U.S.C. § 2254(d)(1) (Report, Doc. No. 47, PagelD 1185,Hatinggton v.
Richter, 562 U.S. __, 131 S. Ct. 770 (2011)).

The Objections cite no United States Sumpe Court precedent for the proposition that
the testimony found admissible by the Ohio ®upe Court over Leonard’s hearsay objection
should in fact have been exded under the Confrontation ClafiseNor do they object to the
Report’s conclusion that the excited utteranoe statement of a party opponent exceptions to
the hearsay rule are “firmly rooted” and theref satisfy the Confrontation Clause. Because
there was no constitutional error in admitting Frye’s testimony, this Court need not reach the
guestion whether its adssion was prejudicial.

The prior three paragraphddaess the asserted prejudicidlect of adntted testimony
which the Ohio Supreme Court found should hbeen excluded. In §iObjections, Leonard
makes no argument about the testimony the Glijpreme Court held waadmissible despite a

hearsay objection, so no further analysiseeded on those pieces of testimony.

Reopening of Direct Appeals Issues

In his Application for Reopening to the OhiSupreme Court, Leonard claimed his

appellate attorney provided ineffective assistandailing to plead assignments of error relating

® Note that the Ohio Supren@ourt decision here preced@sawford v. Washington, 541 U.S. 36,53-54 (2004).
Crawford does not apply retroactivelihorton v. Bockting, 549 U. S. 406 (2007). The governing United States
Supreme Court precedent which governs he@his v. Roberts, 448 U.S. 56 (1980).
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to the testimony of Alvie Woods, Penny McBrideeborah Schroeder, and Lea Ketter about
statements Leonard made to them (Apx. Vohtjp. 141-42). The Ohio Supreme Court denied
reopening without opinion, so thelaim of ineffective assistae of appellatecounsel “is
preserved for this Court to consider as a bfasifinding cause and prejudice to excuse omission
of those claims on direct appea&ate v. Leonard, 106 Ohio St. 3d 1407 (2005).

Having recited the ineffective assistanceappellate counsel standard, the Report found
the claim unpersuasive because all of theestahts in question were made by Leonard and
therefore were admissible as the non-hearsay statsrof a party opponent. (Report, Doc. No.
47, PagelD 1190-91.)

The Objections correctly note that thep@e does not addregke testimony of Lea
Ketter! They refer to Ketterer's testimony at Trial Transcript p. 1212 which was that, on the
night of July 28, 2000, Leonard called Flick a¢ ghlace where Flick and Ketterer worked four
times. She was asked to describe Flick’s titeacand stated “She got agitated. She was
working. We were busy. She’s like ‘I don’'t have time’ld. Mr. Welsh objected as to what
Flick said and the objection wasssained. Leonard now says thialtjudge failed tanstruct the
jury to disregard the inadssible portion of the testimony E&ctions, Doc. No. 53, PagelD
1344). There was indeed no instruction, but omissf this claim on direct appeal did not
constitute ineffective assistance of appellate counsel because
(1) Welsh made no request for an instimt as required by Ohio’'s contemporaneous

objection rule and thus theaiin would have been barred;

(2) It is unclear if any of Kiterer's testimony at this poimonstitutes a repetition of what

Flick said and whether instead it is meralglescription of her emotional reaction to the

" Thus spelled in the Application for Reopening, but agtéer” in the Objections (Doc. No. 53, PagelD 1343 and
1344.) She spelled her name “Ketterer” whem tslok the witness starfdirial Tr. at 1210).
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calls; and
3) This is not so strong an argument tilbmission was deficient performance. Semes

v. Barnes, 463 U.S. 745, 751-752 (1983).

The Objections assert the Report missethet of Leonard’s olgction to Schroeder’s
testimony. It is about “what Flick said wheeonard called (see Tr. 79)” (Objections, Doc.

No. 53, PagelD 1344). Actually, the questiokeasby the prosecutor was, “And what would
Dawn do [not say] when he called peatedly?” (Trial Tr. ap. 1179.) The trial court then
overruled an unexplainabjection and Schroeder answert&®he would — she would answer

the phone and tell him that | am — she was busy. She had to get back to work. And she was —
you could tell she was a little n@us, a little upset.1d.

A hearsay objection to thitestimony should have beesverruled, as it was. The
testimony was not offered to protiee truth of the content of whédick said (“I am busy”; “I
have to get back to work”), but to show tikdick made the statements to Leonard under these
circumstances, i.e., that it wasrherbal act. Testimony aboutrbal acts made to show they
occurred and not offered for the truthtb&é content are not hesay. See, e.dJnited Sates v.
Rodriguez-Lopez, 565 F.3d 312, 314-315 (6th Cir. 2009) (phone calls made to a drug dealer's cell
phone by individuals "requesting heroin" whileetdealer was being detained by police were
improperly excluded as hearsaychase "the government [did] noffer them for their truth.
Indeed, if the statements were questions onrnands, they could not--absent some indication
that the statements were actually code for soimgtblse--be offered faheir truth because they
would not be assertive speech at all. They @awdt assert a proposition that could be true or
false."). Moreover, the initial question —wdich Welsh made the ddgtion -- was not framed

to elicit hearsay; the prosecutdid not ask what Flick said buthat she did. After Schroeder

8 Leonard’s habeas counsel assume the objection was hearsay, but Welsh did not say so.
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testified in part that Flick said things, no etjion was renewed. Therefore an assignment of
error relating to this testimony by oeder would have been unavailing.

Because Leonard has not proven ineffectivassance of appellate counsel, he has not
shown cause to excuse his omission of thesepkat hearsay objectioran direct appeal.

It is therefore again respectfully renmended that the Second Ground for Relief be

dismissed with prejudice.

Ground Three: Admission of Allegedly Involuntary Confession

In his Third Ground for Relief, Leonards&sts his Fifth and Fourteenth Amendment
rights were violated when his confession wamistgéd against him. The Ohio Supreme Court
denied this claim on direct appedhate v. Leonard, 104 Ohio St. 3d 54, 1¥1-37 (2004). The
Report concluded the Ohio Supreme Court’s degisias neither an unreasable application of
Supreme Court law nor based on an unreasonablardeation of the facts in light of the state
court evidence. (Doc. No. 47, PagelD 1195-96.)

Having reconsidered the Report in lighf the Objections, # Magistrate Judge
concludes no further analysis is needed again respectfully recommends this Ground for

Relief be dismissed with prejudice.

Ground Four: [No objections made to dismissal.]
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Ground Five: Admission of Gruesome Photographs

The Report recommends dismissing this GrolandRelief with prejudice on the basis of
AEDPA deferencéto the Ohio Supreme Court’s decisiontioé claim. The Report particularly
noted that Leonard’s “entire argument is madeone sentence and presents no analysis
whatsoever.” (Report, Doc. No. 53, PagelR03, citing Traverse, Doc No. 17, PagelD 391.)
Now, however, in his Objections, Leonard pr@sdiour pages of argument (Objections, Doc.
No. 53, PagelD 1349-52.) This argument, madeHerfirst time in Objections to a Report and
Recommendations on the merits, is untimely, but will be analyzed here for the sake of
completeness.

Leonard argues first that the Ohio Supee@ourt erred in determining the probative
value of the photographs outweighed their prejatlieffect. (Objections, Doc. No. 53, PagelD
1350-51, relying on Ohio R. Evid. 403.) The Ol8apreme Court carefully described each
photograph to which objection was made anuded that they wereot duplicative. Sate v.
Leonard, 104 Ohio St. 3d 54, 1 84-88 (2004). ©ticse, the question whether the probative
value of these photographs outweighs their prejatiffect is a questionf Ohio, not federal,
law, on which we are bound liye state court’s decisiorRailey v. Webb, 540 F.3d 393 (BCir.
2008), quoting Bradshaw v. Richey, 546 U.S. 74, 76 (2005) (“We va repeatedly held that a
state court’s interpretian of state law, including onannounced on direct appeal of the
challenged conviction, binds a fedecalurt sitting in habeas corpus.Yaldonado v. Wilson,

416 F.3d 470 (B Cir. 2005); Vroman v. Brigano, 346 F.3d 598 (B Cir. 2003); Caldwell v.

Russell, 181 F.3d 731, 735-36 {6Cir. 1999);Duffel v. Dutton, 785 F.2d 131, 133 {BCir.

° The phrase “AEDPA deferea” is shorthand, frequently ed by the Sixth Circuit, foconcluding under 28 U.S.C.
§ 2254(d)(1) that a state codecision is neither contrary to nor aneijvely unreasonable application of clearly
established law as found in holdings of the United States Supreme Court.
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1986).

As the relevant Supreme Court law g#ely applied unreasonably, Leonard cites
Romano v. Oklahoma, 512 U.S. 1 (1994). In that capital case the Supreme Court allowed
admission of evidence that the defendant had beewvicted of capital murder of another victim.
The case does not speak to the question the &ipeeme Court was called upon to decide here.

Leonard’s assertion that tikhio Supreme Court made an unreasonable determination in
light of the evidence (Objections, Doc. No. PagelD 1352), is purely conclusory and contrasts
markedly with the detailed aryals offered by that Court.

It is therefore again respectfully recommded that the Fifth Ground for Relief be

dismissed with prejudice.

Ground Six: [No objections made to dismissal.]

Ground Seven: Erroneous Guil Phase Jury Instructions

Leonard’s Seventh Ground for Relief assergstttal court “made numerous errors” in its
guilt phase instructions. The Ohio Supre@murt decided this claim on the merit§tate v.
Leonard, 104 Ohio St. 3d 54, 76-77, 11 115-121 (200#he Report conabes this Ground for
Relief is without merit, in part because theesgtions raised in the Ohio Supreme Court were
purely ones of state law and in part becausertbiuctions to which constitutional objection
was made were in fact constitutional (Report, Doc. No. 53, PagelD 1207-09).

Nothing raised in the Objections on tdsound for Relief requires further analysis.
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Ground Eight: Erroneous Penalty Phase Jury Instructions

In his Eighth Ground for Relief, Leonard assexbnstitutional error in the penalty phase

jury instructions in three sub-claims.

Sub-claim A

In Sub-claim A, Leonard asserts constitutiomabr in Judge Schweikert’s leaving to the
jury the determination of relevance of the eviteenwith respect to sentencing considerations.
The Report concluded this sub-claim was procetudafaulted by failing to present it on direct
appeal and the default was not excused byhavmg of ineffective assistance of appellate
counsel (Doc. No. 47, PagelD 1212-15).

In the Objections, Leonard claims the dNlistrate Judge applied AEDPA deference to
the issue of whether ineffectivassistance of appellate counsel established cause to excuse the
default.” (Objections, Doc. No. 53, PdDel356-57.) Leonard objects, asserting

“Although [the petitioner] must siafy the AEDPA standard with

respect to his independent IAC iola he need not do so to claim

ineffective assistance for the purpose of establishing cause.”

Joseph v. Coyle, 469 F.3d 441, 459 (6tkir. 2006); see also

Goldberg v. Maloney, 692 F.3d 534, 537 (6th Cir. 2012jall v.

Vasbinder, 563 F.3d 222, 236-37 (6th Cir. 2009). The Magistrate

Judge, therefore, should not have applied AEDPA deference but

should have instead evaluatedfiaetive assistancef appellate

counsel under thde novo standard of review.
Id. at PagelD 1357. Althougboseph v. Coyle, supra, does contain the quoted language, it is
difficult to reconcile withHarrington v. Richter, 562 U.S. _ , 131 S.Ct. 770, 785 (2011), which

requires habeas courts to g&EDPA deference to state courtai@ons on the merits and count
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as merit decisions even silent state courtsiecs when the federal constitutional question is
squarely presented to them, lamonard’s ineffective assistanoé appellate counsel claim was
here.

Whether the standard of review is wAlEDPA deference or de novo, Leonard made no
demonstration of ineffective assistance of dippe counsel when this claim was previously
before the Court. The only argument he timesde was “counsel failethb raise or properly
litigate critical federal constitutional issues thare apparent from the record, that should have
been evident to a competent appellate a¢prrand for which therexisted no reasonable
strategic reason to not raise these issugReport, Doc. No. 47, PagelD 1213, quoting Traverse,
Doc. No. 17, PagelD 406.) Now, more tharethyears after filing his Final Brief on Merits
(Doc. No. 39), he finally makes an argument oa mherits of this claim, citing Ohio case law
which he says prohibits theausf the instruction given (O&gtions, Doc. No. 53, PagelD 1356,
citing Sate v. Getsy, 84 Ohio St. 3d 180 (1998), afthte v. Hale, 119 Ohio St. 3d 118 (2008).

Getsy objected to the admission at the penalty phase of all the evidence from the trial
phase and also to the instruction that the jury was to con&dlethe evidence, including
exhibits presented in the first phase of this tnifilch you deem to be relevant.” Getsy, supra, at
201. The Ohio Supreme Court held that the judbe, not the jury, had to make a relevance
determination as to evidence carried over from the trial pHase-ale complained that his jury
was instructed to consider "only that evidenceigtgd in the trial phase that is relevant to the
aggravating circumstances and to any of the mitigating factotalé at § 138, quoting the trial
court record. The Ohio Supreme Courtdhthe instruction was improper undéetsy, noting
that the trial judge had to deciddnat trial phase evidence wagerant to the penalty phas&d.

Neither of these cases contrblsre. In both, the trial caujudge admitted at the penalty

15



phase all the evidence that had been admittedeatriti phase and then left it to the jury to
decide what was relevant. In this case Leopaodides no record reference to show that Judge
Schweikert committed the error of readmittingtht trial phase evidence and then allowing the
jury to decide what was relevant. Nor has he shown that there was any objection by trial counsel
to the instruction, in the absaof which there would have beea ground for appeal. Finally,
Leonard has failed to demonstrate that this particular arguwaritl have been stronger than

the other arguments presented on appeal. Thus there is no demonstration of ineffective
assistance of appellate counsel in omitting tt@m and therefore no proven excuse for the

procedural default.

Sub-claim B

In Sub-claim B Leonard claims the reasoeathbubt instruction ithe penalty phase of
trial deprived him of his rights under the Fift8ixth, Eighth, and Fourteenth Amendments.
Essentially conceding that the instruction followed Ohio law as set forth in Ohio Revised Code 8
2901.05(D), Leonard claims the trjgldge should have “overrulg[@®hio’s statubry definition
of reasonable doubt.” (Traverse, Doc. No 17gdP@a 408.) In the Traverse, Leonard relies on
In re Winship, 397 U.S. 358, 369 (1970), amtblland v. United Sates, 348 U.S. 121, 140
(1954). 1d. at PagelD 409.

This is the same claim made in his FifteeRroposition of Law omlirect appeal. The
Ohio Supreme Court decided thliaim summarily, finding the instruction consistent with that
recommended istate v. Goff, 82 Ohio St. 3d 123 (1998 Rate v. Leonard, supra,  131. The

Report noted that the Sixth r€uit had approved Ohio’s reasable doubt instruction and
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Leonard had pointed to no United States Suprédourt law “to the entrary or requiring
different language in a reasonaldeubt instruction at the penglphase of a capital trial.”
(Report, Doc. No. 47RagelD 1211, referring tdhomas v. Arn, 704 F.2d 865 (6Cir. 1983),
Buell v. Mitchell, 274 F.3d 337 (6Cir. 2001);Byrd v. Collins, 209 F.3d 486 (6Cir. 2000); and
Scott v. Mitchell, 209 F.3d 854 (6Cir. 2000)!° The Report recommends dismissing Sub-claim
B because the Ohio Supreme Court’'s decisiomagher contrary to nor an unreasonable
application of United StateSupreme Court precedent.

In the Objections, Leonard complains thag ttMagistrate Judge’s alysis of the case
law is incomplete.” (Objections, Doc. No. 33agelD 1359.) Be that as it may, Leonard cites
no Sixth Circuit and no Suprentourt decision finding the Ohiceasonable doubt instruction
unconstitutional. Nor does Leonard make amgument as to how the language used here
supposedly reduces the burden of proof. &abm B is without mat because of AEDPA
deference and Leonard makes no argument Wwareh might commend itself to the Supreme

Court if certiorari were granted in this case.

Sub-claim C

In Sub-claim C, Leonard complains of varicatber asserted deficiencies in the penalty
phase jury instructions. The Repopncludes that this Sub-clais without merit as to all the
asserted deficiencies (Doc. No. 47, PagelD 1212pnard raises only one objection to this part
of the Report, to wit, that “the Magistrate Judgied to address Leonard’s challenge to the jury

instructions that the jury’s sentencing deteration is a ‘recommendation’ not binding on the

9 The Objections correctly criticizes the Report’s citatioAuern v. Tate, 336 F.3d 478 (2003), as affirming Judge
Rice’s approval of this instruction. Counsel correctly point out that this part of Jickje éecision was not
appealed.
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court.” (Objections, Doc. No. 53, PagelD 1360.)

The Report noted that the Sixth Circuitdhdecided this questh against Leonard’s
position (Report, Doc. No, 47, PagelD 1211-12, cifhugll v. Mitchell, 274 F.3d 337, 356 {6
Cir. 2001)). Leonard concedes tlBatell has not been overruled, egntends it “contravenes”
In re Winship, 397 U.S. 358, 369 (1970), ai@hldwell v. Mississippi, 472 U.S. 320, 328-29
(1985)(Objections, Doc. No. 53, PagelD 1361eonard makes no argument about Hauwell
contravenes these cases, he mgesisserts that it is soWinship stands for the proposition that
every element of a criminal offense must, as #enaf federal constitutnal law, be proved by
evidence beyond a reasonable dowinship was a juvenile delinquepaase and there is no
comment at all about jury intsictions or recommendations.

In Caldwell the Supreme Court overturned a cdp@@anviction where the prosecutor
suggested to the jury that the appellate towould make the utnate decision on capital
punishment. In determining whether a state cdedision is contraryo or an unreasonable
application of clearly establisieSsupreme Court precedent, a federal court may look only to the
holdings, as opposed to the dicta,tlié Supreme Court's decision&oodell v. Williams, 643
F.3d 490 (& Cir. 2011), citingLockyer v. Andrade, 538 U.S. 63, 712003); TerryWilliams v.
Taylor, 529 U.S. 362, 412 (2000). Whether or Bog¢ll “contravenesWinship or Caldwell, it is
neither “contrary to” nor an objgeely unreasonable appéation of the holding# either one of
those cases. Neither is the Ohio Supreme t&odecision on this daclaim, which should

therefore be dismissed with prejudice.
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Ground Nine: Duplicitous Indictment

In his Ninth Ground for Relief, Leonard argueswas denied a fatinal and deprived of
his right to a unanimous verdict by being trimd a duplicitous indictment (Traverse, Doc. No.
17, PagelD 421). Leonard has now withdrawn his Ninth Ground for Relief (Objections, Doc.
No. 53, PagelD 1362). Since thgthdrawal was not consentéd by Respondent, the Court

treats the withdrawal as a dismissal of tie@m with prejudice. See Fed. R. Civ. P. 41.

Ground Ten: Limitations on the Conduct of Voir Dire

In his Tenth Ground for Relief, Leonard claifine was denied a fair trial when Judge
Schweikert limited his ability t@onduct voir dire. (flaverse, Doc. No. 17, PagelD 430.) The
Report recommends dismissing this claim wpitejudice because the Ohio Supreme Court’s
rejection of the claim is neither contrary to @or objectively unreasonabdgplication of clearly
established United State Supe@ourt holdings. (Repoioc. No. 47, PagelD 1219.)

Instead of citing any applicable Suprer@eurt precedent, Leonard cites to two law
review articles which appear toJeas their audience either tr@gractitioners or trial judges,
recommending best practices. Leonard also cites the concurringromhiJudge Clark in
Berryhill v. Zant, 858 F.2d 633, 640-42 (11Cir. 1988). While Judge Clark strongly
recommended individualized sequestered voir direetnial of the habeas petitioner in that case,
he recognized that “[nJo courbas held that an individualizedegregated voir dire is
constitutionally required.” Id. at 643. And, of courseBerryhill was handed down before
adoption of the AEDPA in 1995 which limited the controlling case law.

It is therefore again respectfully recommaded that Ground Ten be dismissed with
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prejudice.

Ground Eleven: Failure to Excuse Prospective Jurors for Cause

In his Eleventh Ground for Relief, Leonard asserts his constitutional rights were violated
when Judge Schweikert failed to excuse prospegurors whose voir dé statement indicated
they could not be fair and impartial. Leon&as now withdrawn hiBifteenth Ground for Relief
(Objections, Doc. No. 53, PagelD 1366). inthe withdrawal was not consented to by
Respondent, the Court treats the witdhwlal as a dismissal of thisaoin with prejudice. See Fed.

R. Civ. P. 41.

Ground Twelve: Improper Excuse for Cause

In his Twelfth Ground for Relief, Leonard moplains that prospective jurors Gooding,
Dignan, Ison, and Crockett were improperly esed for cause. The Ohio Supreme Court
considered this claim on the merits and overruledState v. Leonard, supra, Y 70-75. The
Report recommends dismissinground Twelve with prejudicebecause all four of the
prospective jurors in astion “said either unequivocally thiqey could not gin a death verdict
or that they did not believe thepuld.” (Doc. No. 47 at PagelD 1222.)

Leonard objects only as to prospectiveojs Gooding and Ison and argues how their
answers on voir dire could have been construedssto allow them to be seated (Objections,
Doc. No. 53, PagelD 1367-69). But the questiofofdgethis habeas court is not whether these

prospective jurors should have been permitedit, but whether the Ohio Supreme Court’s

20



upholding of their excusing is entitled to AEDRieference. Leonard has not pointed to any
United States Supreme Court precedent to whichdédgsion is contrary or of which it is an
unreasonable application. It is therefore ageespectfully recommended that the Twelfth

Ground for Relief be dismissed with prejudice.

Ground Thirteen: Improper Intr oduction of Police Reports

In his Thirteenth Ground for Relief, Leadaclaims admission opolice reports into
evidence violated his rights under the Confroata Clause (Traverse, Doc. No. 17, PagelD
443). The Ohio Supreme Court considered ttaim on the merits and rejected i&ate v.
Leonard, supra, at § 110, citingCalifornia v. Green, 399 U.S. 149 (1970). The Report
recommends dismissing the claim with prejudice.

In objecting, Leonard substaalty misstates the Ohio SuprenCourt’s ruling. He says,
“[i]n applying a constitutional analysis, the Ohsupreme Court held that the trial court erred
when it admitted the police reqtg into evidence.” (Objeatns, Doc. No. 53, PagelD 1370-71.)
The Ohio Supreme Court concluded its constitutional analysis in § 110: “Thus, the trial court did
not violate Leonard’s constitutional right of confration.” It then went on in § 111 to hold that
admission of the reports was a violation ©hio R. Evid. 803(8)(b) because they were
inadmissible hearsay. Thus the Ohio Supreme t@Ghdmot find constitutional error, but rather
evidence law error. Our consideration is limitedvtzether the constitutional decision is entitled
to AEDPA deference.

The Report noted that Leonard had nikédc any Supreme Couprecedent which the

Ohio Supreme Court’s decision rdoadicted or unreasonably digal. The Objections claim
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California v. Green is not applicable because, insteadl testifying at trial, Detective
Schweinefus “essentially read from these repoten giving his testimony.” (Objections, Doc.
No. 53, PagelD 1371.) That is dmard’s construction of the fact These were Schweinefus’
own reports and the Ohio Supreme Court fotimat his testimony “essentially mirrored the
contents of his investigative reports3ate v. Leonard, supra, at  110. But then “Leonard’s
counsel extensively and effectively crossuemned Schweinefus regarding the reportsl”
Leonard has not shown how what actually hapdehere was an unreasonable application of
Green, supra.

It is therefore again respectfully recommethdieat Ground Thirteen be dismissed with

prejudice.

Ground Fourteen: Partial Read Back of Testimony

In his Fourteenth Ground for Relief, Leonardigis he was denied his right to a fair trial
when Judge Schweikert permitte@ tteading back to the jury pbrtions of the testimony of two
witnesses instead of all ofdin testimony (Traverse, Doc. No. 17, PagelD 449). The Ohio
Supreme Court rejected this claim on the meri®&ate v. Leonard, supra, 1 122-23. The
Report recommends dismissing this Ground for Reli¢éh prejudice because Leonard cited no
United States Supreme Court precedent to theaxy (Report, Doc. No. 47, PagelD 1227).

The Objections still cite no contrary Unit&lates Supreme Court precedent. Thus no

further analysis is necessary.

Ground Fifteen: Change of Verdict Forms
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In his Fifteenth Ground for Relief, Leonard asserts his constitutional rights were violated
when Judge Schweikert instructde jurors to return a correctegrdict form (Traverse, Doc.
No. 17, PagelD 453). Leonard has now withdraws Fifteenth Grounébr Relief (Objections,
Doc. No. 53, PagelD 1375). Since the withdal was not consented to by Respondent, the

Court treats the withdrawal as a dismissal of thagm with prejudice.See Fed. R. Civ. P. 41.

Ground Sixteen: Prosecutorial Misconduct

In his Sixteenth Ground for Relief, Leonambserts in three sub-claims that the
prosecutor’s “pervasive and flagitamisconduct” deprived him offair trial (Traverse, Doc. No.

17, PagelD 457).

Sub-claim A: Misconduct byUsing Extrajudicial Subpoenas

In Sub-claim A, Leonard asserts he was deptigf his constitutional right to a fair trial
because the prosecutor used extrajudicial sulgsoém obtain pretrial statements from Penny
McBride, the mother of Leonard’s childremdaNick Chaplin, the Kentucky Deputy Sheriff to
whom Leonard voluntarily surrendered, as wellhaspital records of Ryan Gries, one of the
victims (Traverse, Doc. No. 17, PagelD 460).

This claim was first presented to the Obawurts in Leonard’s pigion for post-conviction
relief under Ohio Revised Code § 2953.21. Thenttan County Court of Appeals denied the

claim on the merits Sate v. Leonard, 157 Ohio App. 3d 653, 660-61, 11 11-18Qist. 2004).
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The Report recommends dismissing this slam because, although Ohio law does not
presently authorize a prosecutor to use suboanthis way, there is nothing unconstitutional
about such a use (Report, Doc. No. 47, PagelD 1231).

Leonard objects “[tlhe prosecutor's usé these improper subpoenas was a blatant
disregard of Leonard’s rights to due proce@3bjections, Doc. No. 1379). However, Leonard
again cites no United States Supreme Court precedent holding theimgestifjative subpoenas

such as these violates the Constitti Sub-claim A is without merit.

Sub-claim B: Misconduct During Trial

Leonard asserts in Sub-claimtiBat various acts of the prosger during trial constituted
misconduct which deprived him of a fair trialr@verse, Doc. No. 17, PagelD 458). The Ohio
Supreme Court rejected these claims on thetspepplying the relevantnited States Supreme
Court precedent.Leonard, , f 155-178. The Report concludihis decision was entitled to
deference under 28 U.S.C. 8§ 2254(d)(1&¢ Doc. No. 47, PagelD 1237-41).

The Objections devote several pages tguimg this Sub-claimis not procedurally
defaulted (Objections, Doc. No. 53, PagelD 138Q-83pwever, the Report reached the merits
and did not recommend any pemural default finding.

The Objections argue the misconduct at leraytd then state th@hio Supreme Court
erred in applyingDonnelly v. DeChristoforo, 416 U.S. 637, 643 (1974), instead of the higher
standard applicable to capital cases fi©@adwell v. Mississippi, 472 U.S. 320, 340 (1985). On
this argument, the Report noted

Leonard complains that the Ohio Supreme Court did not apply the
strict standard of Calaell v. Mississippi, 472 U.S. 320 (1985), to
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the prosecutor’s closing argumenttims case. But the portion of

the closing argument in that case to which five members of the

Supreme Court took exception was a comment about automatic

appellate review.
(Report, Doc. No. 47, PagelD 1241.) Galdwell the Supreme Court vacated a capital sentence
because the prosecutor had told the jury anytalagentence would automatically be appealed,
thus lessening their sense ofpessibility for the verdict. Tdhe extent, Leonard presents a
Caldwell-like claim in this cae, it is dealt with above iGround Eight, Sub-claim B. But
Caldwell never held there was a higher standardbéo applied to asserted prosecutorial
misconduct in capital cases. Inste@dhoted that the trial judge Donnelly had given a prompt
corrective instruction and thalhe prosecutor’'s comment tleewas ambiguous and did not so
prejudice a “specific right, such as the prigieagainst compulsory self-incrimination, as to
amount to a denial of that rightCaldwell, 472 U.S. at 340, citinDonnelly, 416 U.S. at 643.

The Objections do not demonstrate errothia Report's recommendation to dismiss this

sub-claim.

Ground Seventeen:Brady Violation

In his Seventeenth Ground for Relief, Lemhalaims his congttional rights were
violated when the prosecutor withheld nratkeexculpatory evidere in violation ofBrady v.
Maryland, 373 U.S. 83 (1963). This claim was prdsednto the Ohio cots in post-conviction
and denied Sate v. Leonard, 157 Ohio App. 3d 653, 666-67, at 11 35-36[Dist. 2004).

As the Report notes, Leonard makes the sanmgement in this Court that he made to the

First District Court of Appeals, to wit, & the Hamilton County Bsecutor has violate@rady
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in other cases, he must have done so in this case. Leonard pointed to nBradiualaterial
found post-trial. The Report concludes the clamvithout merit, implicitly because the First
District’s decision was entitled to deference under § 2254(d)(1).

In his Objections Leonargoints to a fresh example Bfady violation by the Hamilton
County Prosecutor. IHill v. Mitchell, 2013 U.S. Dist. LEXIS 45919 (S.D. Ohio, Mar. 29,
2013), Judge Sargus of this Court founBrady violation by the Hamilton County Prosecutor’s
Office and granted habeas relief on that baBigsed on this further proof, Petitioner now “asks
that the Hamilton County Prosecutor’s Office be required to turn over all of its files and records
in this case, or if the Office refuses, Leonardgb@nted habeas relief.(Objections, Doc. No.
53, PagelD 1390). This sounds rekadbly like a discovery demand.

On August 24, 2009, the Court entered a Sciregi®©rder which set a deadline of sixty
days after the answer wéled to move for discovery (Doblo. 10, PagelD 182). That date was
continued several times and Retier's Motion for Discoverywas then filed April 22, 2010
(Doc. No. 18). In support of thisSround for Relief, Petitioner sought

Any and all files maintained byhe Hamilton County Prosecutor’s
Office and Hamilton County Sheriff's Office relating to the
prosecution of Patrick Leonard atite investigation into the death
of Dawn Flick, including any reports, witness statements,
photographs, etc.;

Any and all files maintainedby the Hamilton County Coroner’s
Office relating to the autopsy of Wa Flick and investigation into
her death, including but not limite® reports, draft reports, test
results, photographs, etc.; [and]

Depositions of trial prosecutors Se&&hTieger, Esg. and Jerome A.
Kunkel, Esq. regarding office policies for the disclosure of
material to defense counsel, and the disclosures and non-

disclosures made in Leonard’s case.

(Motion, Doc. No. 18, PagelD 621.)
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The Magistrate Judge denidet sought discovery, holding:

The Court finds the allegations the Traverse do not justify the
discovery sought on this clainPetitioner does not offer any
reasonable suspicion thatady material was withheld in this case
or what it might be. There is no attempt to relate the particular
kinds ofBrady materials eventually discovered in the cited cases to
material that might have been hfield here. There is no attempt to
show that particular attoeys found to have withhel®rady
material in any of the cited cas@s involved in this case, nor any
citation to any practice or poy of the Hamilton County
Prosecutor’s Office which mighhave resulted in failure to
disclose here. At most, Petitioner alleges that becdisdy
violations have been found in pasises involving that Office, in
every future case the Office should be subject to broad discovery
to ensure that they havaot offended again. Compare the
specificity of the allegations inBracy v. Gramley, supra.
Petitioner’s Motion for Discovery as to Hady claim is denied.

(Amended Order Granting in Part and DenyindgPart Petitioner’'s Motion for Discovery, Doc.
No. 25, PagelD 670.) After Objections andupf@emental Opinion, Chief Judge Dlott affirmed
the denial on September 16, 2010 (Order, Doc. No. 32).

It is far too late in Objections to a Report on the merits to attempt to reopen discovery. In
any event, if the Court ordered the production of documents and the Hamilton County Prosecutor
refused, the proper remedy would be confinemenhefrefusing official in civil contempt until
compliance. The habeas corpus statutes dautbbrize substantive refias a penalty for non-
compliance with a discovery order.

Leonard has still presented no evidence oBrady violation in this case. His

Seventeenth Ground for Relief should therefore be denied.

Ground Eighteen: Discriminatory Charging and Prosecution

In his Eighteenth Ground for Relief, Leonardinis his constitutional rights to fair trial,
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due process, and equal protection were denied by the existence of ateegidcretion of the
Hamilton County prosecutor in deciding who wik charged with a capit crime (Traverse,
Doc. No. 17, PagelD 490). The Ohio Supes@ourt rejected this claim on the meritseonard,
, 1177,

As the Report points out, “[p]rosecutorial dision at the electedanty prosecutor level
is the general pattern for criminal prosecuiiothe United States.” (Report, Doc. No. 47,
PagelD 1244.) The Supreme Court of the UnitedeSthas never held this pattern of discretion
to be unconstitutional. It is certainly true ae bjections point out that geographic disparity in
capital prosecutions is argued to be a mapw fin Ohio’s death penalty and the Joint Task
Force Report of the Ohio Supreme Gand the Ohio State Bar Associatibhas recommended
a statewide capital charging committee as a solttidhis flaw. However wise this might be as
a matter of policy, it is not mandated by the United States Constitution.

Ground Eighteen should be dismissed with prejudice.

Ground Nineteen: Attorney Conflict of Interest

In his Nineteenth Ground for Relief, Leonardiols he received ineffective assistance of
trial counsel because his triadunsel was retained by his family, was a friend of the family, and
represented Leonard’s brothers in civil ddtion which also involved Leonard, i.e., civil
litigation by the survivors of Dawn Flick assedi corporate liability for her death. The First
District Court of Appeals rejeetl this claim on the meritstate v. Leonard, 157 Ohio App. 3d
653, 11 25-34 (Ohio AppsiDist. 2004).

Although the Court had permitted depositioofstrial attorneys William Welsh and

1 Available online at the Ohio Supreme Court’s website.
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Michael Strong to be taken imgport of this claim, the Repodid not consider them, holding
that to do so would violate the ruling @ullen v. Pinholster, 563 U.S. __ , 131 S. Ct. 1388
(2011) (Report, Doc. No. 47, PagelD 1248-49).

Leonard objects to thionclusion, arguing that
(2) Leonard,unlike Pinholster, was diligent in attempting tdevelop the record in state

court;

(2) Leonard has already satisfied 28 U.8R2254(d)(1) by showing that “the state court
decisions unreasonably applied clearly established federal law by refusing to grant
Leonard factual development he requestedatestourt before adjudicating the merits of
his claims”;

3) “[E]Jvidence developed in fkeral court may always be catsred to demonstrate, ‘by
clear and convincing evidence,” 28 U.S.C. § 22H4{ethat subsidiargtate court factual
findings are clearly erroneous.” (@lotions, Doc. No. 53, PagelD 1319-20.)

Leonard does no more in the Objections thtate these conclusions. He offers no post-
Pinholster case law accepting his suggsktinterpretations of thatase. He does not even
attempt to show how he has satisfied § 2254(dlhe basis of the stateurt record. He has
not shown any constitutional entitlement to digery in state post-conviction proceedings. And
finally, he does not demonstrate how the Weds Strong deposition testimony undermines the
state court factual findings. @htestimony does little more thanpplement what appears in the
state court record. In sum, Leonard has not showrPthholster is inapplicable here.

On the merits of the conflict of interest claibgonard’s claim is not persuasive in that he
has not shown Strong failed to present anythiogn Leonard’s childhood which would have

been strongly mitigating and which he held baekduse of his long association with the family.
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The argument that Patrick Leonard was a goodpendo did this one vergad thing was likely
to be more persuasive to a jury — especiallyght of Leonard’s immediately turning himself in
and confessing — than a longaae of childhood horribles.

Ground Nineteen should theregdoe dismissed with prejudice.

Ground Twenty: Ineffective Assistanceof Trial Counsel at the Guilt Phase

The Reporinotes that the various sub-claims on this Ground for Relief were first argued
to the state courts at variodgferent points in the state cdysrocess and separates them for
analysis by the stage at whithey were first argued.

The Ohio Supreme Court disposed of a numiifethese sub-claims on the merits on
direct appeal. Sate v. Leonard, supra, 11 139-46. The Report concluded that disposition was
neither contrary to nor an unreasonable appba of the relevant Supreme Court precedent,
Srickland v. Washington, 466 U.S. 668 (1984)(Report, Doc. No. 47, PagelD 1254-55).

Additional claims of ineffective assistance of trial counsel were raised on post-
conviction. Several of them were heldpedurally defaulted under Ohio’s crimimat judicata
doctrine by failure to raisthem on direct appeal&ate v. Leonard, 157 Ohio App. 3d 653, 661-

62 at § 17 (1 Dist 2004). The Report concludes tfirsding satisfied the procedural default
rules ofMaupin v. Smith, 785 F.2d 135, 138 {&ir. 1986) (Report, Doc. No. 47, PagelD 1257).
As to the remaining claims decided by the HDgtrict on the merits, the Report concludes that
decision was not an objectivelynreasonable application &rickland (Report, Doc. No. 47,
PagelD 1259).

Finally, Leonard raised one of these claiassan omitted claim in his Application for
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Reopening. Because the underlying claims procedurally defaulted under thes judicata
doctrine, the Report concluded it was not ineffectassistance of appellate counsel to fail to
raise this claim on appeal (Repddoc. No. 47, PagelD 1259-60).

Instead of structuring his Gdgjtions to parallel the Repotteonard has structured them
as arguments about Sub-claims A, B, and @raspleaded in the Petition. (Objections, Doc.

No. 53, PagelD 1403-14.) Thiswtture will be followed here..

Sub-claim A: Ineffective Assistance Pretrial

Leonard’s first assertion under this stlaim is that Welsh and Strong, who were
retained by Leonard’s family to repesg him, provided ineffective assistanope se because
they were not qualified under Ohio Suprerf@eurt SuperintendencRule 20 to represent
indigent capital defendants. iShclaim was made and rejected on direct appeal; the Ohio
Supreme Court declined to "impoaeaule that creates a presuroptiof ineffective assistance of
counsel where counsel has bemtained by or for a defendtaand is not qualified under
C.P.Sup.R. 65 Leonard, supra, f 142, citingQate v. Keith, 79 Ohio St. 3d 514 (1997).
Leonard cites no United States Supreme Cepuoetedent which makes it per se ineffective
assistance to accept a capitafethse on retainer when one has not met state standards for
appointment to indigent cases.

Leonard faults the Repofbr not discussing his claim d@h Welsh and Strong violated
their ethical duty in accepting the case becausg were unprepared by education or experience
to handle it competently (Odggtions, Doc. No. 53, PagelD 1403)That assertion begs the

guestion: it assumes because they had not takeRule 20 training that they were not in fact

2 This is former instantiation of Superintendence Rule 20.
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competent. But the Ohio Supreme Court, whinposes the Rule 20 requirement on counsel for
indigent capital defendants, found these attorneys did perform competently.

Leonard next claims Welsh and Strongl diot conduct an adequate investigation
(Objections, Doc. No. 53, PagelD 1403-05). Habeas counsel do not het to cite to any
place in the record where any Ohio court or Daurt in the Report ruled on these claims, or
indeed to any place where counsel raised thenrdefimstead, they give citations to three post-
conviction exhibits without bothering tell the Court where in the recond this Court to find

them. Id. at PagelD 1404-05.

Sub-claim B: Ineffective Assistance in Voir Dire

In Sub-claim B Leonard asserts he receivedfective assistance of trial counsel during
voir dire because counsel told prospective qsineho were confused about what “mitigation”
means to wait for the judge’s instructions adidl not adequately atigpt to rehabilitate
prospective jurors who generalbpposed the death penalty (Veese, Doc. No. 17, PagelD 505;
Objections, Doc. No. 53, PagelD 1406).

The Report recommends dismissing this slalim as procedurally defaulted because it
could have been raised on direappeal but was not and tkEhio Supreme Court denial of
reopening for ineffective assistance of apgtellcounsel was entitled to deference under 8
2254(d)(1)(Report, Doc. No. 47, PagelD 1260).

Leonard objects to giving AEDPA deferencecdngse, he asserts, the use of ineffective
assistance of appellate counsel as cause to eaalsfault is “less-exacting” than for ineffective

assistance of appellate counsel on the mé@ditgections, Doc. No. 53, PagelD 1406-07). As
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noted above in the analysis Ground Eight, Sub-claim A, thisotion is difficult to reconcile
with Harrington v. Richter, 562 U.S. |, 131 S.Ct. 770, 785 (2011)hether review is with
AEDPA deference ode novo, Leonard points to no case law susiggg that a trial attorney’s
deference to a judge’s instruction on the megrof mitigation is suctobvious trial attorney
error that failure to complain about it on direagipeal is ineffective assistance of appellate
counsel.

Leonard cites tdHodgson v. Colson, 711 F.3d 589 (6 Cir. 2013). There the Sixth
Circuit denied habeas relief on a claim that the judge unduly restrictedoir dire. The Court
distinguished between constitutionally compelieir dire questions and a hypothetical which
went beyond that. It contains no proposition abiaeffective assistance of trial counsel for
failing to ask certain questions.

Leonard also claims his trial attorneys’ failtioeattempt to rehabilite prospective jurors
who were generally opposed to the death penalty ineffective assistaa of trial counsel.
Absolutely no showing is made that prospextjurors Glover and Allen could have been
rehabilitated.

Leonard also claims his trial attorneys were ineffective for failure to discuss during voir
dire possible evidence on “experimental secluding handcuffs andinding, dysfunctional
sexual relationships, infidelity, and the age défece between Leonard@Flick.” (Objections,
Doc. No. 53, PagelD 1408.) The Report found ¢hagm was procedurally defaulted because the
Ohio Court of Appeals had applied Ohioes judicata doctrine. (Report, Doc. No. 47, PagelD
1257.) Leonard objects that this kind of claim can best be proved by evidence outside the record
and so should not have been found barredesyudicata (Objections, Doc. No. 53, PagelD

1409). However, Leonard cites no such evidencelwvas in fact presented to the Ohio courts
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in post-conviction. He relies iresdd on general ppositions fromTrevino v. Thaler,  U.S.
_,133S. Ct. 1911, 185 Ed. 2d 1044 (2013), aritaylor v. Maddox, 366 F.3d 992 (8 Cir.
2004), that ineffective assistance of trial caindaims often dependn evidence outside the
record. The question here is what evidedd®ors the record was offered as opposed to those
general propositions about other cases.

Sub-claim B should be dismissed as procedurally defaulted.

Sub-claim C

In Sub-claim C, Leonard predsrclaims of ineffective asstiance of trial counsel at the

trial stage.

Sub-claim C(1): Failure to rase a speedy trial claim.

Leonard asserts it waseffective assistance of trial counsel to allow the trial to go
forward beyond the ninety-day statutory time limit in Ohio law (Objections, Doc. No. 53,
PagelD 1411). This claim was raised in post-cotvh and dismissed by the court of appeals as
barred byresjudicata becausét could have been raised on direct appeate v. Leonard, 157
Ohio App. 3d 653, 661-62 at  17'([ist. 2004). The Report found that ruling well taken under
Maupin, supra. (Report, Doc. No. 47, PagelD 1257.gonard now objects th#tis would have
been a question better treategost-conviction because of eviderdahors the record, but cites

absolutely no such evidence.

34



Sub-claim C(2): Failure to Properly Cross-Examine

Leonard also claims his trial counsel fdil® properly impeach several witnesses with
prior inconsistent statements. The Ohio Sugrédourt considered and rejected this claim on
direct appeal. Leonard, 2004-Ohio-6235 at 9 146. THeeport recommends giving this
conclusion AEDPA deference (Report, Doc. M@, PagelD 1255). Leonard’s Objections do not
deal with this recommendation directly, but instead argue the merits of the omitted cross-
examination (Objections, DodNo. 53, PagelD 1411-12). In p&ular, the Objections do not
meet the Ohio Supreme Court’s point that the extent of cross-examination is within the scope of

trial strategy.Leonard, 2004-Ohio-6235 aff] 146.

Sub-claim C(3): Calling Damaging Witnesses

Leonard argues there was no good reason tdisabrother Ted or Rick Schoeny to the
stand (Objections, Doc. No. 53, PagelD 1412-1Bjis claim was also raised on direct appeal
and rejected by the Ohio Supreme Court, wiitdted a reasonable rationale for eliciting the
testimony each witness gavkeeonard, 2004-Ohio-6235 at {1 143-44'he Report recommends
giving this conclusion AEDPA deference (Repd@tc. No. 47, PagelD 1255). The Objections
argue this mattede novo, without any attempted showing bbw the Ohio Supreme Court’s

decision is an unreasonable applicatiostoifckland.

Sub-claim C(4): Failure toCall Jeanne Hutcherson
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This claim was first presented in posigiction and rejected summarily by the First
District Court of Appeals.Sate v. Leonard, 157 Ohio App. 3d 653, § 18 (2004). The Report
recommends rejecting this claim on the groundas very unlikely the proposed testimony from
Hutcherson would have made a difference:

[P]roposed testimony by Leonard’str Jeanne Hutcherson that,
while she had never seen Leonard hit Frick, she had seen Frick hit
Leonard and she had seen Frikiksing Gries at a party after
Leonard left, both on undated occasions sometime during the ten-
year relationship [of Flick andl.eonard] is hardly the stuff of
which successful defenses to confessed murder are made.
(Doc. No. 47, PagelD 1258.) The Objectionsrehe reiterate a summary of Hutcherson’s

proposed testimony and do not show how it wlobave probably made a difference in the

outcome (Objections, Doc. No. 53, PagelD 1413).

Sub-claim C(5) Failure to Objectto Duplicitous Indictment

This sub-claim as argued in the Objections is devoid of any citation to any place in the
record where this claim was made before thee€iimns were filed. As such, it is scarcely

persuasive.

It is therefore again respectfully recommenhdieat the Twentieth Ground for Relief be

dismissed with prejude in its entirety.
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Ground Twenty-One: Ineffective Assistance of Counsedt the Penalty Phase

This Ground for Relief was presented in three sub-claims:

Sub-claim 1 — Failure to Conduct a Reamable Mitigation Investigation

Leonard claims his trial counsel were ineffective for choosing a mitigation strategy
without thoroughly investigating loér possible strategies (Traverse, Doc. No. 17, PagelD 532).
This claim was presented in post-conwatiand rejected by the First DistricRate v. Leonard,

157 Ohio App. 3d 653,662-64, 1 20-24 (2004). Report recommends ithconclusion be
given AEDPA deference (Report, Doc. No. 47g&® 1265). The Objections essentially argue
this claim de novo. Whether habeas counsels’ altewatmitigation theory -- Leonard’s
character had been badly shaped by his uplbrndeading him to be sexually promiscuous and
eventually kiling one of hidong-term partners — would haveeen more persuasive to a

Cincinnati, Ohio, jury igurely speculative.

Sub-claim 2 — Presentation ofincomplete, damaging, and msleading information through
a psychiatrist.”

Leonard claims his trial counsel provided iifective assistancean presenting the
testimony of Dr. James Hawkins, a psychiatristhie penalty phase. (warse at PagelD 536).
This claim was also presented in post-cotiwit and rejected by éhFirst District. Sate v.
Leonard, 157 Ohio App. 3d 653, 663-64, at | 21@004). The Report describes the

competing expert testimony andpfititly recommends deferring tihe First District (Doc. No.
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47, PagelD 1265-66). The Magmte Judge now makes tha@commendation explicit. The
Objections do not show that Leonard presesteaonvincing a case post-conviction on this

sub-claim that it was unreasonable to reject the claim.

Sub-claim 3 — Making erroneous and miglading statements about the law.

Leonard claims his trial attorneys madeoaeous and misleading statements about the
law in closing argument. (Traverse, Doc..N@, at PagelD 539.) The Ohio Supreme Court
considered and rejected this claim on dirguteal, holding any errors weecorrected by the trial
court’s instructions. Leonard, 2004-Ohio-6235 at { 151. The Report recommends AEDPA
deference (Report, Doc. No. 47, PagelD )267The Objections review this claigte novo
without dealing directlyvith the Ohio Supreme Court’s conslan or with tle question whether
it was an objectively unreasonable apgiion of the prejudice prong dirickland. The
Objections are thus unpersuasive.

Ground for Relief Twenty-one should be dismissed with prejudice.

Ground Twenty-Two: Ineffective Assistance of Appellat&€Counsel on Direct Appeal

In his Twenty-Second Ground for Relief, dreard asserts he received ineffective
assistance of appellate coungBtaverse, Doc. No. 17, PageB®7; Final Brief, Doc. No. 39,
PagelD 999-1011). This claim was presented ¢oQhio Supreme Court in an Application for
Reopening the Direct Appeal, wh that court summarily repged. The Report recommends
giving AEDPA deference to that deasi (Report, Doc. No. 47, PagelD 1268).

In arguing this Ground for Relief, Leonardied on depositions of his appellate counsel
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taken in discovery in this Court. By theng of the Report, the Supreme Court had decided
Cullen v. Pinholster, 563 U.S. _ , 131 S. Ct. 1388 (201X)ddhe Magistrate Judge determined
that Pinholster precluded consideration dhe depositions. Leonardbjects that “the Ohio
Supreme Court did not provide Leonard an oppoty to develop facts” and therefore
Pinholster does not apply (Objections, Doc. No. P&agelD 1428). The Report notes Ohio Sup.
Ct. R. 11.6(H) which provides for an evidentiagahing if the Supremedtirt determines one is
necessary. Leonard counters kyng Ohio R. App. P. 26(B)(8), btihat rule applies on to cases
in the Ohio intermediate courts appeal. See Ohio R. App. P. 1.

Ground for Relief Twenty-Two is without mefor the reasons given in the Report.

Ground Twenty-Three: System of Inadequée Appellate and Proportionality Review

In his Twenty-Third Ground for Relief, Leonard contends Ohio’s death penalty system
fails to provide constitutionallladequate appellate and proportiigareview (Traverse, Doc.

No. 17, PagelD 563). The Repoecommends dismissing this ataias procedurally defaulted
because it was not fairly presented to the @arts. Instead, Leonard argued in his nineteenth
Proposition of Law on direcappeal that his own deatbentence was “excessive and
disproportionate to sentences in similarasigAppellant’s Brief, Apx. Vol. 4, p. 164).

Leonard objects that he is really arguing siaene claim here as he argued in the Ohio
Supreme Court, to wit, that his sentence wapradportionate under the Eighth Amendment. . . .”
(Objections, Doc. No. 53, PagelD 1430.) Lamhprovides a lengthy gmment that the Ohio
Supreme Court has failed and refused to foltbes proportionality review process mandated by

the Ohio General Assembly in Ohio RewWls€ode § 2929.05(A) (Objections, Doc. No. 53,
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PagelD 1430-34.) As noted in the Reports tBourt is bound by the Ohio Supreme Court’s
interpretation of Ohio law. (Report, Da¥o. 47, PagelD 1271-72.) The Twenty-Third Ground

for Relief should therefore be dismissed.

Ground Twenty-Four: Conviction Upon Insufficient Evidence and Against the Manifest
Weight of the Evidence

In his Twenty-Fourth Ground for Relief, Leadaasserts his conviction for aggravated
murder was entered upon insufficient evideras®l is against the mdest weight of the
evidence. He presented this claim to the Ohio Supreme Court as his Sixth Proposition of Law on
direct appeal and the court rejectedLieonard, 2004-Ohio-6235 at {1 76-83.

The Report notes that the manifest weiglaim does not state a federal constitutional
claim on which habeas relief cdre granted and Leonard does object to thatconclusion.
Leonard argues the insufficient evidencairdl as if this Court’s review werde novo, but the
Report notes that on such claims, habeas cowtsoagive double deference, first to the jury’s
verdict and then to its assessmh by the state appate courts (Report, Doc. No. 47, PagelD
1277-78, citing Brown v. Konteh, 567 F.3d 191, 205 {&ir. 2009), andColeman v. Johnson,
566 U.S. , 132 &t. 2060, 2062, (2013¢ curiam)). The Twenty-Fourth Ground for

Relief should therefore be dismissed with prejudice.

Ground Twenty-Five: Racial Disaimination in Jury Selection

In his Twenty-Fifth Ground for Relief, Leorthargues he was denied a fair trial and

deprived of equal protection of the laws by radiatrimination in jury skection (Traverse, Doc.
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No. 17, PagelD 579). Leonard has now withdrawn his Twenty-Fifth Ground for Relief

(Objections, Doc. No. 53, PagelD 1436). &inthe withdrawal was not consented to by

Respondent, the Court treats the witdwlal as a dismissal of thisaoin with prejudice. See Fed.

R. Civ. P. 41.

Ground Twenty-Six: Inadequate Sate Post-Conviction Procedures

In his Twenty-Sixth Ground for Relief, Leamasserts that his conviction and sentence

must be set aside because Ohio’s post-conviction process is constitutionally inadequate

(Traverse, Doc. No. 17, PagelD 589). The coudpydeals rejected this claim on appeal in post-

conviction because it held a § 2953.21 petition m@tsthe proper place to raise such a claim and

the claim was, in any event, without mer&tate v. Leonard, 157 Ohio App. 3d 653, 667 at { 38

(1°' Dist. 2004). The Report recommended dismissitig claim as non-cognizable in habeas

(Doc. No. 47, PagelD 1282).

The Objections note (Doc. No. 53, PagelB®37-38) that the Rert does not discuss

Martinezv. Ryan, 566 U.S. _ , 132 S. Ct. 1309, 182 L. Ed. 2d 272 (2012y,evimo v. Thaler,
__UsSs.  ,133S.Ct. 1911, 185 L. Ed. 2d 1044 (2013Ylattinez, the Supreme Court held:

[W]hen a State requires a prigonto raise an ineffective-
assistance-of-trial-counsel claim in a collateral proceeding, a
prisoner may establish cause for a default of an ineffective-
assistance claim in two circumstances. The first is where the state
courts did not appoint counsel ithe initial-review collateral
proceeding for a claim of ineffective assistance at trial. The second
is where appointed counsel ithe initial-revew collateral
proceeding, where the claim should have been raised, was
ineffective under the standards @fickland v. Washington, 466

U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). To overcome
the default, a prisoner must aldemonstrate that the underlying
ineffective-assistance-of-trial-cowlsclaim is a substantial one,
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which is to say that the prisoner must demonstrate that the claim

has some merit. CMiller-El v. Cockrell, 537 U. S. 322, 123 S. Ct.

1029, 154 L. Ed. 2d 931 (2003) (describing standards for

certificates of appealability to issue).
132 S. Ct. at 1318-1319Trevino, by a narrower vote, extendéthrtinez to the Texas system.
Neither case recognized a constitutional rightpost-conviction process of any particular

dimensions or even a constitutional right to the effective assistance of counsel in such

proceedings. Therefore they do najuie a modification of the Report.

Ground Twenty-Seven: Ohio’s Unconstutional Death Penalty Scheme

In his Twenty-Seventh Ground for Relief, Leashaontends Ohio’s death penalty scheme
is unconstitutional (Traverse, Doc. No. 17, RBgB95). The Report recommends dismissing
this claim because the United States Supreme Gasrhever held that the death penalty violates
clearly established law and Leonard le#dd no precedent to the contrary.

In his Objections, Leonard cites commeatminst the death penalty by Justice Stevens
and Judge Boyce Martin of the Sixth Circuitbf€ctions, Doc. No. 53, PagelD 1440). To those
could be added the positions of former Supreme Court Justices Brennan, Marshall, and
Blackmun and the present position of Ohio Supré€uart Justice Paul Pfeiffer. However, that
position does not rely on any clearly established law from the Supreme Court of the United

States.

Ground Twenty-Eight: [No objections made to dismissal.]

Ground Twenty-Nine: Previously Withdrawn.
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Ground Thirty: Cumulative Error

In his Thirtieth Ground for Relief, Leonardagihs the cumulative effects of errors and
omissions in the preceding claims deprived lufna fair trial and sentencing determination
(Traverse, Doc. No. 17, PagelD 610). The Repecommends denying this claim on the basis
of recent Sixth Circuit precedent (&et, Doc. No. 47, PagelD 1285, citiSgeppard v. Bagley,
657 F.3d 338 (B Cir. 2011), andVloreland v. Bradshaw, 699 F. 3d 908 (6Cir. 2012)).

Leonard concedes this precedent is curremt baut requests a certificate of appealability
because he asserts reasonable jurists coslthidie (Objections, Doc. No. 53, PagelD 1441).
However, he cites to no reasonable jurist®vinave disagreed nor dohe make any argument

about how any disagreemembuld be reasonable.

Conclusion

Upon recommittal and reconsideration, tMagistrate Judge adheres to his prior
recommendation: “[b]ased on the foregoing analyi is respectfully recommended that the
Petition herein be dismissed with prejudice. ladrshould, however, be granted a certificate of
appealability on Grounds for Relief One, Sixteand Twenty-Four.” (Report, Doc. No. 47,

PagelD 1286.)

May 28, 2014.

s Michael R. Merz
United StatesMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sfex; written objections to the
proposed findings and recommendations within emtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeainethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otwase directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).
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