Leonard v. Warden, Ohio State Penitentiary Doc. 67

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Patrick Leonard, : Case No. 1:09-cv-056
Petitioner, : Chief Judge Susan J. Dlott
V. : Order Denying Habeas Petition,
: Affirming Reports and
Warden, Ohio State Penitentiary, : Recommendations, and Overruling
: Objections
Respondent.

In this case, Magistrate Judge MichaeMerz has recommended that Petitioner Patrick
Leonard’s Petition for Writ of Habeas Corpusiéibeas Petition”) (Doc. 6) be denied. Pending
before the Court are Magistratadge Merz’'s Report and Renmendations (“R&R”) (Doc. 47),
Petitioner’s Objections to the R&R (“Objémis”) (Doc. 53), Magitrate Judge Merz’s
Supplemental Report and Recommendations (“Supehtal R&R”) (Doc. 60), and Petitioner’s
Objections to the Supplemental R&R (“Supptartal Objections”) (Doc. 66). Respondent
Warden has not objected to the R&R nor toSlpplemental R&R. Respondent Warden filed a
Memorandum in Response (Doc. 56) to Raiéir's Objections, but did not respond to
Petitioner’'s Supplemental Objections.

For the reasons that follow, the Court VMENY the Habeas PetitioADOPT the R&R
and the Supplemental R&R, a@YERRULE the Objections and Supplemental Objections.

l. BACKGROUND
A. Underlying Facts

The Ohio Supreme Court summarized the uydteglfacts and the trial court proceedings

as follows:

{11 1} On July 29, 2000, Patrick T. Leomhrdefendant-appellant, followed Dawn
Flick, his former fiancée, while she waswvilig her car, forcedher to a stop, and
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ordered her to return to her home.ohard followed Flick to her house, and, once
inside, Leonard handcuffed Flick, attemptedape her, and then shot her three
times in the head. Leonard was conulobté the aggravated murder, attempted
rape, and kidnapping of Flick and was sentenced to death.

{1 2} Leonard and Flick became engdga the fall of 1995. During their
engagement, Leonard fathered a BgriPenny McBride. Leonard and Flick
ended their engagement in 1998 but cored to date. Leonard also continued
his relationship with McBride. Approxiately nine months before Flick was
murdered, a second child was born to Ledremd McBride. Leonard tried to
conceal from Flick and others that he was the child’s father.

{1 3} The evidence presented at Leonatdal indicated that Flick had intended
to end her relationship with Leonard. His confession, Leonard stated that he
had a “broken heart” because he wasgstlick. On Friday, July 28, 2000, the
day before the murder, Leonard told Alvie Woods, a friend of Leonard’s and
Flick’s, that if he caught Flick “fooling around” winyone, Leonard would Kill
somebody. According to Woods, Leonard kadl, “[I]f | can’t have her, no one
can.”

{1 4} Flick tended bar at her family’s staurant, Les Flicls Home Like Inn, on

the evening of July 28 and early morning of July 29. After the restaurant closed
for the night, Flick drove to Snow’s Lalgar to meet some friends. Leonard
followed Flick and, according to his cosfon, “got her to pull over.” Leonard
then confronted Flick about her earlieateiment that she would be staying home
for the evening. Leonard left Flick aloaéer she agreed to call him when she
returned home. When she arrived ad®’s, Flick appeared upset, according to
Woods, Deborah Schroeder, and Reva Ketteind she told them that Leonard
had just run her car off the road.

{11 5} When Snow’s closed for the nighilick planned to gato the house of her
friend, Ryan Gries. Leonard followedidk as she drove to Gries’s house and
again stopped her car. Leonard orddfkck to return to her home, and he
followed her there. Once inside, Leothdwandcuffed her wrists. Leonard then
pointed a gun at Flick as she called b@&ies that she was not coming to his
house. During their telephoenversation, Gries was able to elicit from Flick
that she was with Leonard and was in danger.

{1 6} Gries and his friend Frank Mingesshed to Flick's house. When Leonard
heard Gries’s truck drive up, he shot Flibkee times in the head. He then fired
through the door, striking Gries in the che&ries and Minges left to call the
police, and Leonard fled in his truck.

{1 7} Leonard then called a friend, Seant Nick Chaplin, a deputy sheriff in
Campbell County, Kentucky. Leonard tolda&piin that he had shot and killed
Flick, and he agreed to surrender to GimapLeonard drove to Kentucky, where
he was taken into custody.



{1 8} After being advised of hiMirandarights, Leonard gave a taped statement
confessing to Flick’'s murder. In hisnfession, Leonard admitted that before
shooting Flick, he had resin@d her with handcuffsLeonard said that he and
Flick had talked about “making love [ahdd] decided to dthat on the floor.”
Leonard said that when he had heard €sigruck drive up, he jumped up off of
Flick, pulled his pants up, and shot Flitkee times in the head. Leonard also
admitted having shot at Gries and Minges through Flick’s front door.

{1 9} Police officers investigating thehooting found Flick’s partially clothed

body lying in a pool of blood in her living room. Flick’s panties were down to her
thighs, one pant leg was completely difie other pant leg was around her calf,

and one shoe was off. Her wrists were bound by handcuffs.

{1 10} Dr. Robert Pfalsgraf, chief deputproner, determined that the cause of
death was a gunshot wound to the heddatk lhad been shot once in the face,
once in the back of the heahd once in the back of her neck at the hairline. The
shot to the back ofli€k’s head was fatal.

{1 11} Pfalsgraf found no injuries to Flick'vagina or anus and no semen in those
areas. Pfalsgraf noted, however, thé& tack of evidence did not preclude a
finding that Leonard lhpenetrated Flick.

{1 12} Pfalsgraf also testified that the pattern of bruising on Flick’s wrists
corresponded to the handcuffs found on her wrists. Petechiae were found on her
face and neck, indicating ruptured bloggksels caused by strangulation. Flick

also had ligature bruising on her neck that matched the pattern of the necklace she
was wearing. Based on these injuries, ¢bhroner concluded that Flick had been
strangled and had struggled withr lassailant while she was handcuffed.

{1 13} Leonard was indicted on two countsagfgravated murder. The first count
charged Leonard with purposely causing Flick’s death while committing or
attempting to commit rape. R.C. 2903B)L( The second count charged Leonard
with purposely and with prior calculatt and design causing Flick’s death. R.C.
2903.01(A). Leonard was also indicted &tempted murder in Counts Three and
Four (R.C. 2903.02 and 2923.02), rape oufit Five (R.C. 2907.02[A] [2]), and
kidnapping in Count Ki(R.C. 2905.01[A] [2]).

{1 14} The aggravated-murder courgach contained two death-penalty
specifications. The first specification chad aggravated murder as part of a
course of conduct to kill or attemptldl two or more persons. R.C.
2929.04(A)(5). The second specificatioraayed aggravated murder during a
rape or an attempted rape. R.C. 2929.040A Gun specifications were included
with all counts excepCount Six, kidnapping.

{11 15} At trial, the defense presented testimony from five witnesses and other
documentary evidence. Leonard did testify. During defense counsel’s
opening statement, counsel concededltkanard had shot Flick. However, the



defense’s theory was that Leonard had khegng to salvagéis relationship with
Flick, had not intended to kill her, and had not acted with prior calculation and
design. The defense also contested tlaegds of rape and kidnapping and denied
that Leonard had attempted to murder Gries and Minges.

{1 16} The defense introduced evidence to show that Leonard had purchased a
planter with flowers from Renck’s Gard€enter and had given it to Flick as a
gift on the afternoon before the murder.

{1 17} Eddie Sayers, an employee oinSa Corner Store in New Baltimore,

Ohio, testified that both Leonard and klitad been in the store the day before
the murder: Leonard in the morning, artkin the afternoon.Sayers testified
that Leonard had not seemed upset aatikRhck had appeared happy. On cross-
examination, Sayers stated that he hadsaeh Leonard and Flick together that
day and admitted that he did not knbow Leonard acted later that day.

{1 18} Rick Schoeny, a life-long friend afeonard’s, testified that Leonard
always had guns and carried a gun in lekga Leonard’s brother Ted testified
that Leonard had sometimes threatetuekill people when he was upset. Ted
noted, however, that this was “the wayfinard] always voiced his opinion” and
that these threats wenever taken seriously.

{1 19} Other testimony indicated that Leadaand Flick had spent time together
in the days leading up to the mur@ed had plans to go horseback riding the
following day. In his confession, Leonasthimed that he and Flick had begun to
engage in consensual sex before he BantHe also said that he “went blank”
just before shooting her.

{11 20} Leonard also confessed to havirdgsat Flick’s frontdoor to keep Gries
and Minges from entering the home. Eande at trial indicated that Leonard had
fired only one shot at the door.

{11 21} The jury convicted Leonard of the two aggravated-murder counts (Counts
One and Two) and kidnapping (Count SiX)he jury found Leonard not guilty of
the two attempted-murder counts (CountseEhand Four) but guilty of the lesser
included offense of felonious assaulieonard was also found not guilty of rape
(Count Five) but was found guilty of attempted rape.

{11 22} As to the capital specifications, the jury found Leonard guilty of
committing murder during a rape or attaegbrape. R.C. 2929.04(A)(7). He was
found not guilty of the R.C. 2929.04(A)(Bourse-of-conduct specification.
Leonard was also found guilty of all gun specifications.

{11 23} After the penalty phase of tleal, the jury recommended death.
Thereafter, the trial court sentenced Ladna death, consecutive sentences of
eight years each for his two felonious-agdsaonvictions andhis attempted rape
conviction, and ten years for kidnappinghree-year sentences were imposed for



each of the gun charges. Because sewéthk firearm specifications merged,
the prison term imposed for thencapital offenses was 40 years.

Ohio v. Leonard104 Ohio St. 3d 54, 54-57, 818 N.E.2d 229 (2004).
B. Procedural History

Magistrate Judge Merz setfio the procedural history ¢iis case in the R&R. The
history is re-stated here with minor edatsd with the CM/ECF header, including PagelD
numbers, to aid the parties and toeirt upon the anticipated appeal.

Petitioner Leonard was indicted by tHamilton County Grand Jury on August 7, 2000,
on two counts of aggravated murder with cafacifications, two counts of attempted murder,
and one count each of rape and kidnapping. (Indictment, Doc. 61-1 at PagelD 1567—-73.) The
guilt phase of the trial commenced May 15, 2001. (Entry, Doc. 61-2 at PagelD 2190.) On May
24, 2001, the jury found Leonard guilty of two countaigfravated murder plus two of the three
capital specifications for each murder, tvaunts of felonious assault, attempted rape,
kidnapping. (Verdicts, Doc. 62-at PagelD 2254—-76.) They found him not guilty of attempted
murder and of rape.ld.)

The penalty phase of the trial commenced/&, 2001. (Entry, Doc. 61-2 at PagelD
2277.) The jury returned a death penaltgdict on May 31, 2001. (Verdict, Doc. 61-2 at
PagelD 2294-96.) The trial judge imposed the death sentence on June 28, 2001. (Judgment
Entry, Doc. 61-2 at PagelD 2305.) Becausenieder at issue occurred after January 1, 1995,
Leonard’s direct appeal was to the Ohio Sumgéourt which affirmed the conviction and death
sentence Leonard 104 Ohio St. 3d at 92.

On July 30, 2002, while his direct appeals pending in the Ohio Supreme Court,
Leonard filed in the trial court a Post-Cortian Petition under Ohio Revised Code § 2953.21.

(Petition, Doc. 61-3 at PagelD 3031-83.) Thd tiaaurt denied the Post-Conviction Petition.



(Entry, Doc. 61-5 at PagelD 4301-08.) Leonardeapgd to the First Digtt Court of Appeals
which rejected all of Leonard’s claims excepidé relating to the use of a stun belt during trial;
those claims were remanded for an evidentiary heafigo v. Leonard157 Ohio App. 3d

653, 670-71, 813 N.E.2d 50 (2004). On remand andlafering evidence, ¢htrial court again
rejected the stun belt claimkeonard appealed, but this timethirst District affirmed the
dismissal.Ohio v. LeonardNo. C-061025, 2007 Ohio App. LEXIS 6214 (Dec. 31, 2007).

Also, on March 8, 2005, Leonard filed an Aipption for Reopening pursuant to Ohio
Supreme Court Practice Rule Xl, section 50¢D61-3 at 2903—-14.) The Ohio Supreme Court
denied the Application without explanatio®hio v. Leonard106 Ohio St. 3d 1407 (2005)
(Table).

The Ohio Supreme Court declined jurisdictioreoa further appeal. (Entry, Doc. 61-6 at
PagelD 5338.) The United States Supreme Court denied a petition for certiearard v.

Ohio, 555 U.S. 1075 (2008).

Leonard filed the instant Habeas PetitmnJuly 8, 2009 after th Court appointed
counsel. (Doc. 6.) Leonard asserthirty grounds for relief ithe Habeas Petition. Magistrate
Judge Merz issued the R&R on March 6, 28d@&mmending that the Court deny each ground
for relief on the merits. He further recommendeat a certificate of agalability be issued for
Grounds One, Sixteen, and Twenty-Four. (Dbtat PagelD 1286.) Petitioner Leonard filed
his Objections on August 7, 2013 contesting the Magistrate Judgesimendation on each
ground for relief except as to GraisFour, Six, Twenty-Eightna Twenty-Nine. (Doc. 53 at
PagelD 1303-07.) Magistrate Judge Merzasisiihe Supplemental R&R on May 28, 2014 again

recommending that the Court deny each ground fafréut grant a certi€ate of appealability



on Grounds One, Sixteen, and Twenty-Four. (BOcat PagelD 1542.) Petitioner Leonard filed
Supplemental Objections. (Doc. 66.) This matter is ripe for review.

Il. LEGAL STANDARD

A. HabeasPetitions

Petitioner Leonard filed his Habeas Petitadter April 24, 1996 sd is subject to the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPASee Hamilton v. Morgan
474 F.3d 854, 858 (6th Cir. 2007). A habeas petitiomgst exhaust all remedies available to
him in state court before filing a habgaition. 28 U.S.C. § 2254(b)(1)(A).

When the state court has adjudicatedaantion the merits, the AEDPA requires federal
courts to respect the merits determination untagsulted in a decision that: (1) “was contrary
to, or involved an unreasonalapplication of, clearly establistid-ederal law, as determined by
the Supreme Court of the United States,” or'{&s based on an unreasonable determination of
the facts in light of the evidence presentethe State court proceedings.” 28 U.S.C.
882254(d)(1)—(2)see alspWilliams v. Taylor529 U.S. 362, 402—03 (2000).

In Williams, the Supreme Court further explained theaning of § 2254(d)(1) as follows:

Under the “contrary to” clause, a fedenabeas court may grant the writ if the

state court arrives at awrclusion opposite to thataehed by this Court on a

guestion of law or if the ate court decides a case differently than this Court has

on a set of materially indistinguidble facts. Under the “unreasonable

application” clause, a federal habeasnt may grant the writ if the state court

identifies the correct governing pripé from this Court’s decisions but

unreasonably applies that principletihe facts of the prisoner’s case.

529 U.S. at 412-13. To apply 8§ 2254(d), the fedmrait examines “the lastate court to reach
a reasoned opinion on the issué&dza v. Mitchell 766 F.3d 466, 473 (6th Cir. 2014) (citation

omitted). If a state court decision is contrarclearly established federal law, then the



reviewing federal court is unconstrained b24(d)(1) and must review the merits of
petitioner’s claim de novoDyer v. Bowlen465 F.3d 280, 284 (6th Cir. 2006).

An unreasonable application is more tilsanply incorrect; it must be objectively
unreasonableWilliams 529 U.S. at 411see also Rompilla v. Begr45 U.S. 374, 380 (2005).
The court “must ask whether itp®ssible fairminded jurists calilisagree that those arguments
or theories are inconsistent with the hogfin a prior decisiomf this Court.”

Harrington v. Richter562 U.S. 86, 102 (2011).

“Clearly established Federal lawnhder § 2254(d)(1) meafihe governing legal
principle or principleset forth by the Supreme Courtla¢ time the state court renders its
decision.” Lockyer v. Andrades38 U.S. 63, 71-72 (2003). Circadurt of appeal precedent is
not sufficient to constitute cldy established federal lanwParker v. Matthewsl32 S. Ct. 2148,
2155 (2012). “Clearly established law shouldcbastrued narrowly[,]” but the “AEDPA does
not require state and federal coudsvait for some nearly identical factual pattern before a legal
rule must be applied.Blackston v. Rapelj&/80 F.3d 340, 348 (6th Cir. Feb. 17, 2014) (internal
citations and quotations omittedjE]Jven a general standard may be applied in an unreasonable
manner.” Id. (citation omitted). “Under [the] AEDPA, if there is no clearly established Federal
law, as determined by the Supreme Court, thpperts a habeas petitiatelegal argument, the
argument must fail."Miskel v. Karnes397 F.3d 446, 453 (6th Cir. 200@)ternal quotation and
citation omitted).

Importantly, a 8 2254(d)(1) review “is limited tioe record that was before the state court
that adjudicated the claim on the merit€ullen v. Pinholsterl31 S. Ct. 1388, 1398 (2011).

The Supreme Court instructed tlagpetitioner cannot kgon new evidence admitted for the first

time in habeas proceedings to meet the § 2254(dji¢hdard. “[E]vidence introduced in federal



court has no bearing on § 2254(d)(&view. If a claim has been adjudicated on the merits by a
state court, a federal habeas petitioner raustcome the limitation of § 2254(d)(1) on the
record that was before that state coutd’ at 1400see also Bray v. Andrews40 F.3d 731, 737
(6th Cir. 2011) (samé).

Section 2254(d) “applies even whererth has been a summary deniattllen 131 S.
Ct. at 1402. “When a federal alaihas been presented to aestadurt and thetate court has
denied relief, it may be presumed that the statet adjudicated the claim on the merits in the
absence of any indication state-law procedural principles to the contraridrrington, 562
U.S. at 99. On a summary denial, “[a] bab court must determine what arguments or

theories . . . could have supporte[d] the statetsodecision; and then rhust ask whether it is

! The Supreme Court explained that its holding—8428)(1) claims were limited to the evidence before
the state court—does not render § 2254(e)(2) superfl@uken 131 S. Ct. at 1400-01. Section
2254(e)(2) states as follows:

(2) If the applicant has failed to develop the factual basis of a claim in State court
proceedings, the court shall not holdesidentiary hearing on the claim unless the
applicant shows that--

(A) the claim relies on--

(i) a new rule of constitutional law, e retroactive to cases on collateral
review by the Supreme Court, that was previously unavailable; or

(i) a factual predicate that could not have been previously discovered through the
exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to establish by clear and
convincing evidence that but for constitutioealor, no reasonable factfinder would have
found the applicant guilty of the underlying offense.

28 U.S.C. § 2254(e)(2). Section 2254(e)(2) “ommdis to have force where § 2254(d)(1) does not bar
federal habeas relief[,]” such as where “deciding claimas were not adjudicated on the merits in state
court.” Cullen 131 S. Ct. at 1401.

The Supreme Court concluded its discussion on this subj€cillien by admitting that
“[a]lthough state prisoners may sometimes submit egdence in federal court, AEDPA's statutory
scheme is designed to strongly discourage them from doinddo:[F]ederal courts sitting in habeas
are not an alternative forum for trying facts and issulgish a prisoner made insufficient effort to pursue
in state proceedings.ld. (citation omitted).



possible fairminded jurists could disagree thatéharguments or theories are inconsistent with
the holding in a prior decision of this CourtCullen 131 S. Ct. at 1402 (citation omitted). “[A]
habeas petitioner may meet bisher burden by ‘showing theweas no reasonable basis for the
state court to deny relief."Carter v. Mitchel] 693 F.3d 555, 562 (6th Cir. 2012) (quoting
Harrington, 131 S. Ct. at 784).

Pursuant to 28 U.S.C. § 2254(e)(1), a deteation of a factuailssue by a state court
shall be presumed correct and the applicant bhae the burden of rebutting the presumption
by clear and convincing evidenc®lcAdoo v. Elp365 F.3d 487, 493-94 (6th Cir. 2004). This
presumption does not apply to mixed questions of law and Kéiethell v. Mason325 F.3d
732, 738 (6th Cir. 2003). Instead, the “unreastaapplication” prong of § 2254(d)(1) applies
to mixed questions of law and fadd.

A federal court will not reaw a question of federal lavedided by an Ohio court if the
decision rests “on a state law grouhdt is independent of thederal question and adequate to
support the judgment.Coleman v. ThompspB01 U.S. 722, 729 (1991). This is true whether
the state law ground is substantive or procedudal.If a state prisoner “has defaulted his
federal claims in state court puiant to an independent ancgdate state procedural rule,
federal habeas review of the claims is bateléss the prisoner can demonstrate cause for the
default and actual prejudice as auk of the alleged violation of deral law, or demonstrate that
failure to consider the claims will resultanfundamental miscarriage of justicdd. at 750.

That is, a petitioner may not raise on fedeedleas corpus a federal constitutional right
he could not bring in state colmtcause of procedural defauingle v. Isaac456 U.S. 107,
128-29 (1982)Wainwright v. Syke<l33 U.S. 72, 87 (1977). Absecause and prejudice, a

federal habeas petitioner who fails to comply with a State’s rules of procedure waives his right to
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federal habeas corpus review if the 8tadurt relied on that procedural béurray v. Carrier,
477 U.S. 478, 485 (198aEngle 456 U.S. at 128-2%Boyle v. Million 201 F.3d 711, 716 (6th
Cir. 2000).

The failure to present an issue to treessupreme court on discretionary review
constitutes procedural defaul@’Sullivan v. Boerckel526 U.S. 838, 845-48 (1999). The Sixth
Circuit Court of Appeals requires a four-part s& when the State alleges a habeas claim is
precluded by procedural default:

First, the court must determine that #hés a state procedalrrule that is

applicable to the petitioner’s claim atitht the petitioner failed to comply with

the rule. ***

Second, the court must decide whether tagestourts actually enforced the state
procedural sanction. * * *

Third, the court must decide whethee tétate procedural forfeiture is an
“adequate and independent” state grounevbicth the state can rely to foreclose
review of a federal constitutional clainThis question generally will involve an
examination of the legitimate state intesaséhind the proceduralle in light of
the federal interest in considng federal claims. * * *
Once the court determines that a state@dural rule was not complied with and
that the rule was an adegfe and independent staround, then the petitioner
must demonstrate und8ykeghat there was “cause” for him to not follow the
procedural rule and that he was actugligjudiced by the Bged constitutional
error.
Maupin v. Smith785 F.2d 135, 138 (6th Cir. 1986) (internal citations omittseh;also
Reynolds v. Berryl46 F.3d 345, 347-48 (6th Cir. 1998).
B. Certificate of Appealability
An appeal may not be taken from a final order in an AEDPA galess a certificate of
appealability is issued:

(c)(1) Unless a circuit justice or judgesues a certificate ajppealability, an
appeal may not be takenttee court of appeals from--
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(A) the final order in a habeas corpus proceeding in which the detention
complained of arises out of mess issued by a State court; or

(B) the final order ira proceeding under section 2255.

(2) A certificate of appealability magsue under paragsh (1) only if the
applicant has made a substantial showing of the denial of a constitutional right.

(3) The certificate of appealability dar paragraph (1) sl indicate which
specific issue or issues satisfe tbhowing required by paragraph (2).

28 U.S.C. § 2253. District courts have the autiidatissue certificatesf appealability pursuant
to this section at the time thelgtermine the habeas petiticBee Castro v. U.S310 F.3d 900,
903 (6th Cir. 2002).

The United States Supreme Court has expldinaiwhere the district court has denied a
constitutional claim on the mis, a certificate of appealabilishould issue if the petitioner
demonstrates that “reasonalplirists would find the distt court’s assessment of the
constitutional claims debatable or wrongstack v. McDaniel529 U.S. 473, 484 (2000). The
analysis is more complicatedtife district court has deniglle claim on procedural grounds:

When the district court denies a habeas petition on procedural grounds without

reaching the prisoner’s underlying constitutional claim, a [certificate of

appealability] should issue wh the prisoner shows, &lst, that jurists of reason

would find it debatable whethémne petition states a valaaim of the denial of a

constitutional right and #t jurists of reason would find it debatable whether the

district court was correct its procedural ruling. . . Where a plain procedural

bar is present and the district court isreot to invoke it to dipose of the case, a

reasonable jurist could nobnclude either that the district court erred in

dismissing the petition or that the petitioner should be allowed to proceed further.

In such a circumstance, no appeal would be warranted.

Id. Ordinarily, courts should determine the prael issues before the substantive issuiésat
485.

“[l]ssuance of a [certificate of appealability] must notdoe formaor a matter of

course.” Miller-El v. Cockrell 537 U.S. 322, 337 (2003). Thetifiener must prove something

12



more than good faith belief in his alas or the mere absence of frivolitid. at 338. On the
other hand, a court should not deny a certificateppiealability “merely because it believes the
applicant will not demonstrate an entitlement to relie¢fl” at 337.
. ANALYSIS
GROUND ONE

Leonard’s rights to a fair trial, due process, the presumption of innocence,

counsel, and to participate in his owrdefense were violated when the trial

court erred in forcing Leonard to wear a stun belt without adequate

justification, thus violating his rights under the Sixth, Eighth, and
Fourteenth Amendments.

(Doc. 6 at PagelD 57.)

Leonard asserts that his righwere violated when he was forced to wear a stun belt
during his trial. This claim was determined by the state courts on the merits during the post-
conviction relief proceedings. The common pleasrt held an evidentig hearing. (Decision,
Doc. 61-6 at PagelD 5095-5106.) Because thleciart judge had retired from the common
pleas court, a new common plgadge conducted the evidentiaryaneg and issued a decision.
(Id.) The court found thahe trial judge had not made emlividual determination of the
necessity for use of a stun belt, but ratied deferred to the policy of the Hamilton County
Sheriff. (d. at PagelD 5096-97.) However, theresveaidence presentadl the evidentiary
hearing that the need for courtroom security peasicularly acute becauséd the small size of
the courtroom, the number of spectators supporting Leonard and the victim’s family, tension
arising from the fact that the vio's father had killed himself &dr her murder, and the nature of
the crime. $ee e.gDoc. 16-16 at PagelD 8943, 8961-62, 9001-02, 9103.)

Leonard wore the stun belt under his sh{i2oc. 61-6 at Padgb 5101.) The court
reporter and the courtroom bailifffbeonard’s trial testified at hevidentiary hearing that they

could not see the stun belt underneath Leona&idibing. (Doc. 61-1@t PagelD 9125, 9139.)
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On the other hand, Leonard’s sister, Jean kerson, testified that stsaw “a big bulky thing

under the back of Leonard’s shirt” when he was escorted in and out of the courtroom, when he
was seated at counsel tablegdavhen he approached the veiss stand to make an unsworn
statement during the sentencing proceedihd}. af PagelD 5100.) She did not know what the
object was. Ifl.) Videotaped scenes from the courtroewvealed that “the outline of a square
object [could] be observed on [Leonard’s] backd under his shirt” as Leonard walked from
counsel table to the witness stantt.;(Jt. Ex. 5) Court personnel, sheriff deputies, and trial
observers testified that tis¢un belt was not visible them during the trial. 14. at PagelD

5101.)

Leonard did not call any trial jars to testify, so he did npresent any direct evidence
that the stun belt was visible to the juryd.Y However, he presentedidence that he sat within
a few feet of the jury who coukke his profile as he sat at tteunsel table. (Doc. 61-12 at
PagelD 6701.) Leonard was not able to sit withidack flush against his chair in the courtroom.
(Doc. 16-16 at PagelD 9017.) Leodalso points out that the remote activator handled by the
sheriff deputies was visible. The deputies pasisedemote activator to each other when they
changed positions. (Do61-16 at PagelD 8953-54.)

The common pleas court concluded as follinvihe post-conviction relief proceeding:

There is no evidence to suggest that anghefjurors had seen the square object

under Leonard’s clothing, and if theydhdhere is no evidee any juror knew

that it was the [stun belt] as opposed toedical device, a physical deformity, or

any number of other objects. Thera@hing to indicate the use of the React

Belt infringed upon Leonard’s presunygiiof innocence in that there is

absolutely no evidence the jury weasare he was wearing a [stun belt].

(Doc. 61-6 at PagelD 5102.) The common pleastalso stated th#twas “not convinced”

that the stun belt affected manner and appeaiarszech a way to inteefe with his ability to

consult with his attorneys ¢o present a defenseld(at 5124.)
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The state appeals court affirmed the dismissal of the claganard 2007 Ohio App.
LEXIS 6214 at *11. The appeals court stateat the “record of the hearing provide[d]
competent and credible evidence to supp@&tcthmmon pleas court’s conclusion that the
circumstances surrounding Leonard’s trial demonstrated a compelling need for exceptional
security in the form of a stun beltld. at *10-11. The appeals coditl not address whether the
stun belt was visible to therjy whether it infringed upon Leonard’s presumption of innocence,
or whether it interfered with Leonard’s abiliky consult with his trial attorneys or present
mitigation evidence.

A. Subclaim 1. Leonard suffered inherat prejudice when he was forced to
wear a stun belt without adequate justification.(Doc. 6 at PagelD 59.)

The Supreme Court long has h#tdt the use of visible reaints on a criminal defendant
during a trial, absent special need, violates the defendant’s constitutional 8gktse.g., Deck
v. Mo, 544 U.S. 622, 626 (2003)olbrook v. Flynn475 U.S. 560, 568—69 (1986). “[T]he Fifth
and Fourteenth Amendments prohibit the use of physical restraints Wisthlejury absent a
trial court determination, in the ercise of its discretion, that thaye justified by a state interest
specific to a particular trial. Deck 544 U.S. at 629. The concern is that the use of restraints
might compromise the physical semblance abitence, undermine the defendant’s ability to
participate in his own defense and to confer Withlegal counsel, and impair the “dignity and
decorum of the judicial processKennedy v. Cardwell87 F.2d 101, 105-06 (6th Cir. 1973);
see also Deglb44 U.S. at 630-31 (stating same concerhsythermore, the Supreme Court has
held that “the Constitution forbids the usevidible shackles during the penalty phase, as it
forbids their use during the guphase, unless that use is justifigy an essential state interest—
as the interest in courtroom seitp—specific to the defendant.Deck 544 U.S. at 624. The

Sixth Circuit has stated that the use of a &telhimplicates the “same fundamental issues” as
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the use of shackles and hapked the same analysitl.S. v. Miller, 531 F.3d 340, 345 (6th Cir.
2008).

Extraordinary situations, su@s a possible danger of violemmeescape, may necessitate
the use of physical restraints even if such sgcmeasures infringen the defendant’s physical
indicia of innocenceKennedy487 F.2d at 110-11. Due to the matand inherent prejudice of
shackling, “where a court, without adequatdificstion orders a defendant to wear shackthes
will be seen by the jurghe defendant need not demonstrate actual prejudice to make out a due
process violation."Deck 544 U.S. at 635 (emphasis added) suoh situations, the State must
prove “beyond a reasonable dothmt the shackling errcomplained of did not contribute to
the verdict obtained.’ld. (internal quotation and citation omittedpkin v. Stine431 F.3d 959,
966 (6th Cir. 2005). The State can meet itslbarin appropriate cases with overwhelming
evidence of the defendant’s guild.

The use of and degree of security resteagxercised over the defendant, if deemed
necessary, is within theial judge’s discretionDeck 544 U.S. at 63Payne v. Smith667 F.2d
541, 544 (1981). The Sixth Circuit has identified multiple factors to be considered by trial courts
in making decisions about theeusf shackles or a stun belt:

(1) the defendant’s record, his temgraent, and the desperateness of his

situation; (2) the state of both theurtroom and the courthouse; (3) the

defendant’s physical condition; and (4)ether there is a less prejudicial but

adequate means of providing security.

Lakin, 431 F.3d at 964 (shackles). A trial court'®exse of discretion must involve a “more
individualized determinationthan simply rubber stamping the preference of a corrections
officer as to the use of restraintsl. Additionally, “a per se rule that permitted shackling those

defendants merely charged with certain crimes sisabscape or murder would run afoul of the

individualized determination thatdéldue process clause requirekd” at 965.
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This Court agrees with Magjrate Judge Merz’s conclosi that the trial court judge
failed to make an individualized determimatiof whether the use of the stun belt was
appropriate for Leonard during higal. However, the Court canngtant Leonard relief on this
subclaim unless the use of the stun belt was visidilee jury. The trigjudge made the factual
finding that there was no evidenit®t the jury saw the stun belt knew that the bulge under his
shirt was a stun belt. (Doc. 61-6 at PagelD 510h¢g appeals court affirmed the finding.
Leonard 2007 Ohio App. Lexis 6214, at *10. Thewt concludes based on the evidence set
forth earlier that this finding weanot “an unreasonable determioatpf the facts®elucidated at
the evidentiary hearing28 U.S.C. § 2254(d)(2).

Absent a factual finding thatelstun belt was visible to tiery, the court’s holding that
use of the stun belt did not undermine the ypmgstion of innocence or the fairness of the
factfinding process is not contraiy or an unreasonable applicatiof clearly estalished federal
law. The Supreme Court cases relied upon by Petitioner Leonard in this subclaim all discussed
the inherent prejudice from the use of visible restraimrotective procedureSee e.g.Deck
544 U.S. at 626, 632 (analyzingeusf “visible shackles”)Holbrook 475 U.S. at 568—69
(comparing use of visible shackles and gagsswof “conspicuous, or at least noticeable,
deployment of security personnelfly; v. Allen, 397 U.S. 337, 344 (1970) (discussing the “sight
of shackles and gags”). The facts in those casedistinguishable frorie facts here based on
the finding that Leonard’s stun belt was not vistiolehe jury. For these reasons, the Court will
adopt the recommendation of Magistratelge Merz and deny the subclaim.

B. Subclaim 2. The stun belt had aadverse impact on Leonard’s behavior,

depriving him of the physical indicia ofinnocence, creating a risk of injecting

an improper factor into sentencirg, and undermining potential mitigation
strategies. (Doc. 6 at PagelD 63.)
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Subclaim 3. Leonard’s wearing of the stun belt infringed upon
his right to counsel and his abilityto assist in his own defense.
(Doc. 6 at PagelD 67.)

The Court will address these two subclaims together. Leonard focuses on the alleged
psychological impact wearing the stun belt had oonlaed’s behavior at tria He argues that
wearing the stun belt interferedtiwvhis right to consult with Biattorneys in violation of the
Sixth Amendment and interfered with his right to present mitigation evidence in violation of the
Eighth and Fourteenth Amendments. He poinesvidence from the post-conviction evidentiary
hearing that the stun belt was “designed ftaltpsychological supremacy or complete safe body
immobilization of potentiallftroublesome prisoners.” (Doc. 16-16 at PagelD 9078-79.)

Leonard testified at the evidentiary hearihgt he “became very conscious and aware of
my movements so as to not caasy problems, so | would makere to keep my movements to
a minimum as far as what | did and make sure that my hands were visible.” (Doc. 61-16 at
PagelD 9033.) He also testified that he badte could not commurate with his attorneys
freely during the trial because he did not waistefforts to attradheir attention to be
misinterpreted as disruptive behaviorthg deputy controllig the stun belt. I4. at PagelD
9033-35.) He agreed that he was “somewhat” @bé®mmunicate with Bitrial attorneys. I@.
at PagelD 9047.) Finally, he té®d that although he was ablewalk to the witness stand to
give an unsworn statement during gentencing phase of the tria¢, was not able to finish his
unsworn statementId; at PagelD 9057.) He did not testify as to what additional comments he
had intended to make in his unsworn statement.

In the video montage of tlifootage, Leonard moved foasd and back in his chair,
conferring with counsel, and put his head into hisdsa (Jt. Ex. 5.) He walked into and out of
the courtroom and up to the wis®echair. He gestured withstiands to a limited extent when
he spoke. I(l.) Leonard’s sister, Jean Hutcherson,ifiest that Leonard’s posture and physical
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demeanor were different than normal during tihal. (Doc. 61-16 at PagelD 9017-19.) She
testified that he sat more on the edge of his chratead of flush against the back of the chair,
that he walked without his usugwagger, and that he seemed nuureet and stoic than usual.
(1d.)

Dr. Robert Lee Smith, clinical psychologistlled the stun belt a “definite aversive
punisher.” (Doc. 16-16 at Pagef®62, 9071.) He testified thgdeople know what it means to
be shocked, and that by placing the belt on tiendiant, they’ll be intimidated and will be
controlled.” (d. at 9080.) Dr. Smith watched approximately five-minute long video
containing snippets of trial footageld(at PagelD 9084.) Dr. Smith concluded from that video
that the stun belt “significantly inhibited’eonard’s behavior because he showed little
movement of his head or hands and gave “ncatdin that he was reatj or responding to the
environment and what was going on around hinid’ gt PagelD 9085.) On cross-examination,
Dr. Smith agreed that in thedeo clip Leonard had moved forwiaand back in his chair, had
conferred with counsel on two occasions, and had put his head into his Hdnds PégelD
9088.) Leonard was seated next to onboth of his trial attorneys.d at PagelD 9110-9111,
9126; Doc. 61-12 at PagelD 6700-01.) Dr. Smith atgeed that Leonard might have acted in a
“stilted manner” because he felt shame fangeharged with murder, because he felt
apprehension being in front of the victim’srfdy, and due to the media coverage. (Doc. 16-16
at PagelD 9095-96.)

Magistrate Judge Merz points out thabhard does not ideffyiany Supreme Court
precedent clearly establishing a right to be frem the psychological impact of a stun belt on
the relationship with counsel or presentation dfgation. Leonard is correct that the ability to

consult with an attorney during trial is a clgagktablished Sixth Amendment right, but the right

19



is not absolute Compare Geders v. U,3125 U.S. 80, 91 (1976) (holding that an order
preventing a defendant from consulting with &i®rney during a seventeen hour recess violated
Sixth Amendment rightsyyith Perry v. Leeke488 U.S. 272, 284-85 (1989) (holding that a
judge may restrict a testifying dant from consulting with &iattorney during a short break

in his on-going testimony). The commomg$ court during the post-conviction relief
proceedings concluded that Leon&e not proven that the stbelt so affected his manner and
appearance as to interfere witls ability to consult with his attneys or to present a defense.
(Doc. 61-6at 5124.) This Court agrees. Leonard hat established th#te state court’s
conclusion that Leonard’s Sixth Amendment right was not violated by the stun belt was contrary
to or an unreasonable applicatwiclearly establishetikderal law. For these reasons, the Court
will adopt the Magistrate Judge’s recommermiatind deny the subclaim that the stun belt
violated Leonard’s awstitutional rights.

Finally, the Court will deny the subclaim thiae stun belt inhibited Leonard’s ability to
introduce mitigation evidence. To the exterdttthis subclaim is predicated upon the factual
assertion that the jury’s perdem of Leonard was tainted by tFect that he wore a stun belt,
the claim is denied. The Court has already stttatithe state court factual determination that
the jury was unaware of the stun belt wasurokasonable. Leonardsalargues that he was
unable to present his entire unsworn statemeimgltine sentencing phase of trial. However,
Leonard did not present evidence concerning \&lss he wanted to say during his unsworn
statement or how that would have impactedrhitigation case. Leonard simply has not
established that the state dofimding that the use of the&un belt did not violate his
constitutional rights was contraty or an unreasonable applicatiof clearly established federal

law.
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C. Conclusion

The Court will deny Ground One. The Courtlwgsue a certificatef appealability on
this issue.

GROUND TWO

Leonard’s rights to confront witnessesand to a fair trial as guaranteed by

the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States

Constitution were violated when inproper hearsay was admitted into

evidence by the trial court.

(Doc. 6 at PagelD 70.)

Leonard objects to the admission of numerous purported hearsay statements admitted at
trial on the basis that it violatdds rights under the Confrontati@ause and his right to a fair
trial. Leonard asserted claims based upon sufitteese purported hearsay statements on direct
appeal and asserted claims based upon themdaranf the purported hearsay statements by in
his Application for Reopening. These setswlbclaims are treated separately below.

A. Subclaims Asserted on Direct Appeal

In the Objections and Supplemental ObjawsioLeonard summarizes the hearsay claims

he raised on his direejppeal as follows:

e Ryan Gries testified that Dawn Flickdchim she was going down to his house to
play pool after the bar closed. (Tr. 1098.) He was allowed to testify as to Flick’s
telephone conversation withm immediately before her death, in which she
stated she would not be coming to his haosglay pool. (Tr. 1104.) Further, he
stated during the conversation, Flick tbidh that Patrick Leonard was at her
house, and that he was beating her. II05.) In addition she told him not to
come to her house or cdlfle police. (Tr. 1124.)

e Numerous witnesses, inclumj Alvie Woods and Deborah Schroeder, testified to
an alleged statement made by Flick abowdnagd trying to drive her off the road.
(Tr. 1168-70, 1182-87.)

e Sabrina Frye was permitted to testify as to statements allegedly made by Flick as
to Patrick Leonard’s children with Rey McBride, and that she was going to
break it off with Leonard. (Tr. 1227-34Additionally, Sabrina Frye was allowed
to testify as to Leonard supposedly tellibgwn Flick that if he could not have

21



her, no one could and that if Leonaravddick with another man, Leonard would
kill him. (Tr. 1235-36.) Frye also testiidhat Flick believed that if she did not
let Leonard stay with her heowld hurt himself. (Tr. 1243.)

(Doc. 53 at PagelD 1340; Doc. 66 at PagelD 9348-49.)

The Ohio Supreme Court on direct appe#td that the testiony of Gries, Woods,
Schroeder, and Ketterer was admissitileonard 104 Ohio St. 3d at 70—72. The Ohio Supreme
Court ruled that Frye’s testimony was inadnbsi but that the trial court had committed
harmless error by admitting it. The Ohio Supredeairt’s analysis of Frye’s testimony was as
follows:

{11 100} Leonard further complains othrsay elicited through the testimony of
Sabrina Frye. Leonard first complainsFofe’s testimony that four days before

the murder, Flick had said she intende&nd her relationship with Leonard

because he had fathered a second child by Penny McBride. But Frye’s testimony
was admissible as a statement of Flickan existing mentadondition. Evid.R.

803(3) allows for introduabin of a “statement of thdeclarant’s then existing

state of mind, emotion, sensation, or pbgkcondition (such as intent, plan,

motive, design, mental feeling, paimdabodily health).” This testimony was
probative of Flick’s intent tored her relationship with Leonar&ee e.g, State v.
Tibbetts,92 Ohio St.3d at 158-159, 749 N.E.2d 226.

{1 101} However, the state-of-mind exception does not permit witnesses to relate
why the declarant held ap&ular state of mind SeeState v. Apanovitc{1987),

33 Ohio St.3d 19, 21, 514 N.E.2d 394, citlngited States v. CohdR.A.5,

1980), 631 F.2d 1223, 1225. Therefore, Frye’'s testimony regarding Flick’s
statement as to why she intende@nal the relationship was inadmissible.

{1 102} Nevertheless, any error was harmless. Leonard stipulated at trial that he
had fathered two children yicBride. In his confesen, he stated that he had
believed that his relationship with Fligkas ending and that he had shot Flick
because she had broken his heart.

{11 103} Leonard also argues that thaicourt erred in admitting hearsay
testimony from Frye regarding statemeln¢é®nard allegedly had made to Flick
during conversations to whid=rye was not a party. Specifically, Frye testified
that Flick had told her that Leonard hadighat if he coulchot have her, no one
else could; and that if he ever sklick with another man, Leonard would Kill
him. Defense counsel’s objection was overruled.

{11 104} We conclude that the trial ad should have sustained counsel’s
objection because Frye’sstanony was inadmissible hearsay. The testimony was
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not admissible under Evid.R. 803(3), besmit did not reflect Flick’s then

existing state of mind. Insad, Frye merely restatadhreat that Leonard had
allegedly made to Flick. Even if it weadmitted to show Flick’s state of mind
(e.g., that she was afraadl Leonard), Frye’s testimony goes beyond the scope of
the exception because it encompasses the underlying basis for Flick's mental
state. SeeState v. Awka|1996), 76 Ohio St.3d 324, 330-331, 667 N.E.2d 960,
citing State v. ApanovitGt33 Ohio St.3d at 21-22, 514 N.E.2d 394. Thus, the
trial court erred in admitting this testimony.

{1 105} However, we conclude that the error was harmless. Leonard had told
Alvie Woods the same thing directly tHa had allegedly told Flick, and during
Woods'’s testimony, the trigourt properly admitted the statement under Evid.R.
801(D)(2)(a) (a statement is not hearsay if it is offered against a party and is the
party’s own statement). Therefothis evidence was cumulativ&eeg e.g, State

v. O’'Neal 87 Ohio St.3d at 411, 721 N.E.2d 73.

{1 106} Finally, we find that Frye’sestimony regarding Flick’s statement
explaining why she had permitted Leonard to stay at her house the night before
the murder was inadmissible. Fryetifésd that Flick hadsaid that she had

allowed Leonard to spend the night because Leonard “had continued to call and
harass her and she was afraid thawvbald hurt himself.” Defense counsel
objected, but the trial court admitéhe testimony under Evid.R. 803(3).

{11 107} Evidence may be admitted under Evid.R. 803(3) when it concerns the
declarant’s present staterafnd or to show that the declarant subsequently acted
in accordance with that state of mind. 2 Giannelli & Snyder, Evidence (2d Ed.
2001) 102, Section 803.17. However, Evid.R. 803(3) excludes a statement of
“memory or belief to prove the fact remeened or believed unless it relates to
the execution, revocation, identification, or terms of declarant’s will.”

{11 108} According to Frye’s testimony, Flick made this statement to Frye on
Friday, July 28, 2000. It concernedarent—Leonard’s spending the night at
Flick's house—that took place the prews evening. Statements under Evid.R.
803(3) “must point towards the futurather than the pastState v. Apanovitgh

33 Ohio St.3d at 21, 514 N.E.2d 394. See, &bepard v. United Stat€s933),

290 U.S. 96, 105-106, 54 S.Ct. 22, 78 L.Ed. 196 (hearsay statements that relate
past events are not admissible understage-of-mind exception); Weissenberger,
Ohio Evidence (2004) 463, Sectiod330 (“Where the statement does not

pertain to a ‘then existing’ condition, it rsilbe viewed as a narrative account of a
past event formulated after time fofleetion, and it is noadmissible under Rule
803[3]"). Because Flick’s statement relategast conduct, it does not fall within
the state-of-mind exception under Evidd3(3). But the error of admitting the
testimony was harmless. Leonard confessed to the murder, and there was
substantial evidence togport his attempted-rape conviction beyond a reasonable
doubt. Seee.g, State v. Steffef1987), 31 Ohio St.3d 111, 120, 31 OBR 273,
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509 N.E.2d 383. Based on the foregoing, we overrule Leonard’s 23rd proposition
of law.

Leonard 104 Ohio St. 3d at 72—74. Although theestedurt did not directly address the
Confrontation Clause aspecttbkese subclaims, this Court can assume the federal claims have
been denied on the merits because thag w&ectly presented to the couHarrington, 562

U.S. at 98Brown v. Bobby656 F.3d 325, 329 (2011). The Magittrdudge concluded that the
Ohio Supreme Court’s decision was not areotiyely unreasonable plication of Supreme

Court law.

Leonard objects to the R&R and the Supmatal R&R only in regards to the purported
hearsay statements made by Frye. (Do@at33agelD 1341-43; Doc. 66 at PagelD 9349-52.)
“[T]he Sixth Amendment’s right of an accusedctinfront the withesses against him is likewise
a fundamental right and is made obligatortlom States by the Fourteenth Amendment.”
Pointer v. Tex.380 U.S. 400, 403 (196%ee alsaCrawford v. Wash 541 U.S. 36, 42 (2004).
The Confrontation Clause is noh-extensive with hearsay ruleven if they protect similar
values. White v. Ill, 502 U.S. 346, 352-53 (1992). A sta@rnthat qualifies for admission
under a firmly rooted hearsay exception or thamagle in a context that provides substantial
guarantee of trustworthiness would madlate the Confontation Clauseld. at 355, 357.

The Ohio Supreme Court found that Fryestimony about three hearsay statements by
Flick should have been deemed inadmissitle,also found that the errors in admitting the
statements were harmless. Assuming the hgaiskations amounted ta Confrontation Clause
violation, that “violationof the Confrontation Clause doest warrant automatic reversal but,
rather, is subject to harmless-error analysBlackston 780 F.3d at 359. The harmless-error
standard to be applied when determining wheltladeas relief must be granted because of a

constitutional error during triaé whether the error “had substel and injurious effect or
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influence in determining the jury’s verdictBrecht v. Abrahamso07 U.S. 619, 637-38
(1993)2

When determining whether a ConfrondatClause violation was harmless unBegcht
the Court must examine a host of factors, iniclgdthe importance of the witness’ [s] testimony
in the prosecution’s case, whet the testimony was cumulatitbe presence or absence of
evidence corroborating or contradicting theiteshy of the witness on material points, the
extent of the cross-examination otherwise peadijtand, of course, the overall strength of the
prosecution’s case.Blackston 780 F.3d at 359 (citation omitted}his Court agrees with the
Ohio Supreme Court that the errors in &ting Flick’s hearsay statements through Frye’s
testimony were harmless, even applying the fedgnaththarmless error standard.

The first hearsay statement was Frye’s testintbay Flick told her that she intended to
leave Leonard because he had fathered a second child with Penny McBride. Leonard had
stipulated that he was the fatlof two of McBrides children. Also, Leond had confessed to
the police that he killed Flick because he had “a broken hearthandht he was “losing” Flick.
(Doc. 61-9 at PagelD 6166—77.Therefore, Frye’s testimorgn these points was cumulative of
or corroborated Leonard’s cosfon. Similarly, Frye’s téisnony that Flick told her that
Leonard had threatened that no other man cowd Réck if he could not have Flick also is
cumulative of other evidence. Vié Woods testified at the tritthat Leonard had made similar
statements to him. (Doc. 61-14 at PagelD 79Znally, the trial cart’s decision to admit

Frye’s testimony that Flick told her that sHiewed Leonard to spend the night at her house the

2 Trial error is an error that oars during the presentation of the&#s the jury and one which can be
guantitatively assessed in the context of the other evideasemied to determine the effect it had on the trial.
Brecht 507 U.S. at 629.

3 This citation is to the transcript of the taped confessidre tape was admitted to the jury at trial. (Doc. 61-14 at

PagelD 8263.) The jury viewed the transcript while the tape was played at trial, but it was not admitted into
evidence for purposes of jury’s deliberationkl. at PagelD 8264.)
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night before she was killed because he had called and harassed her and she was afraid he would
hurt himself is harmless error for a differeeason. The testimony was not very important to
Leonard’s convictions for murder and attemptgeeravhen examined in context with Leonard’s
confession, the testimony of Ryani€x, and the physical evidence.

For these reasons, the Court will deny $seond Ground for Relief as to the subclaims
asserted on direct appeal.

B. Subclaims Not Asserted on Direct Appeal

Leonard asserted several hearsay-relatbdlaims in his Application for Reopening to
the Ohio Supreme Court which he had failed teer@n direct appeal. Relevant to the pending
Objections, Leonard stated in Application ttae [trial] court erred when it admitted the
testimony of Deborah Schroeder concerning the asatien that Leonard had with the victim at
the restaurant on the evening of the homi¢ide 1179)” and when it admitted the testimony of
“Lea Ketter pic] concerning Leonard’s telephone calls te testaurant repeatedly that evening
(Tr. 1212).” (Doc. 61-3 at PagelD 2912.) eonard argued that the ineffective assistance of his
appellate counsel in failing to raise the subclaims on direct appmatied cause to excuse his
procedural default as to these subclaiffise Ohio Supreme Court denied the Application
without explanation.Leonard 106 Ohio St. 3d 1407.

An ineffective assistance of appellate couréaim is “analytically distinct” from the
underlying claim about which it is asserted #ppellate counsehsuld have raisedwhite v.
Mitchell, 431 F.3d 517, 526 (6th Cir. 2005). The Ohio Supreme Court’s decision on an
application for reopening can preserve the mefits petitioner’s inffective assistance of

appellate counsel claims for review in federalrdistourt, either insofar as such claims, if

* Leonard stated in the Application that the relevant Schroeder testimony was on page 1166-{Bat. PagelD
7942) of the trial transcript, but he clarified in his Supmatal Objections, that the relevant testimony was on page
1179 (d. at PagelD 7945.)
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meritorious, might constitute excusing catmea procedural default in presenting the
underlying claims or in themselves as jugtif the writ conditioned on the petitioner being
granted a reopened appe8lee Edwards v. Carpent&?29 U.S. 446, 451-53 (2000).

The test ofStrickland v. Washingtod,66 U.S. 668 (1984) (constitutionally deficient
performance plus prejudice) @fes to appellate counsebmith v. Robbinb28 U.S. 259, 285
(2000);Parks v. Bobby545 F. App’x 478, 481 (6th Cir. 2013An appellate attorney need not
advance every argument, regardlesmefit, urged by the appellaniones v. Barnegl63 U.S.
745, 751-52 (1983) (“Experienced advocatesestme beyond memory have emphasized the
importance of winnowing out weaker argumentsappeal and focusing on one central issue if
possible, or at most on a few key issues.”) wileer, failure to raise an issue can amount to
ineffective assistanceMcFarland v. Yukins356 F.3d 688, 710-12 (6th Cir. 2004).

“In order to succeed on a claim of ineffectagsistance of appellateunsel, a petitioner
must show errors so serious that counsel wasealyaiunctioning as counkat all and that those
errors undermine the reliability of the defendant’s convictiohdcMeans v. Brigana228 F.3d
674, 682 (6th Cir. 2000). The failure to raiseissue on appeal coutthly be ineffective
assistance if there is a reasorgiobability that inclusion dhe issue would have changed the
result of the appealMcFarland, 356 F.3d at 710-11. The failure to raise an underlying claim in
the appeal which would have been unsuccesshgtimeffective assistanad appellate counsel.
Meek v. Bergh526 F. App’x 530, 534 (6th Cir. 2013). “Counsel’'s performance is strongly
presumed to be effective McFarland, 356 F.3d at 71(quotingScott v. Mitchell209 F.3d 854,
880 (6th Cir. 2000)). To prevail on a claiminéffective assistance appellate counsel, a

petitioner must show that appellate counsel “ignored issues [which] are clearly stronger than
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those presented.Smith 528 U.S. at 288 (quotingray v. Greer800 F.2d 644, 646 (7th Cir.
1986)).

Turning back to the subclaims here, Leonaskds that his appellate attorneys rendered
ineffective assistance when theyl not assert the claimsdsd on Schroeder’s and Ketterer’s
testimony. Magistrate Judge Meecommended denying these dabus. Schroeder testified
that when Leonard called Flick at work on the nighthe murder, Flick “would tell him that . . .
she was busy.” (Doc. 61-14 at PagelD 7945.) &Gadher also testified &t Flick was “a little
nervous, a little upset.”ld.) The Magistrate Judge conclulihat Schroeder’s testimony that
Flick told Leonard that she was busy constiti#edidmissible verbal aahd was not offered for
the truth of the matter asserted. (Doc. 6BagelD 1509.) This Court agrees. “Some
statements are merely verbalggaf acts and are, as the acts are themselves, admissihie.”

v. Blevins 36 Ohio App. 3d 147, 149, 521 N.E.2d 1105, 1108 (1987). Verbal acts “are offered
for the fact they were said, not fitre truth of the matter asserted®ex v. Univ. of Cincinnati

Coll. of Med, No. 13AP-397, 2013 WL 6095889, at *3 (Ohio App. Nov. 19, 2613).

Schroeder’s testimony was not offered to show fiak was busy, but rather to establish what

Flick told Leonard. Leonard has not established that appellate counsel was ineffective for failing
to raise this claim for relief on direct appe&leeMeek 526 F. App’x at 534 (stating that the

failure to raise a non-meritoriogtaim is not ineffective).

The analysis of Ketterer’s testimony is simil&etterer testifid that Leonard called
Flick four times at work the night she was murdered. (Doc. 61-14 at PagelD 7978.) Ketterer

was asked for Flick’s reaction to the callgd.X Ketterer testified in response: “She got

® The Court is aware that some cases define verbal actsmagowly to include only the uttering of words that
have independent legal significance such as the vodrifer and acceptance that constitute a contraee
Preferred Props., Inc. v. Indian Rives Estates,,IB¢6 F.3d 790, 798 n.5 (6th Cir. 2008Jade v. Commc'ns
Workers of Am. Robertblo. 84AP-57, 1985 WL 10178, at *4 (Ohio Ct. App. Sept. 24, 1985). The distinction is
not critical here as the key point is that the Court coneltialat Flick’'s statement is not offered for the truth of the
matter she asserted.
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agitated. She was working. We wereypuShe'’s like, | don’t have time.”ld.) To begin, it is
not clear that Ketterer intendedrtiestimony to mean that Flidaid the words “I don’t have
time” to Leonard or whether the testimony wag p&her descriptiof Flick’s emotional
response to Leonard’s phone callie statement is not hearsayhét latter interpretation is
correct. Additionally, even if Ketterer intendedtéstify that Flick said those words to Leonard,
the statement was not offered to prove that khdiact was busy at the restaurant. It was a
verbal act offered to establish what Flick takebnard. The Court concludes that the trial court
did not err when it admitted Kterer’s testimony and that Leonard suffered no prejudice by his
appellate counsel’s failure to raise the issue on direct appeal.

C. Conclusion

The Court will deny the Second Ground for Reli&he Court will not issue a certificate
of appealability on this ground.
GROUND THREE

Leonard’s rights to remain silent, counsel, and a fair trial under the Fifth

and Fourteenth Amendments to the Uniéd States Constitution were violated
when the trial court failed to suppress Leonard’s statement to the police.

(Doc. 6 at PagelD 73.)

Petitioner Leonard challenges the voluntarsnafshis confession. He first raised the
issue in a motion to suppress to the trial colitie trial court denied the motion after hearing
testimony from Sergeant Nick Chaplin of the Campbell County, Kentucky Sheriff’'s Office, the
friend of Leonard to whom Leonard surrenderadthe night of the murder, and Detective Ken
Schweinefus of the Hamilton County, Ohio Sheriff's Office. (Doc. 61-13 at PagelD 6816-85.)
Subsequently, Leonard asserteild tHaim on direct appeal tbe Ohio Supreme Court. The

Ohio Supreme Court denied the claim as follows:
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{1 31} Leonard claims in proposition ofiafive that the trial court erred in

failing to suppress his confession. Leonardtends that his waiver of his rights
and his confession to police were not kivayy intelligent, and voluntary because,
at the time, he was “suiciddieartbroken, and exhausted.”

{1 32} In determining whether a pretrisfatement is voluntary, a court “'should
consider the totality of the circumstancexluding the age, mentality, and prior
criminal experience of the accusede tength, intensity, and frequency of
interrogation; the existence of physical deprivation or mistreatment; and the
existence of threat or inducementState v. Masgr82 Ohio St.3d at 154, 694
N.E.2d 932, quotinétate v. Edwardél976), 49 Ohio St.2d 31, 3 0.0.3d 18, 358
N.E.2d 1051, paragraph two of the syllablifie same considerations apply to
whether a defendant voluntarily, knowinghnd intelligently waived his rights.
State v. Eley1996), 77 Ohio St.3d 174, 178-179, 672 N.E.2d &4éte v. Clark
(1988), 38 Ohio St.3d 252, 261, 527 N.E.2d 844.

{1 33} After Leonard surrendered, Camfii@ounty (Kentucky) officers advised
him of hisMirandarights. Hamilton County detectives gave a seddirdnda
warning. Leonard waived his rights edhe, and he signed a waiver-of-rights
form. Leonard now asseitisat the trial court erred in admitting his confession
into evidence because his emotional instigtaffected his ability to make a valid
waiver and a voluntary confession. i@@nce introduced at the suppression
hearing indicated that Leonard had killelilck because he was heartbroken and
exhausted and that he had contempléatiidg himself after he shot her.

{1 34} However, a defendant’s mental catnmh is only one fadir in the totality

of circumstances to be consideredigtermining voluntariness. A defendant’s
mental condition may be a “significant facin the ‘voluntariness’ calculus. But
this fact does not justifg conclusion that a defendant’s mental condition, by itself
and apart from its relation to officiabercion, should ever dispose of the inquiry
into constitutional ‘voluntariess.” (Citation omitted.)Colorado v. Connelly
(1986), 479 U.S. 157, 164, 107 S. Ct. 515, 93 L.Ed.2d 473. Issues of
voluntariness have always turned on thespnce or absence of police coercion or
overreaching.ld. at 170, 107 S. Ct. 515, 93 L.Ed.2d 43¢ alsq State v. Eley

77 Ohio St. 3d at 178, 672 N.E.2d 640.

{11 35} We have reviewed the suppresstoearing transcript and find no evidence
suggesting that Leonard’s “will waserborne and his capacity for self-
determination was critically impairdmbcause of coercive police conducgée
State v. Ott€1996), 74 Ohio St. 3d 555, 562, 660 N.E.2d Tdlporado v.
Connelly 479 U.S. at 167, 107 S. Ct. 515, 93 L.Ed.2d. 4M8 threats or
inducements were made, and both @hell County and Hamilton County police
officers conducted themselves with msionalism. After he was taken into
custody, Leonard was cooperative anarcaAccording to Sergeant Chaplin,
Leonard’s friend of eight years, Leamal “appeared normal, like nothing was
bothering him.”
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{1 36} Although Leonard claimed that one tbie reasons he had killed Flick was

his lack of sleep, he did nopjear to police to be tiredCf., State v. Tibbet;92

Ohio St. 3d at 154-155, 749 N.E.2d 226 (claingrogginess from medication

did not render defendant’s statements iontdry). Leonard did not appear to be

under the influence of alcohol or drugdamilton County detectives interviewed

Leonard for approximately one hoand during questioning, Leonard was

offered water and cigarettes.

{1 37} Based on the totalitgf the circumstances, we have determined that

Leonard’s confession was knowing, volugtaaind intelligent and was admissible.

SeeState v. Eley77 Ohio St.3d at 178-179, 672 N.E.2d 63tte v. Clark38

Ohio St.3d at 261, 527 N.E.2d 84tate v. Edward<9 Ohio St.2d 31, 3 0.0.3d

18, 358 N.E.2d 1051, paragraph two of thikafyis. Therefore, we overrule

Leonard’s fifth proposition of law.

Leonard 104 Ohio St. 3d at 59-60.

Leonard asserts that his ces$ion was involuntary in vialion of the Fifth Amendment
and the Due Process Clause of the Fourtegmténdment to the United States Constitution. He
asserts that the Ohio Supreme Court’s deternanatf the facts was unreasonable in light of the
evidence presented. Magistratelde Merz found thdahe decision of the Ohio Supreme Court,
implicitly accepting Judge Schweikert’'s weighingtioé credibility of Chaplin and Schweinefus,
was neither an objectively unreaabie application of cited Sugme Court precedent nor based
on a clearly erroneous determination of taet§. (Doc. 47 at PagelD 1195-96.) This Court
agrees.

The test of the voluntariness of a confesssowhether the confegsi “is the product of
an essentially free and unctnagned choice by its maker 3chneckloth v. Bustamontl2 U.S.
218, 225 (1973). “In determining whether a defendamill was overborne in a particular case,

the Court has assessed thelitytaf all the surrounding citemstances—both the characteristics

of the accused and the desailf the interrogation.’ld. at 226. Relevant factors include the
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youth, intelligence, and education level of the aedughe advisement gbnstitutional rights,
and the length and condition of the accused’s detentdn.

The Supreme Court held @olorado v. Connelly479 U.S. 157 (1986), that “coercive
police activity is a necessary predicate to theifigdhat a confession is not ‘voluntary’ within
the meaning of the Due Process Clause of the Fourteenth Amendnaerat167. The Sixth
Circuit has instructed that “[tjo determine voluntariness, a court must examine whether law
enforcement officials have overborne théedelant’s will through cercive activity.” U.S. v.
Brown,66 F.3d 124, 126 (6th Cir. 1995) (citaticomitted). The mental condition of a
defendant is relevant to thveluntariness inquiry, but “mere examination of the confessant’s
state of mind can never concluthe due process inquiry.Connelly,479 U.S. at 164.

To the extent that Leonard also might bguamg that contends thae did not knowingly
or intelligently waive hisvlirandarights, he has the burden otadishing that his waiver was
not knowing or intelligentGarner v. Mitchell 557 F.3d 257, 260—-61 (6th Cir. 2008h (bang.
“To determine whether the confession was knovaind intelligent, we ggy a totality of the
circumstances test to ascertainether [the petitioner] understobd right to remain silent and
to await counsel.”Clark v. Mitchell 425 F.3d 270, 283 (6th Cir. 2005). “Thiranda warnings
protect [the privilege againstiséncrimination] by ensuring tht a suspect knows that he may
choose not to talk to law enf@ment officers, to talk onlyith counsel present, or to
discontinue talking at any time.Colo. v. Spring479 U.S. 564, 574 (1987). Factors to be
considered in th#iranda waiver analysis include the deféant’s conduct during and prior to
the custodial interrogation, his background axgkeiences, and other facts and circumstances

relevant to the particular cas&arner, 557 F.3d at 261.
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The totality of the circumstances here indicates that Leonard’s confession and his waiver
of Miranda rights was voluntary and knowing. Leonduas not asserted any facts suggesting
that his age, intelligence, or education level iimgzhhis ability to make voluntary decisions. He
has not established any facts destoating that the police behaviedan intimidating or coercive
manner towards him. His primary argument is treahad initially told Sgt. Chaplin that he felt
heartbroken and was contemplating suicide. H@mueDet. Schweinefus testified that Leonard
later appeared calm at the police station winemvas interrogated. (Doc. 61-13 at PagelD
6857.) Sgt. Chaplin testified that Leonard sedrfine and appeare¢d understand the legal
trouble that he was facingld(at PagelD 6836, 6838.) Leonard aiot appear overly tired nor
impaired by alcohol or drugs. (Doc. 61-13agelD 6858.) Upon consideration of these
circumstances, the Court shares the Ohio &uprCourt conclusion thaeonard’s confession
was voluntary.

The Court will deny Ground Three because @hio Supreme Court determination was
neither contrary to nor an unreasble application of clearly iblished federal law nor was it
based on an unreasonable determination of the f8e=28 U.S.C. §854(d)(1)—(2) (review
standard). The Court will not grant a ceddfie of appealability on this ground for relief.

GROUND FOUR

Leonard’s rights guaranteed by the Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Cortsution were violated when he was
denied sufficient funds to adequatly defend himself against the charges
against him.

(Doc. 6 at PagelD 77.)

Petitioner Leonard is not contesting thedédrate Judge’s recommendation that this
ground for relief be denied. (Doc. 53 at Fag&303—-07.) The Courtomsiders this ground for

relief to be withdrawn.
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GROUND FIVE

Leonard’s rights to a fair trial and due process under the Fifth, Sixth,
Eighth, and Fourteenth Amendments were violated when the trial court
admitted gruesome and othenise prejudicial photographs.

(Doc. 6 at PagelD 78.)

Leonard first asserted this claim irstdirect appeal. The Ohio Supreme Court
denied the claim as follows:

{11 84} In the 12th proposition of law, Leonard contends that the trial court erred
by admitting into evidence gruesome and cumulative photographs of the victim.
Leonard’s pretrial motion in limine foreclude admission of photographs of the
victim was overruled, as weodunsel’s objections at trial.

{1 85} In capital casesjonrepetitive photographs, &vif gruesome, are
admissible as long as the probatwadue of each photograph outweighs the
danger of material prejudice to the accusBthte v. Maure(1984), 15 Ohio St.
3d 239, 15 OBR 379, 473 N.E.2d 768, paragraph seven of the syl&ibtesy.
Morales(1987), 32 Ohio St. 3d 252, 257, 513 N.E.2d 267. Decisions on the
admissibility of photographs are “left toetlsound discretion d@he trial court.”
State v. Slagl€1992), 65 Ohio St. 3d 597, 601, 605 N.E.2d 916.

{1 86} Leonard challenges the admissuirfive crime-scene photographs. These
photos illustrated the testimony of thdipe officers who discovered Flick’s body
and illustrated the crime scene and the body’s conditsa® e.g, State v.
Hughbanks99 Ohio St. 3d 365, 2003-Ohio-4121, 792 N.E.2d 1081, at { 72.

{11 87} None of these photos is duplicativeaumulative. Each depicts a different
view or angle of the victim’s body andrajuries. State’s Exhibit 1-E is a
partial view of Flick’s body as fitsseen by police looking through a window
from outside her house. State’s Exhibd shows a full view of Flick’s body and
depicts how the body was positioned ia ttome. State’s Exhibit 1-J shows
Flick with her panties at midthigh, wittme pant leg down around her calf and the
other pant leg completely off. Stat&ghibit 1-K depicts bruising on her thighs.
State’s Exhibit 1-L shows that Flick was handcuffed. These photos, although
gruesome, were probative of issuesndént, premeditation, and the manner and
circumstances of Flick’s death, includindgpether Leonard had attempted to rape
her. We determine that the probatiadue outweighed the danger of unfair
prejudice. Seee.g, State v. Biro§1997), 78 Ohio St.3d 426, 444-445, 678
N.E.2d 891.

{11 88} Leonard also objected to 11 apsy photographs, claiming that they are
gruesome and repetitive. Autopsy photos serve a purpose different from the
crime-scene photographSeeState v. Reynold4998), 80 Ohio St. 3d 670, 676—
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677,687 N.E.2d 1358. Two photos showed the three gunshot wounds to the head
from different angles. These phoithgstrated the coroner’s testimony and

helped show Leonard’s intent. Thaaoer also used autopsy photos in his
testimony to explain injuries to Flick’seok and wrists. Stats Exhibits 20K, J,

and | are different angles of Flick’s righand and wrist, portraying bruising that
corresponds to the handcuffs that had bmeher wrists. State’s Exhibit 20—-H
portrays similar bruising to the left wrisState’s Exhibit 20—G depicts Flick’s

face and shows petechiae, small reddish marks indicating ruptured blood vessels
that are caused by compression to th&kn&tate’s Exhibit 20—-D demonstrates
ligature bruising on the neck caused by lE8mecklace. This photo also shows

more petechiae around the neck and stigpkn injury to the skin caused by
unburned particles of gunpowder. StatEXhibit 20-B is a close-up of the

ligature mark on the neck. These photos supported the coroner’s conclusions that
Flick had been strangleahd had struggled while hdcuffed. Finally, State’s

Exhibit 20—E demonstrates a gunshot injirlick’s left index finger, and 20—F
shows a gunshot wound to the lower lip armballustrates stippling. None of the
autopsy photos were duplicative or cumulative, and the value of each photo
outweighed any prejudicial impact. Thug conclude that no abuse of discretion
occurred in admitting the photos.

{1 89} Leonard also complains that photfshe victim were displayed on a “big
screen television.” During the state’s €aghotos of Flick were on a screen, but
the record does not indicate what sseeeen was used. Moreover, Leonard did
not object to displaying the photos on sare@lothing in the record demonstrates
that the method of presenting this eande prejudiced Leonard by inflaming the
jury’s passions.Sege.g, State v. Biros78 Ohio St. 3d at 444-445, 678 N.E.2d
891. Seegalsq State v. Gumr{lL995) 73 Ohio St. 3d 413, 425, 653 N.E.2d 253
(the size of a photo alone doeot increase the prejudicesdpect of the evidence
to the extent that it becomes inadmids). Thus, no plain error occurred.

{11 90} Finally, Leonard objects to throsecutor’s use of photographs during
closing argument. It appears that finesecutors referred to the photographs only
twice in their closing arguents, and Leonard failed to object both times. Again,
we find there was no plain error. Aecdongly, we overrule proposition of law 12.

Leonard 104 Ohio St. 3d at 69-70.

Leonard has raised the claim again on habemasw. The Court reiterates and adopts the
well-reasoned recommendation of Magistiiidge Merz who explained as follows:

Leonard argues first that the Ohioggeme Court erred in determining the

probative value of the photographsweighed their prejudicial effect.

(Objections, Doc. No. 53, PagelD 1350-Elying on Ohio R. Evid. 403.) The

Ohio Supreme Court carefully describeach photograph to which objection was
made and noted that they were not duplicatistate v. Leonardl04 Ohio St. 3d
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54, 11 84-88 (2004). Of course, the dueswhether the probative value of
these photographs outweighs their prejuaieifect is a question of Ohio, not
federal, law, on which we at®und by the state court’s decisidRailey v.

Webl 540 F.3d 393[, 421] (6th Cir. 200&)oting Bradshaw v. Richgy46

U.S. 74, 76 (2005) (“We have repeatedly hblat a state court’s interpretation of
state law, including one announced on digggbeal of the challenged conviction,
binds a federal court sitting in habeas corpusfgldonado v. Wilso416 F.3d
470[, 476—77] (6th Cir. 2005)roman v. Briganp346 F.3d 598[, 604] (6th Cir.
2003);Caldwell v. Russelll81 F.3d 731, 735-36 (6th Cir. 199Byffel v.

Dutton, 785 F.2d 131, 133 (6th Cir. 1986).

As the relevant Supreme Court law allélyeapplied unreasonably, Leonard cites
Romano v. Oklahom&12 U.S. 1 (1994). In that adég case the Supreme Court
allowed admission of evidence that théethelant had been convicted of capital
murder of another victim. The case dom®t speak to the question the Ohio
Supreme Court was called upon to decide here.

Leonard’s assertion that the Ol8apreme Court made an unreasonable
determination in light ofhe evidence (Objections, DoNo. 53, PagelD 1352), is
purely conclusory and contrasts markediyh the detailecdnalysis offered by
that Court.
(Doc. 60 at PagelD 1511-12.)
The Court will deny Ground Five. The Courilwiot issue a certificate of appealability
on this issue.
GROUND SIX
Leonard’s rights to a fair trial as guaranteed by the Fifth, Sixth, Eighth, and
Fourteenth Amendments to the UnitedStates Constitution were violated

when the trial court failed to maintain a complete record of all proceedings
in Leonard’s trial.

(Doc. 6 at PagelD 81.)

Petitioner Leonard is not contesting thediédrate Judge’s recommendation that this
ground for relief be denied. (Doc. 53 at Fag&303—-07.) The Courtomsiders this ground for
relief to be withdrawn.

GROUND SEVEN

Leonard’s rights to a fair trial and due process under the Fifth, Sixth,
Eighth, and Fourteenth Amendments were violated when the trial court
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committed numerous errors ininstructing the jury in the guilt determination
phase of Leonard’s capital trial.

(Doc. 6 at PagelD 83.)
Leonard asserts that the trial court madegdlewing errors in theculpability portion of

his criminal trial:

1. The trial court included anstruction concerning “attempt”. (Tr. p. 1606-08.)
The defense vigorously objected, correetfguing that the State argued actual
penetration. The only lesser offense would be gross sexual imposition.

2. The trial court expanded the definitiontoé term “attempt” from the definition
listed in Ohio Revised Code 8§ 2923.01(Al. @t 1609-10.)

3. The trial court improperly instructexsh the definition of “reasonable doubt”

in that the phrase willing to act allodi¢he jury to find Leonard guilty based on a
clear and convincing standard which is below that required by the due process
clause. Id. at 1696.) Further, the trial cowrsed the phrase “moral evidence”.
(Id.) This phrase improperly shiftedetfiocus of the jury to the subjective
morality of the defendant rather than the required legal pidictor v. Nebraska
511 U.S. 1 (1994).

4. The trial court erred in itgstruction of causation.ld. at 1703-04.) By
defining cause as “an act or failureatct which in a natural and continuous
sequence directly produces the deathgttial court diminished the State’s
burden to prove the mens rea element of the offense.

5. The trial court erred in its instriimn on purpose, which created a mandatory
rebuttal presumption of the mens rea tiedieved the State of its burden of
proof on that essential elemer@ee In re WinshjB97 U.S. 358 (1970). (Tr.

p. 1707.)

6. The jury was instructed on “good motiveld.(at 1703.) This instruction was
unnecessary and prejudiciak trial counsel did not gme motive to the jury.

7. The jury was instructed as to hoveyhwould reach the mitigation phase of
the case I(l. at 1742.) This instruction improperly injected the issue of
punishment into the culpability phase.

(Doc. 53 at PagelD 1353-54.)

Leonard presented these issues as a pramositilaw to the Ohio Supreme Court. The

Ohio Supreme Court denied the relief on these issues for the following reasons:
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{1 115} Leonard contends in propositionlafv 25 that the trial court committed
numerous errors in instrting the jury during thguilt-determination phase.
Leonard first argues that the trial coumproperly included an instruction on
attempted rape. He also contends thattrial court “expaned the definition of
the term ‘attempt’ from the definitioiisted in Ohio Revised Code § 2923.01(A)
[sic, 2923.02].” Defense counsel objectedbtdh instructions. However, we find
that no error occurred.

{1 116} Attempted rape is a lesser inclddaffense of rape, and the evidence at
trial supported the triadourt’s decision to instruct on that offensgeeState v.
Williams 74 Ohio St.3d at 578, 660 N.E.2d 7ZBeealsq, State v. Thomas
(1988), 40 Ohio St.3d 213, 533 N.E.2d 286, paplyrtwo of the syllabus. Also,
the trial court did not eoneously expand the definition of “attempt” set forth in
R.C. 2923.02. The trial court’s dettion substantially conformed to the
definition of “attempt” set forth irState v. Gree(i1991), 58 Ohio St.3d 239, 240,
569 N.E.2d 1038Seegalso, State v. Wooddl976), 48 Ohio St.2d 127, 2 0.0.3d
289, 357 N.E.2d 1059, paragraph on¢hefsyllabus (construing R.C.
2923.02[A]), which was cited with approval@reen

{1 117} Leonard next challenges the trealurt’s instruction on reasonable doubt.
The reasonable-doubt instruction in thelt-determination phase was in accord
with R.C. 2901.05(D), and we have previlgugjected complaints against the
statutory definition.Seee.g, State v. Van GundiL992), 64 Ohio St.3d 230, 232,
594 N.E.2d 604State v. Getsy84 Ohio St.3d at 202, 702 N.E.2d 866.

{11 118} Leonard also argues that the ltdgaurt erred in & instructions on
causation and prior calculation and deslmit, Leonard failed to object to these
instructions at trial. No erroplain or otherwise, occurreseeState v. Gros97
Ohio St.3d 121, 2002-Ohio-5524, 776 N.E.2d 1061, at § 97-99 (in which a
substantially identical causan instruction was upheldBtate v. Jone@001), 91
Ohio St.3d 335, 348, 744 N.E.2d 1163 (in whicsimilar prior-calculation-and-
design instruction was upheld).

{11 119} Leonard’s claim that the trial cdunstructed the jry “on making an
inference based on an inference” is ngiported by the record. He also asserts
that the trial court’s instruction th& good motive is not a defense” negated the
court’s instruction on purpose. But thakicourt instructed the jury that while
proof of motive is not reqeed, “[t]he presence or absence of motive is one of the
circumstances bearing upon purpose.sidgle jury instruction may not be

judged in artificial isolabn but must be viewed ihe context of the overall
charge. State v. Pric€1979), 60 Ohio St.2d 136, 14 O0.0.3d 379, 398 N.E.2d
772, paragraph four of the syllabus. Leonfaitkd to object to the trial court’s
“good motive” instruction, and plaierror has not been showState v. Long
(1978), 53 Ohio St.2d 91, 7 O.0.3d 178, 372 N.E.2d 804, paragraph two of the
syllabus.
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{11 120} We also reject Leonard’s argunieghat the trial court’s “purpose”

instruction, which is a standard insttion, created a mandatory rebuttable

presumption.SeeState v. Phillipg1995), 74 Ohio St.3d 72, 100, 656 N.E.2d

643; State v. Wilson74 Ohio St.3d at 392, 659 N.E.2d 292.

{1 121} Finally, Leonard asserts that fjuey was instructeduring the guilt-

determination phase “as to how theguld reach the mitigation phase of the

case,” but he does not explain how he waguydgliced. To the extent that Leonard

contends that the trial court improperlyacted the issue of punishment into the

guilt-determination phase, wejeeted similar arguments Btate v. Phillips74

Ohio St.3d at 100-101, 656 N.E.2d 643, &take v. Dury 58 Ohio St.3d at 90,

568 N.E.2d 674 Cf. R.C. 2929.03(B) (“The instruction to the jury shall * * * not

mention the penalty that may be the consequence of a guilty or not guilty verdict

on any charge or specification”). Aadingly, Leonard’s 25th proposition of law

is overruled.

Leonard 104 Ohio St. 3d at 76-77.

Magistrate Judge Merz has recommendedtthatCourt deny the claim for relief. He
points out that a district courtmmaot grant habeas relief to correct alleged mistakes of state law,
such as whether attempted rapa Issser includedfi@nse of rape SeeEstelle v. McGuire502
U.S. 62, 67—68 (1991) (“[I]t is nabe province of a federal habeas court to reexamine state-court
determinations on state-law questions.”) Howeadalistrict court can determine whether an
improper instruction “so infected the entirmtithat the resultingonviction violates due
process.”ld. at 72 (quotindCupp v. Naughter14 U.S. 141, 147 (1973)). If an instruction is
ambiguous, a district court should examine “wWieztthere is a reasonalllkelihood that the
jury has applied the challenged instructioraiway’ that violates the Constitutionld. at 72
(quotingBoyde v. Cal.494 U.S. 370, 380 (1990)).

Petitioner Leonard argues only in broad andobasory terms how the instructions were

erroneous. Nonetheless, the Court will exantimerelevant subclaims for which Leonard makes

at least a minimal constitutional argument.
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Leonard objects to the jurystruction on reasonable doubttire third subclaim asserting
it violated his due process right¥he trial judge gave thelfowing instruction on reasonable
doubt:

Reasonable doubt is present when raftel have carefully considered and

compared all the evidence, you cannot\gay are firmly convinced of the truth

of the charge. Itis a doubt baswsdreason and common sense. Reasonable

doubt is not mere possible doubt, becausgyhing relating to human affairs or

depending on moral evidenceapen to some possible or imaginary doubt. Proof

beyond a reasonable doubt is proof of stichracter that an ordinary person

would be willing to rely and act upon it the most important of his or her own

affairs.

If after a full and impartial considerah of all the evidence, you are firmly

convinced of the truth of the chardke State has proved its case beyond a

reasonable doubt. If you are not firmlynwinced of the truth of the charge, you

must find the defedant not guilty.

(Doc. 61-15 at PagelD482.) Leonard cites tdictor v. Nebraska511 U.S. 1 (1994), to argue

that the trial court’s use dfie term “moral evidence” was improper. However, the Supreme
Court inVictor upheld a challenge against the uséhefterms “moral evidence” and “moral
certainty” in jury instructions when the phrases were examined in the context of the instructions
as awholeld. at 10-17, 21-22. Leonard cites to ngpf®eme Court precedent in which the
challenged language was found to be unconstitutidBabstantially sintar jury instruction

language was upheld @oleman v. Mitchell268 F.3d 417, 436—37 (6th Cir. 2001) daricbmas

v. Arn, 704 F.2d 865, 867-69 (6th Cir. 1983). The Cuaiilitnot grant halas relief upon this
subclaim.

In the fifth subclaim, Leonard argues ttta trial court’s instration on purpose relieved
the state of its burden pfoof on the element mhens rea He citedn re Winship 397 U.S. 358

(1970), in support. The Suprer@eurt did not directly discusaens rear purpose instructions

in theWinshipcase. The Court did hold Winshipthat the state bears the burden of proof
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beyond a reasonable doubt as to every eteno obtain a criminal convictiorid. at 364. The
trial court defined “purpose” as follows:

Purpose is a decision of the mind toadoact with a conscious objective of

producing a specific result. To do an patposely is to do it intentionally and

not accidentally. Purpose and intergan the same thing. The purpose with

which a person does an act is known onlfiitaself unless he expresses it to

others or indicates it by his condudhe purpose with which a person brings

about a result is determined from the manner in which it is done, the means used

and all the other facts and circumstances in evidence.
(Doc. 61-15 at PagelD 8469.) Leonard doesemptain how the trial court’s instructions on
purpose relieved the State of Ohio of the bardeproof. The SupreenCourt denounced the
use of conclusive presumptionsSandstrom v. Montand42 U.S. 510 (1979), but Leonard has
not identified an improper conclusive presuraptin these instructions. He also does not
explain the manner in which the Ohio Suprenoei€s decision was contnato federal law.
The Court will not grant habeas relief on this subclaim.

The Court will adopt the recommendatiorthe R&R and deny the Seventh Ground for
Relief. The Court will not issue a ceitidite of appealability on this claim.
GROUND EIGHT

Leonard was denied his rights talue process and a fair and reliable

determination of his sentence under th&ifth, Sixth, Eighth, and Fourteenth

Amendments to the United States Corisution when erroneous instructions
were given at the penalty phase of his capital trial.

(Doc. 6 at PagelD 86.)

A. Introduction of Culpability Eviden ce into the Sentencing Phase of the
Trial.

Leonard objects in this subclaim to the tgalrt’s decision to admit all of the evidence
from the culpability phase of the trial into thentncing phase of the trial and then to allow the
jury to determine what evidence was relevant. The trial court permitted the prosecutor to re-

admit during the sentencing phaskthe evidence introduced dgug the culpability phase over
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the objection of the Leonard’sdt attorneys. (Doc. 61-15 at PagelD 8578-79.) The trial court
later instructed the jury that they would determine which evidence was relevant when the trial
court stated that “[y]Jou will consider all the egitte raised at both stages of the trial which is
relevant to the aggravating circumstances, daclwis relevant to the mitigating factors.ld(at
PagelD 8813-14.) Leonard argues that theghoguld not have been permitted to consider
crime scene photos, slugs, sperdllstasings, autopsy photos, thetim’s necklace, or pictures

of the victim with Leonard’s son because #vidence was irrelevant to the aggravating
circumstance. (Doc. 61-9 at PagelD 61846222, 6249-88, 6292—-6305.)

Leonard failed to raise thissue on direct appeal. Insteadrhised the issue for the first
time as the fourth proposition of law in hip@lication for Reopening. (Doc. 61-3 at PagelD
2910-11.) He argued that his apptdlcounsel were constitutionalheffective inthe direct
appeal. Id. at PagelD 2904.) He cit&®bmano v. Oklahom&12 U.S. 1, 7 (1994kurman v.
Georgig 408 U.S. 238 (1972%tringer v. Black503 U.S. 222, 237 (1992), aBdchor v.

Florida, 504 U.S. 527, 532 (1992), in support of ¢osstitutional claim tat the trial court
should not have left the relevant evidence deitation to the jury.The Ohio Supreme Court
denied the Application for Rg@ening without analysid.eonard 106 Ohio St. 3d 1407.

Leonard does not dispute that his claim wasgdarally defaulted insofar as he failed to
assert the claim on direct appeal. He arguassthie ineffective assestice of his appellate
counsel serves as cause to excuse the procatifaallt. WWhen the Ohio Supreme Court denied
the Application for Reopening without commengttdecision served as a de facto merits
determination of whether his appellate coursal been constitutionally ineffectivee
Harrington, 562 U.S. at 99 (“When a federal claim Ih@en presented to a state court and the

state court has denied relief, it may be presuthatthe state court adjicated the claim on the
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merits in the absence of any iodtion or state-law procedural priples to the contrary.”) The
Ohio Supreme Court decision on the ApplicationReopening was not a merits decision on the
underlying evidence issue.

Leonard asserts the alleged ineffective assistanh his appellateotinsel here not as an
independent ground for relief, but only as causextuse his procedural default of the evidence
claim. Ineffective assistance appellate counsel can be an excusing cause to avoid a state
procedural default rule whenehneffective assistance of aflpée counsel claim was properly
presented to the state courts in the first instaBckvards 529 U.S. at 451-52. Leonard argues
that he does not need to médst AEDPA standard of deference to the Ohio Supreme Court
decision on the merits with respect to the ineffecassistance of appdkacounsel claim insofar
as it is used to establish cause to excusprbsedure default of the underlying evidence claim.
SeelJoseph v. Coylet69 F.3d 441, 459 (6th Cir. 2006). Lemhaannot establish cause whether
or not the Court applies a defatial standard of review.

The Court earlier explained th@tricklandapplies to ineffective assistance of appellate
counsel argumentRobbing 528 U.S. at 28%arks 545 F. App’x at 481. Leonard must show
that appellate counsel “ignorégbues [which] are clearly singer than those presented.”
Robbins 528 U.S. at 288 (citation omitted). Appella@unsel’s failure to raise an issue on
appeal could only be ineffective assistance iféhigra reasonable probability that inclusion of
the issue would have changibe result of the appeaMcFarland 356 F.3d at 710-11.

If Leonard’s appellate counsel had raisesligsue on direct appeal, the Ohio courts
likely would have held that theiat court erred in delegating to the jurors the determination of
which evidence was relevant at sentencingl.déterminations as to the relevance and

admissibility of any evidence are to be madeHsytrial court and not delegated to the jury.
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Ohio v. Getsy84 Ohio St. 3d 180, 201 (199&)hio v. Hale 119 Ohio St. 3d 118, 140 (2008).

At the penalty phase of a capital trial, courfselthe state is permitted to raise and address any
evidence that was (1) raised at trial and goegytpavating circumstances, (2) any other relevant
evidence, (3) evidence to rebut the existen@ngfstatutorily definedr asserted mitigating

factors from defendant, (4) the presentence reploen one is requested by defendant and (5) the
mental examination report when one is requested by defen@ard.v.Gumm?73 Ohio St. 3d

413, 421 (1995). An error instructitige jury to consider all relemédevidence—that is, to make
the relevance determination—istmeversible error unless it praverejudicial to the outcome.
Getsy 84 Ohio St. 3d at 20Hale, 119 Ohio St. 3d at 140.

Leonard makes only conclusory statements that the evidence admitted during the
sentencing phase was prejudicial. He doesnalyze each item or category of evidence to
explain why it was irrelevant to the senterg determination and why its admission was
prejudicial.

The trial court described the aggravatédumstance upon which the jury convicted
Leonard as follows during the iratisentencing phase instructions:

Patrick Leonard committed the offense of aggravated murder while committing or

attempting to commit or fleeing immedady after committing or attempting to

commit the offense of rape. And the offender was the principal offender in the
commission of the aggravated murder.

* % %
The aggravated murder itselfrist an aggravating circumstance.

(Doc. 61-15 at PagelD 8567—-68.) Some efénidence submitted was irrelevant to the

aggravating circumstance, incladithe pictures of Flick witheonard’s son. However, trial

counsel had one of the defense witnessegiledte photographs of Flick holding Leonard’s

son to support the mitigation case so it can geexd that those photographs could serve to elicit

sympathy for Leonard as a fatheld. @t PagelD 8709.) At least some of the crime scene and
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the autopsy photos were duplicative, but evideegarding the circumstances of the crime is
generally admissibleSee Zant v. Stepher62 U.S. 862, 879 (1983) (stating that the
Constitution does not forbid consideration of the circumstances of the crime as part of the
sentencing determinationgumm 73 Ohio St. 3d at 417 (citingantfor same proposition). The
photos of Flick at the crime scene were relevanhe circumstances of the attempted rape. In
sum, Leonard has not established the admissitimeaévidence was prejudicial to the outcome
of sentencing. The trial court’s error was aaeversible error because Leonard has not proven
that the irrelevant evidence was prejudiciaih® outcome. As such, the Court concludes that
the alleged ineffective assistance of Leonard’s kgtpecounsel in failing to raise the claim is
itself without merit and does not provide causexouse his procedurdéfault of the underlying
sentencing evidence claim.

Additionally, even ifthe Court were to consider nits of the underlying sentencing
evidence claim, the Court would ngriant habeas relief. No @hcourt has determined this
underlying claim on the merits so the deferersiahdard of review contained in § 2254(d)(1)
and (2) does not apply. Leonard agguhat the trial court’s instruction to the jury to determine
which evidence as relevant ahtencing “so infected the entiredirthat the resulting conviction
violates due process Estelle 502 U.S. at 72. The Court does not agree. As explained above,
Petitioner Leonard has not established thatlthéactodecision to admit all of the guilt phase
evidence at the sentencing phase prejudiced Ainother Southern District of Ohio court stated
in a case with similar underlying facts that “evietine trial court committed error as a matter of
state law when it failed to determine or evensider, prior to readmitting at the penalty phase
all of culpability phase evidencethether that evidence was relevant to any penalty phase issues,

seg e.g, Getsy 84 Ohio St.3d at 201, . . ., state lavelkse dictates thahe error could not
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possibly have prejudiced the outcome of p@ieer's sentencing hearing and was therefore
harmless.”Cowans v. Bagley24 F. Supp. 2d 709, 813 (S.D. Ohio 20@&jd, 639 F.3d 241
(6th Cir. 2011). The district court further foundGowansthat the petitioner had not
demonstrated “an error so egregious as to detityoper fundamental fairness in violation of his
right to due process undeetfrourteenth Amendmentld. at 814;see alspHand v. HoukNo.
2:07-cv-846, 2013 WL 2372180, at *54 (S.D. OMay 29, 2013) (reaching same outcome in
case with similar facts). The Cowvill deny subclaim A of Ground Eight.

B. Reasonable Doubt Jury Instruction

In this subclaim, Leonard argues that jurgtruction on reasonibdoubt given in the
sentencing phase of trial was unconstitutioridie trial judge gave the following instruction
during sentencing:

Reasonable doubt is present when raftel have carefully considered and

compared all the evidence, you canngtygau are firmly convinced that the

aggravating circumstances which théeselant was found guilty of committing is

sufficient to outweigh the factors in miéigon of imposing the death sentence.

Reasonable doubt is a doubt basedeason and common sense. Reasonable

doubt is not mere possible doubt, becaussyehing relating to human affairs or

depending on moral evidenceapen to some possible or imaginary doubt. Proof

beyond a reasonable doubt is proof of stichracter that an ordinary person

would be willing to rely and act upon it the most important of his or her own

affairs.
(Doc. 61-15 at PagelD 8810.) Leodaaised this issue on diremppeal and the Ohio Supreme
Court ruled against himLeonard 104 Ohio St. 3d at 79-80.

Leonard argues that the “willing to actiig“firmly convinced” language, taken together,
lessened the burden of proof required for the death penalty. He states that the Ohio Supreme

Court decision upholding the instruction is contriarglearly established federal law that jury

cannot convict or recommend a death sentenca burden less than reasonable doSee
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Winship 397 U.S. at 372 (Harlan, J., concurringlland v. U.S.348 U.S. 121, 140 (1954)
(criticizing the “willing to act” language as creagiinstruction, but not striking it down). This
Court disagrees. Neither of the eagan be fairly read to rageia finding that the proffered
jury instruction was unconstitutionallhe Court will deny this subclaim.

C. Jury’s Death Sentence Decision

In this subclaim, Leonard objects to the ggnphase instruction which implied that a
jury’s sentencing recommendatiaras not binding upon the trial caurA jury decision that a
death sentence is inappropriatdisding to the extent thatehrial judge cannot impose a death
sentence if the jury has recommendeel liDhio Rev. Code § 2929.03(D)(2) (1997).
Nonetheless, Leonard concedes that the Sixttu€ifound that the chignged jury instruction
was constitutional iBuell v. Mitchel] 274 F.3d 337 (6th Cir. 2001). TBelell decision is
binding upon this Court. The Court will deny this subclaim.

D. Conclusion

The Court will deny Ground Eight. The Couritlwot grant a certifica of appealability
on his ground for relief.
GROUND NINE

The trial court erred by allowing Leonard to be tried, convicted, and

sentenced to death on an indictmenwhich charged Leonard with a rape

specification based on the accusatiaiat he was “the principal offender”

and/or committed the aggravated muder “with prior calculation and

design,” in violation of the prohibition against duplicitous indictments, and

deprived Leonard of his rights to a unaimous verdict, as well as substantive

and procedural due process as guaranteed by the Sixth, Eighth, and
Fourteenth Amendments to theUnited States Constitution.

(Doc. 6 at PagelD 92.)

Leonard has withdrawn Ground NingDoc. 53 at PagelD 1362.)
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GROUND TEN

Leonard was denied his right to a fair tial by an impatrtial jury in his capital
case as guaranteed by the Sixth, Eigin, and Fourteenth Amendments to the
United States Constitution when the tral court limited trial counsel’s ability
to conduct voir dire.

(Doc. 6 at PagelD 95.)

Leonard raises three objections to the vaie grocedures: (1) ¢éhtrial court would not
allow defense counsel to paagdypothetical question (Doc. 61-13 at PagelD 7158); (2) defense
attorneys were limited to one question while State was permitted two questions in one
instance (Doc. 61-13 at PagelD 7365); and (3) defense counsel were not permitted to question
the potential jurors individuallgDoc. 61-13 at PagelD 7366—68, 7514-17).

Leonard raised this issue on direcpaal where it was denied by the Ohio
Supreme Court:

{1 62} Leonard also raises several atissues under propiisn of law 21.
Leonard argues that the trial couraged unreasonable limitations on defense
counsel during voir dire. The recaddes not support Leonard’s claims.

{1 63} “The manner in which voir dire i® be conducted lies within the sound
discretion of the trial judge.'State v. Lorraing€1993), 66 Ohio St.3d 414, 418,
613 N.E.2d 212. The trial court grantedbbard’s counsel extensive leeway to
guestion prospective jurors. Althougletbourt attempted to keep voir dire
moving, counsel were rarely limited in qi®ning potential jurors. The trial
court allowed counsel tadividually question all prospective jurors regarding
their views on capital punishment andther permitted counsel to address other
issues that arose daog individual questioning.

{11 64} Leonard complains that the trialwt would not allowhis counsel to use
hypothetical questions to determine a jisaeath-penalty position. The trial

court did admonish defense counsekg of a hypothetical question in one
instance. Leonard’s counsel askgur@spective juror who was adamantly

opposed to capital punishment whether he could impose the death sentence in a
case like Timothy McVeigh'’s.

{11 65} We determine that the trial courtddnot err in precluding this question. A
trial court has *‘great latitude in decidj what questions should be asked on voir
dire.” State v. Wilso1(1996), 74 Ohio St.3d 381, 386, 659 N.E.2d 292, quoting
Mu’Min v. Virginia (1991), 500 U.S. 415, 424, 111 S.Ct. 1899, 114 L.Ed.2d 493.
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Moreover, “[a]lthough R.C. 2945.27 affords the prosecution and defense the
opportunity to conduct a reasonable exannimeof prospective jurors, * * * the
trial court reserves the right and respbitisy to control the proceedings of a
criminal trial pursuant to R.C. 2945.03camust limit the trial to relevant and
material matters with a view towarcetexpeditious and effective ascertainment
of truth.” State v. Dur(1991), 58 Ohio St.3d 86, 89, 568 N.E.2d 674. A review
of the voir dire reveals that Leonard’s counsel were permitted to thoroughly
explore prospective jurorsiews. Leonard has nobhewn that the trial court
unreasonably or arbitrarily regtted counsel’s examination.

{11 66} The trial court also denied defensounsel’s request for sequestered voir

dire. But “[t]here is no requirementdhvoir dire in a cgital case must be

conducted in sequestration.State v. Yarbroug5 Ohio St.3d 227, 2002-Ohio-

2126, 767 N.E.2d 216, 1 96, quotiBtate v. Fear$1999), 86 Ohio St.3d 329,

338, 715 N.E.2d 136. The trial court didmpé counsel to individually question

prospective jurors. And although prospeeturors were not sequestered, the

trial court gave all jurorthe opportunity to be questicthén private if they were

uncomfortable discussing their views in a group setting. We find that there was

no error in not allowingequestered voir dire.
Leonard 104 Ohio St. 3d at 64—-65.

Leonard citesMorgan v. lllinois 504 U.S. 719, 729 (1992) aMU’Min v. Virginia, 500
U.S. 415, 426 (1991) for the proposition that feddant must be givean opportunity on voir
dire to identify biased or unqualifigdrors. The Supreme Court statedMorganthat “part of
the guarantee of a defendant’s righatoimpartial jury is an adequateir dire to identify
unqualified jurors.” 504 U.S. at 729.he Supreme Court statedNtu’Min that for voir dire
guestions or procedures to be constitutionadignpelled, the questionsdprocedures must be
more than “helpful.” 500 U.S. at 425. Rathekg thilure to ask questiors use the procedures
“must render the defendant’sairfundamentally unfair.”ld. at 426. Neither of the cases stands
for the proposition that the vailire procedures which Leonarglquested were constitutionally
mandated. In fact, Leonard does not citerp @early established federal law mandating that

trial counsel be permitted to ask hypothetical questions or be permitted to question jurors in a

sequestered setting.
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The Court will adopt Magistrate Judge Mereecommendation and deny this ground for
relief. Further, the Court will not isewa certificate of appeal on this issue.

GROUND ELEVEN

Leonard’s right to a fair trial by an impartial jury under the Sixth, Eighth,
and Fourteenth Amendments to the Uniéd States Constitution was violated
when the trial court failed to excusefor cause jurors whose statements
during voir dire indicated that they could not be fair and impatrtial.

(Doc. 6 at PagelD 96.)
Petitioner Leonard has withdrawn tiidsound Eleven. (Doc. 17 at PagelD 435.)
GROUND TWELVE

Leonard’s rights under the Fifth, Sixth, Eighth, and Fourteenth

Amendments to the United States Conisution were violated when jurors

were improperly excused by the prosecutin because of some scruples against
the death penalty.

(Doc. 6 at PagelD 100.)

Leonard asserts in this ground for retigdt the trial court improperly excluded
prospective jurors from the venire bdsm their views about the death penalty.
Leonard’s claim initially concerned the ewsion of four prospective jurors—Gooding,
Dignan, Ison, and Crocket—nbut hestricted his Objectiort® only Gooding and Ison.
(CompareDoc. 6 at PagelD 100—@@th Doc. 53 at PagelD 1367-68.)

He raised this issue insdirect appeal to the Ohio Supreme Court. The Ohio
Supreme Court denied the claim:

{11 70} In proposition of law 22, Leonard camtds that the trial court improperly

excused for cause prasgive jurors Gooding, Digma Ison, and Crockett.

Leonard’s assertions lack merit.

{11 71} Prospective juror Goodg initially stated that shcould follow the court’s

instructions and the law and considaposing the death penalty. But Gooding

later stated, “I'm not against [the deaienalty] but personally | don’t think |

could make that decision. * * * | persdlyacould not decide someone’s fate, if
they are going to live or die.” When qtiesed further, Gooding agreed that her
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views would substantially ipair the performance dfer duties as a juror.
Leonard’s counsel and the trial coutteanpted to rehabilitate her. Gooding,
however, reiterated that she could oonsider imposing a death sentence.

* % %

{11 73} Prospective juror Isoalso initially ceclared that she could consider
imposing a death sentence. After furteestioning, she stated that she is not
against the death penalty, lsie “didn’t feel comfortalel being the one to do it.”

Ison later reiterated, “I just don’t wantlb@ the one to do it. Now, if | could, say,
sentence him to life in jail, maybe yes. But to say give him the chair, | don’t want
to do that.” Ison equivocated wherettrial court questioned her, but she

ultimately decided that she did notliege she could sign a death verdict.

* % %

{11 75} We find that the trial court didot abuse its discretion by excusing these

four prospective jurors. The record eafts that their views on the death penalty

would have prevented or substantially innpd their ability to serve as fair and

impartial jurors. Sege.g, State v. Dunlag1995), 73 Ohio St.3d 308, 315, 652

N.E.2d 988State v. Rogerd7 Ohio St.3d 174, 17 OBR 414, 478 N.E.2d 984,

paragraph three of the syllabus. Theref Leonard’s 22nd proposition of law is

overruled.
Leonard 104 Ohio St. 3d at 66—67.

Leonard contends that the trial court’s esdbn of the jurors wlated the controlling
standards for when potential jurors could be @detl from the venire because of their views on
the death penalty set forth byet&upreme Court in the caseV@hinwright v. Witt469 U.S. 412
(1985). The “proper standard for determinimgen a prospective jurenay be excluded for
cause because of his or her views on capitalghament . . . is whether the juror’s views would
prevent or substantially impair the performan€dis duties as a juror in accordance with his
instructions and his oathWainwright 469 U.S. at 424 (internal quotation and citation omitted).

A trial judge’s factual finding oprospective juror bias is engétl to deference under § 2254(d).

Id. at 428-29.
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The Court has read the relevant voir djtestioning of prospective jurors Gooding and
Ison. (Doc. 61-13 at PagelD 7115-22, 7199-7205). Cthet agrees that the prospective
jurors clearly indicated that they would be hlgato apply the law anidhpose the death penalty
if warranted. (Doc. 61-13 at PagelD 7122, 7220)5.) The Ohio Supreme Court’s factual
determination was not unreasonable nos W& decision an obgtively unreasonable
interpretation ofVainwright The Court will adopt the Magistrate Judge’s recommendation and
deny this ground for relief. Furthehe Court will not issue a cdrtiate of appeal on this issue.

GROUND THIRTEEN

Leonard’s right to confront witnesses and to a fair trial guaranteed by the
Sixth and Fourteenth Amendments tahe United States Constitution were
violated by the admission of pbce reports by the trial court.

(Doc. 6 at PagelD 104.)

Petitioner Leonard raised this issue asthirtieth propositiomf law to the Ohio
Supreme Court on direct appeal where it was denied:

{11 109} Leonard argues in propositionlafv 30 that his Confrontation Clause
rights were violated by the admissionteb police investigative reports. After
police had taken Leonard into custotdgpnard confessed to Flick’'s murder

during an interview with Hamilton Counfheriff's Detectives Schweinefus and
Diersing. The following day, Schweinefus prepared a written investigation report
summarizing Leonard’s tape-recorded @ssion. Approximately five months
later, Schweinefus prepared a supplemental report that purported to summarize
other, unrecorded statements that Leorad made during the interview. Over
defense’s objection, the trial court aitbed both police reports into evidence.
Schweinefus’s original report was admitted in redacted form, so that only the
detective’s summary of Leonard’s statemsszould be seen, and his supplemental
report was admitted in its entirety. Tl court also permitted Schweinefus,

over objection, to rely extensively tis reports while testifying on direct
examination.

{1 110} Leonard’s claim that the triabart admitted thespolice repats in
violation of his right ofconfrontation is withoumerit. Both the Sixth
Amendment Confrontation Clause, aébeéction 10, Article | of the Ohio
Constitution guarantee a criminal defendduetright to cross-examine witnesses
who testify against himSeg e.g, State v. Self1990), 56 Ohio St.3d 73, 78, 564
N.E.2d 446, citinddenderson v. Maxwe{lL964), 176 Ohio St. 187, 188, 27
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0.0.2d 59, 198 N.E.2d 456. Schweinefugstimony on direct examination
essentially mirrored the contents of mgestigative reportsLeonard’s counsel
extensively and effectively cross-exaethSchweinefus regarding the reports.
The admission of hearsay does not vieldite Confrontation Clause if the
declarant (here, Schweinsluestifies at trial. SeeCalifornia v. Green(1970),
399 U.S. 149, 157-158, 90 S.Ct. 1930, 26 L.Ed.2d 8&8¢ v. Keenafl1998),

81 Ohio St.3d 133, 142, 689 N.E.2d 929. Thus, the trial court did not violate
Leonard’s constitutional right of confrontation.

{1 111} Nevertheless, we find that the traurt erred in admitting the reports.
The police reports are inadmissible hegrsiad should not have been submitted to
the jury. In criminal cases, Evid.B03(8)(b) excludes from the public-records-
and-reports exception tearsay police reports that “recite an officer’'s
observations of criminal acities or observations made art of an investigation
of criminal activities.” State v. War@1984), 15 Ohio St.3d 355, 358, 15 OBR
477,474 N.E.2d 300. These investigative respaecite Detective Schweinefus’s
observations made during hmsvestigation into Leonard’s criminal activity. The
trial court also erred in allowing Schwefas to rely on his reports during direct
examination because the prosecutor failefir$d establish that the reports were
necessary to refresh thetective’s recollectionHowever, for the following
reasons, these errors were harmless. Crim.R. 52(A).

{11 112} First, the Rules of Evidence permitt8dhweinefus to testify at trial as to
matters contained in his investigatieports. In these reports, Schweinefus
purported to have summarized statemdndsh recorded and unrecorded, that
Leonard had made during his confessi A defendant’s own out-of-court
statements, offered against him at tréaak not hearsay. Evid.R. 801(D)(2)(a).
Thus, while the investigative reports were inadmissible hearsay, the trial court
properly admitted Schweinefus’s in-cotestimony regarding statements that
Leonard had made.

{1 113} In State v. Jacksof1991), 57 Ohio St.3d 29, 565 N.E.2d 549, we found
harmless error under almost identical circumstancedadksonthe trial court
allowed into evidence a police officer’'sitten summary of statements that the
defendant had made during a police interviéiae trial court also let the officer
read his written summary to the jusyen though the prosecutor did not first
establish, as required by Evid.R. 803(5atttine officer’s recollection prevented
him from testifying fully and accuratelywe held that any error was harmless
because the defendant’s statementderduring his police interview were
admissible under Evid.R. 801(D)(2)(aydbigh the police officer’s testimony and
no prejudice arose from the officeracitation of his written summarylackson
57 Ohio St.3d at 37, 565 N.E.2d 549.

{1 114} Second, the jury’s vdict undercuts Leonardassertion that he was

prejudiced by the admission of the reports. The state’s primary purpose in
offering these investigative reports wagrovide conclusive evidence (i.e.,
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evidence of sexual penetration) that Lednaad raped Flick before killing her.

See R.C. 2907.02 and 2907.01(A). But the poguitted Leonard of rape. Thus,

the record does not support Leonarctstention that the jury placed undue

weight on the reports. Based on the foregoing, we overrule proposition of law 30.
Leonard 104 Ohio St. 3d at 74—76. The Court notesitregrees with Magitrate Judge Merz’s
observation that the Ohio Supreme Court foanly a state law evidence error, but not a
constitutional error, with the trial court’s decision to admit the investigative regdrts.

Petitioner Leonard argues that the admissicthe investigativeeports violated his
rights under the Confrontation Ckiof the Sixth Amendment. However, he fails to distinguish
controlling Supreme Couduthority stated itCalifornia v. Green399 U.S. 149 (1970). The
Supreme Court stated @reenthat the core value protectedttne Confrontation Clause was the
“literal right to ‘confront’ the winess at the time of the trialld. at 157. “[T]he Confrontation
Clause is not violated by admitting a declaraatis-of-court statements, as long as the declarant
is testifying as a witnesnd subject to full and effective cross-examinatidil.” That is exactly
what happened in Leonard’s trial. Schweis&unvestigative reports were admitted, but his
trial counsel had the opportunity confront Schweinefusith a full and effective cross-
examination at trial about the reports. (D6t-14 at PagelD 8182-8207.) The Court will deny

Ground Thirteen. Further, the Cowill not issue a certitate of appealabilitpn this issue.

GROUND FOURTEEN
Leonard’s rights to due process ad a fair trial under the Fifth and
Fourteenth Amendments were violatedvhen partial testimony of witnesses
was read to the jury during deliberations.

(Doc. 6 at PagelD 105.)

Leonard objects to the trial gd’s decision to allow spétc portions of the trial

testimony of Kelly Fenech and Alvie Woods toread back to the jury during their culpability
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deliberations. (Doc. 61-15 at PagelD 8532-42.) Leonard raised thiorssirect appeal. The
Supreme Court of Ohio denied the claim:

{11 122} In his 31st proposition of law, Leonard claims that the trial court erred
when it allowed portions of testimony to be read to the jury. After beginning
deliberations, the jury requested tha testimony of Kelly Fenech and Alvie
Woods be read. The trial court, over desfe counsel’s objection, said to the jury,
“I'm going to ask you all to go back into the jury room and to discuss whether
you could be more specific in your requastto what portions of the testimony
you are looking for. We do have the testimony available. And if you want to
hear the whole thing, | coufgrovide that.” The juryesponded by requesting that
the testimony of Fenech “describing lagiving by the flower shop on July 28,
2000,” and the testimony “of Alvie Wood®ncerning all conversations and
interactions” with Leonard on July 28, 20@@, read. Thereattethe trial court

had those portions of testimony read to the jury.

{11 123} It is well settled tht a trial court, upon a regstfrom the jury, “may

cause to be read all or parttbe testimony of any witnessS3tate v. Berry

(1971), 25 Ohio St.2d 255, 54 0.0.2d 374, BR6EE.2d 775, paragraph four of the

syllabus. Moreover, the trial courtdaroad discretion in this regatd. See

alsq State v. Cartef1995), 72 Ohio St.3d 545, 560, 651 N.E.2d %&@ate v.

Davis(1991), 62 Ohio St.3d 326, 340, 581 N.E.2d 1362. Leonard has failed to

show that the trial court abused its deton and offers a paly speculative claim

of prejudice. Moreover, no abuse ofclietion is apparent from the record.

Therefore, we overrule Leonasd31st proposition of law.
Leonard 104 Ohio St. 3d at 77-78.

Leonard has not identified any clearly es&died federal law to which the Ohio Supreme
Court analysis was contrary. Instead, he cites Sixth Circuit decesxpheining the potential
risks of reading back wigss testimony to jurorsSee U.S. v. Walket F.3d 423, 430 (6th Cir.
1993) (stating that reading testimony to juromsates risk of jurors giving the testimony undue
emphasis or taking it out of contex®palla v. Foltz788 F.2d 400, 405 (6th Cir. 1986) (stating
that trial judges have discretion in whether tangijury requests, but that trial court errors can
rise to the level of deprivinthe defendant of fundamental fairness). The cases do not stand for

the proposition that reading back testimony to jur®s constitutional erran all circumstances.

Moreover, only the Supreme Couayd not circuit courts of appl, can set forth the standards

55



constituting clearly eshdished federal lawSeel.ockyer 538 U.S. at 71-72Parker, 132 S. Ct.
at 2155.

The Court will deny Ground Fourteen. e@ourt will not issa a certificate of
appealability on this issue.
GROUND FIFTEEN

Leonard’s rights to due process ad a fair trial under the Sixth and

Fourteenth Amendments were violatedvhen the trial court changed the
verdict forms after the jury had rendered a verdict.

(Doc. 6 at PagelD 107.)
Leonard has withdrawn this ground fetief. (Doc. 53 at PagelD 1375.)
GROUND SIXTEEN
Leonard’s rights to due process ana fair trial under the Fifth, Sixth,
Eighth, and Fourteenth Amendments were violated when the prosecutor
engaged in misconduct during higapital trial and sentencing.

(Doc. 6 at PagelD 109.)

A. Leonard’s right to a fair trial was violated when the prosecutor engaged in
misconduct by issuing extrajudicialsubpoenas. (Doc. 6 at PagelD 109.)

Petitioner objects in this sulagm to the state prosecutosisng extrajudicial subpoenas
to Penny McBride, the mother of Leonardtsldren, and Nick Chdim, the Kentucky deputy
sheriff, for the purpose of securing witné@s®rviews. (Doc. 61-4 at PagelD 3555-58, 3665.)
Petitioner also objects tbe issuance of a subpoena ducearteto University Hospital for the
medical records of Ryan Gries, the friend ofDaFlick shot through the door at Flick’s house.
(Id. at PagelD 3666.)

An Ohio appeals court held in 1997 tiadtio Rule of Criminal Procedure 17, like
Federal Rule of Criminal Procedure 17, did netgirosecutors authority to issue subpoenas to
“to compel a prospective witness’s attendanc® @rovide a means forstovery at a pretrial

interview with law enforcement officials.Ohio v. CampbellNo. C-950746, 1997 Ohio App.
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Lexis 11 at *39-41 (Jan. 8, 1997). Leonard raiseditisue as second ground for relief in his
Post-Conviction Petition. The Ohio appeals chettl that the state presutor had misused the
subpoena power set forth in Ohio Rule of Gniah Procedure 17, but denied issuing Leonard
relief on the claim because Leonard had notadisteed that he was prejudiced by the state
prosecutor’s errorLeonard 157 Ohio App. 3d at 660—61.

The Magistrate Judge recommended denyirggghibclaim because Leonard had not
established how he was condibnally prejudiced by the presutor’s subpoenas. This Court
agrees with his analysis. Leonard has notaisteed how the decision of the Ohio court of
appeals was contrary to or an unreasonablkcapipn of clearly established federal law as
explained by the Supreme Court.

B. Leonard’s rights to a fair trial and reliable sentencing determination were

violated when the prosector committed acts of msconduct during the trial
and penalty phase of his trial. (Doc. 6 at PagelD 112.)

Leonard asserted that the prosecutor committed misconduct with statements he made
during opening statements, closing arguments, during the quagtiminDetective Schwienefus,
and during the sentencing phase of the trial.rditeed these issues omadit appeal. The Ohio
Supreme Court examined each instance of purported misconduct, then denied the claim as
follows:

{1 155} In propositions of law thre@0, and 27, Leonard argues that he was
denied a fair trial because of prosecigiomisconduct. To determine whether a
prosecutor’s remarks at trial constituted misconduct, we must determine (1)
whether the remarks were improper and (2) if so, whether the remarks
prejudicially affected the acead’s substantial rightsState v. Smit(i1984), 14
Ohio St.3d 13, 14, 14 OBR 317, 470 N.E.2d 888¢ touchstone of the analysis
“Iis the fairness of the trial, not the culpability of the prosecut&niith v. Phillips
(1982), 455 U.S. 209, 219, 102 S.Ct. 940, 71 L.Ed.2d 78.

{11 156} In his third proposition of law, Leonard complains about comments that
the prosecutor made during openingestatnts and closing arguments of both
phases of the trial. Leorthfirst complains that the prosecutor mentioned certain
facts in his guilt-determination-phase opening statement that were not
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subsequently supported by evidence. tH& counsel objected a number of times
to these allegedly improper comments. We find that this claim lacks merit.

{11 157} During opening statement, counsehexorded latitude and allowed fair
comment on the facts to Ipeesented at trialSeeMaggio v. Clevelan@1949),

151 Ohio St. 136, 38 O.0. 578, 84 N.E.2d 912, paragraph two of the syllabus.
Seealsg e.g, State v. LaMar95 Ohio St.3d 181, 2002-Ohio-2128, 767 N.E.2d
166, at 1 126 Each of the prosecutor’'s comnteat issue here was supported by
evidence subsequently offerattrial. Thus, Leonard has failed to establish that
any error occurredSeege.g, State v. Davis62 Ohio St.3d at 337, 581 N.E.2d
1362. Moreover, the trial courtstructed the jury that must decide the case on
the evidence and that opening statements and closing arguments are not evidence.
We presume that the jury folleed the court’s instructionsState v. Loz§1994),

71 Ohio St.3d 61, 79, 641 N.E.2d 1082.

{11 158} Leonard next complains about cormts that the prosecutor made during
the guilt-determination-phase closinggament. Leonard contends that the
prosecutor expressed a pmral opinion as to whether Flick had consented to
having sex with Leonard before hawath, whether Leonard and Flick had
struggled, and whether Leonard had plahteekill Flick. Leonard’s failure to
object to these comments wad/all but plain errorState v. Slagles5 Ohio

St.3d at 604, 605 N.E.2d 916.

{1 159} We determine that no error, plan otherwise, occurred. A prosecutor
may state an opinion if based on evidence presented atStak v. Watson
(1991), 61 Ohio St.3d 1, 9-10, 572 N.E.2d Stgte v. Tyler50 Ohio St.3d at 41,
553 N.E.2d 576State v. Bey1999), 85 Ohio St.3d 487, 496, 709 N.E.2d 484.
The state presented evidence supporiach of the contested statements.

{1 160} Leonard also claims that ondveeparate occasions, the prosecutor
misinformed the jury that it could automatically find Leonard guilty of
Specification Two to Counts One and Twiaftthe aggravated murder occurred
during a rape or attempted rape). Agdieonard’s failure to object waived all
but plain error.Slagle 65 Ohio St.3d at 604, 605 N.E.2d 916.

{11 161} Only once did the prosecutor referthe jury’s findings in regard to these
specifications as “automatic.” Admittedly, the prosecutor’s choice of words was
unfortunate. But isolated comments byrasecutor are not tee taken out of
context and given their most damaging meaniggeDonnelly v. DeChristoforo
(1974), 416 U.S. 637, 647, 94 S.Ct. 1868, 40 L.Ed.2d 8tzite v. Hill(1996), 75
Ohio St.3d 195, 204, 661 N.E.2d 1068.

{1 162} Here, the prosecutor was merahguing that a guiltyerdict on Count
One would logically result in the samerdiet as to Specification Two to Counts
One and Two. Statements made by coumselosing arguments do not govern
the law that should be applie&tate v. Loza71 Ohio St.3d at 79, 641 N.E.2d
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1082. The trial court properly charged theyjan all factual issues as to each
count and specification charged in the indictment. Thus, plain error is absent.

{1 163} Leonard further claims that he svprejudiced by the prosecutor’s remark
that Leonard “deserves no break.” Hsoatlaims that the prosecutor improperly
referred to the penalty phase durlng guilt-determinion-phase closing
arguments. Trial counsel did not objézthe prosecutor’s “no break” comment,
and no outcome-determinative plain errocuwrred as a result of the remafkee
e.g, State v. Bie§1996), 74 Ohio St.3d 320, 326, 658 N.E.2d 754, ci8taje v.
Long 53 Ohio St.2d 91, 7 O.0.3d 178, 37ZENd 804, paragraph two of the
syllabus.

{1 164} We find, however, that the prosécuerred by referring to Leonard’s
penalty during the guiltletermination phaseSeeState v. Brown38 Ohio St.3d
at 316, 528 N.E.2d 523. The prosecutorscsfic comments were as follows:

{1 165} “The defense has asked you tadfithe defendant guilty of Count One
and Two, of murder and gun [specification], bot of either of the specifications
that would take us to treecond part of the trial wheelyou would decide what the
appropriate penalty is as walked about in voir dire.

{1 166} “By finding the defendant guilty ahurder and a gun specification and
felonious assault, we would not getthat second part where more evidence
would be presented, and then you woullibgeate again to decide what the
appropriate penalty is.

{1 167} “Remember, only by finding Patrick Leonard guilty of either Count One
or Count Two, and either Specification ©or Specification Two to either of
those counts, will we even get to thenalty phase where his future will be
decided.”

{11 168} The prosecutor's comments couldib&rpreted as urging the jury to

convict Leonard solely to impose the death senteSeeBrowr State v. Hicks
(1989), 43 Ohio St.3d 72, 75, 538 N.E.2d 1030. But Leonard failed to object, and
for the following reasons, we find thaktprosecutor's commentid not rise to

the level of plain error.

{11 169} First, the trial codrinstructed the jurors tdecide the case on the
evidence alone and explained that argat®@f counsel were not evidence.
Second, the weight of the evidence agaleonard, including his confession, was
substantial and “reducedelikelihood that the jury’slecision was influenced by
argument.” SeeDarden v. Wainwrigh¢1986), 477 U.S. 168, 182, 106 S.Ct.
2464, 91 L.Ed.2d 144. Third, as was the cadgarden the prosecutor’s
comments did not manipulate or misstiie evidence, nor did they implicate
other specific rights of the accusdd. Finally, the prosecutor's comments
should not be taken out of contexidegiven their most damaging meaning.
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Donnelly v. DeChristoforo416 U.S. at 647, 94 S.Ct. 1868, 40 L.Ed.2d 43. After
setting forth the state’s case, the prosecutged the jury to carefully consider

the evidence before reaching a determination regarding guilt. When viewed in
this light, the remarks of the prosecutad dot deprive Leonard of a fair trial and
did not result in outcomeetierminative plain error.

{1 170} Leonard next contends that tlezord is replete with the prosecutor’'s
personal attacks against hirheonard cites three specific instances: one in which
the prosecutor said that deard had lied to Flick, anaér in which he said that
Leonard is a liar, and a third in which Leod@&laims that the prosecutor said that
Leonard is a bad father and is manipukaand controlling. Leonard failed to
object to these and other similar commdaytghe prosecutor. We conclude that
plain error is absent.

{1 171} The prosecutor never referred toobard as a “bad father” but did refer
to him on several occasions as a liar and as manipulative and controlling. A
prosecutor’s characterization @éfendant as a liar or lmgher derogatory terms is
generally improperSege.g, State v. Clemon®82 Ohio St.3d at 452, 696 N.E.2d
1009;State v. Brown38 Ohio St.3d at 317, 528 N.E.2d 523. But we have
permitted such comments when they fall short of being “purely abusive” or were
based on evidence presented at tri&ee.g, id.; Clemonsat 452, 696 N.E.2d
1009;State v. Nields93 Ohio St.3d at 37-38, 752 N.E.2d 8S8ate v. Hil] 75

Ohio St.3d at 204, 661 N.E.2d 106Rate v. Wilson74 Ohio St.3d at 399, 659
N.E.2d 292. In this case, the prosecutcharacterizations of Leonard amounted
to fair comment based on the evidenctiat. None of the comments were so
egregious that they materiallyejudiced Leonard or depad him of a fair trial.

Cf. State v. Keena(1993), 66 Ohio St.3d 402, 613 N.E.2d 203.

{11 174} Leonard further contends that the prosecutor committed misconduct by
referring to the jury’s penalty-phaserdict as a recommendation. But the
prosecutor’s comments “neither reduceel jilry’s sense of responsibility nor
increased the possibility of a recorandation of death in reliance upon the
appellate process.State v. Bedfor(1988), 39 Ohio St.3d 122, 124, 529 N.E.2d
913;accordState v. Woodard8 Ohio St.3d at 77, 623 N.E.2d 75.

{11 175} We also reject Leonard’sgument regarding the prosecutor’s
commenting on Leonard’s unsworn stateme3geState v. Smitl87 Ohio St.3d

at 444, 721 N.E.2d 93, ai@tate v. Davis76 Ohio St.3d at 119-120, 666 N.E.2d
1099.

{1 176} Leonard makes several additional claims of prosecutorial misconduct. In
each instance, Leonard failed to object and waived all but plain State. v.
Slagle,65 Ohio St.3d. at 604, 605 N.E.2d 916. The prosecutor's comments
regarding the victim’'s mental anguish dmd asking the jury tbe fair to the

victim were improper but ngirejudicial. See, e.gState v. Combgl991), 62

Ohio St.3d 278, 282-283, 581 N.E.2d 103tgte v. Brooks/5 Ohio St.3d at
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158, 661 N.E.2d 1030. None of the remaining statements that Leonard complains
about constituted miscondutg} alone plain errorSeeState v. Wilsoni74 Ohio

St.3d at 399, 659 N.E.2d 292 (prosecutors can urge the merits of their cause).
Based on the foregoing, we overrule Lemfsthird proposition of law.

{11 177} In proposition of law 20, Leonard ctas that he was denied a fair trial by
“discriminatory charging and prosecutiortians.” But Leonard fails to explain
how the prosecutor acted improperly by ¢jiag him with capital murder or how
he was denied a fair trial as a result & gnosecutor’s actions. In any event, “the
existence of discretion in the chargistgge of a capital prosecution does not
violate the Constitution.”State v. Nield€93 Ohio St.3d at 38, 752 N.E.2d 859;
see, e.g.State v. Colema(1989), 45 Ohio St.3d 298, 308, 544 N.E.2d 622;
Gregg v. Georgig1976), 428 U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d 859.
Leonard’s 20th proposition of law is overruled.

{11 178} Leonard argues in proposition 27 thatwas denied a fair trial as a result

of prosecutorial misconduct that occurtacbughout his trial. Except in two

instances, Leonard merely restatesdlaéns of prosecutorial misconduct set

forth in his third proposition of lawAs to the new claims raised in this

proposition, the transcript pagated do not reflect any misconduct.

Furthermore, to the extent that Leonardasitending that the cumulative effect of

misconduct impaired the overall fairnesshd trial, this argument is without

merit as well. See e.g, State v. Landrupb3 Ohio St.3d at 113, 559 N.E.2d 710;

State v. Smitt87 Ohio St.3d at 444-445, 721 N.E.2d 93. Sfate v. Keengit6

Ohio St.3d 402, 613 N.E.2d 208tate v. Fear§1999), 86 Ohio St.3d 329, 715

N.E.2d 136. Proposition of law 27 is overruled.

Leonard 104 Ohio St. 3d at 84—88.

Magistrate Judge Merz recommended thatclaim be denied on the merits. The
Warden raised no objections to this merits determination. This Court will apply the deferential
standard of § 2254(d)(1) on the merits revieMe issue is whether the Ohio Supreme Court
decision is contrary to or an wasonable application of clearlyta&slished federal law. Leonard
argues that the Magistrate Judgesdrby applying the standard Donnelly v. DeChristoforo
416 U.S. 637 (1974), instead ©&ldwell v. Mississippid72 U.S. 320 (1985).

In Donnelly, a non-capital case, the Supreme Cexamined a claim of prosecutorial
misconduct by asking whether the misconduct “nthédpetitioner’s] trial so fundamentally

unfair as to deny him due proces€16 U.S. at 645. The specific issueCaldwellwas whether
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a capital sentence was invalid whee prosecutor led a jury toleve that the responsibility for
deciding to impose the death penattgted not with t jury, but with theappeals court which
would review the case. 472 U.S. at 323. Bhpreme Court vacated the death sentence after
finding that the state prosecutmad “sought to minimize the jury’s sense of responsibility for
determining the appromteness of death.ld. at 341. In its analysis,@hCourt stated that death
penalty sentences require a “gazadegree of scrutiny of the cégisentencing determination.”
Id. at 329. Of significance, the Supreme CouCaildwelldistinguished that case from
Donnellyin two respects: (Ithe trial judge inCaldwellopenly agreed with the prosecutor’s
misstatement and (2) the misstatementSatdwellwere “pointedly directedt . . . the procedure
by which the State imposes the death sentencand fundamentally incompatible with the
Eighth Amendment.”ld. at 339—40. Leonard argues tha tougher standard fro@aldwell
should govern in all death penalty caseseast for closing gument misconduct.

Leonard argues that aft€aldwell courts must examine prosecutorial misconduct cases
with greater scrutiny than was applieddonnelly. However, contraryo Leonard’s argument,
courts have applieBonnellyas the primary standard forayzing prosecutorial misconduct in
death penalty cases evafter the issuance @faldwell The Sixth Circuit recently explained the
standard of review for claims pfosecutorial misconduct as follows:

Prosecutorial misconduct can merit habedief only if the prosecutor’'s remarks

render the trial so unfair asle a denial of due procesSee Donnelly v.

DeChristoforq 416 U.S. 637, 643-45, 94 S.Ct. 1868, 40 L.Ed.2d 431 (1974).

“[T]he touchstone of due process analysis is the fairness dhe trial, not the

culpability of the prosecutor.”Serra v. Mich. Dep’t of Cory4 F.3d 1348, 1355

(6th Cir. 1993) (quotin@mith v. Phillips455 U.S. 209, 219, 102 S.Ct. 940, 71

L.Ed.2d 78 (1982)). In order to obtain relief on a claim of prosecutorial

misconduct, a petitioner “must demoiasér that the prosecution’s conduct was

both improper and so flagraas to warrant reversal.Bates v. Be)l402 F.3d 635,
641 (6th Cir. 2005).
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Moore v. Mitchell 708 F.3d 760, 799 (6th Cir. 2018grt. denied sub nogrMoore v. Robinsgn
134 S. Ct. 693, 187 L. Ed. 2d 559 (2013). Tadwellstandard, on the other hand, has been
used in the context of clainfisr which the trial court failed to give a curative instructi@ee
Gordon v. Kelly No. 98-1905, 2000 WL 1451444, at *7 (&ir. Feb. 1, 2000) (also citing
favorably toDonnelly).

Further, the Supreme Courtemtly instructed that the gper standard for evaluating a
claim for prosecutorial misconduduring closing arguments ike standard stated Darden v.
Wainwright 477 U.S. 168 (1986)Parker, 132 S. Ct. at 2153-56The Supreme Court in
Dardenhad adopted thBonnellystandard—whether the proseatgaomments so infected the
trial with unfairness to make¢tresulting conviction a denial diie process. 477 U.S. at 181
(citing Donnelly). This Court concludes that the Magidé Judge appliedehproper standard of
review.

The Court also agrees with the Magistraege that Leonard has not established the
Ohio Supreme Court’s analysi$the instances of prosecutrimisconduct, whether examined
individually or cumulatively, was contrary to an unreasonabl@plication of clearly
established federal law as stated in Supr€mert decisions. (Doel7 at PagelD 1237-41.)
The Court will not repeat that analysis here. Leonard makes only conclusory arguments in

rebuttal. For these reasons tBourt will deny Subclaim B.

® TheParkerdecision also is noteworthy for the fact that it overturned the Sixth Circuit farcheslied on Sixth
Circuit precedent setting a detailed standard for evaluatowgputorial misconduct claims. 132 S. Ct. at 2155-56.
“The highly generalized standard for evaluating claims of prosecutorial misconduct set Batidémbears scant
resemblance to the elaborate, multistep test employéuebgixth Circuit” in evalating the Parker’s claim.id. at
2155.
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C. Conclusion

The Court will deny Ground Sixteen. Howeutre Court also agrees with Magistrate
Judge Merz that a certifate of appealability should be issued on Subclaim B because reasonable
jurist could have differing opiniores to the prejudicial impaof the prosecutor's comments.

GROUND SEVENTEEN

Leonard’s right to a fair trial under the Fifth, Eighth, and Fourteenth
Amendment was violated when the prosecutor withheld material,
exculpatory evidence.

(Doc. 6 at PagelD 117.)

Leonard raised this claim the ninth ground for relief ihis Post-Conviction Petition in
state court. An Ohio appeals court denied ¢hagm and the Ohio Supreme Court declined to
hear an appeal. The Ohio appeals court daghedlaim because Leonard had not identified any
exculpatory evidence which the peasitor failed to produce:

{1 35} Leonard contended in his ninth clafor relief that the state had failed to
disclose, in response to his discoveryuests, exculpatory evidence. In making
this claim, Leonard neither specifilte undisclosed exculpatory evidence nor
supported his claim with evidence dehthe record. He instead cited
nondisclosure claims made in other captades before the United States District
Court for the Southern District of Ohio show that tb nondisclosure of
exculpatory evidence by the Office okthHamilton County Prosecuting Attorney
had been “identified [as] an ongoing systemic problem.” This “problem,”
Leonard argued, “warrant[ed] the grantofgdiscovery to demonstrate that the
chronic problem continued in [his] case.”

{11 36} As we noted supra, a postconwvictipetitioner is not entitled to discovery
to develop a claim if the claim and gapporting evidentiary material do not
demonstrate substantive grounds for releéeState v. Issgsupra And a
postconviction claim is subject to dismibgathout a hearing if the petitioner has
failed to support the claim with evidentiary material setting forth sufficient
operative facts to demonstratgbstantive grounds for relieGeeR.C.
2953.21(C)State v. Pankeguprg State v. Jacksgorsupra. In the absence of
some demonstration of such grounds,cerclude that the common pleas court
properly dismissed Leonard’s ninttagh without a hearing and without
permitting discovery on the matteAccordState v. LynciiDec. 21, 2001), 1st
Dist. No. C-010209, 2001 WL 1635760.
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Leonard 157 Ohio App. 3d at 666—67.

Leonard again in this federal habe&sm fails to identify any non-disclos@&tady
material. Instead, he relies upahat he calls a pattern Brady violations by the Hamilton
County prosecutor’s office and he requests disgoweorder to support a claim. Leonard does
not suggest the type of exculpatory evidencewimight have been withheld. He does not
specifically state that any ofalprosecutors involved in his case have been found to have
withheld exculpatory material in other caségonard has not established a constitutional or
statutory right to take discovery on this issiiis claim fails on the merits because he has not
proven that the prosecutors withheld exculpataaterial in this cse in violation oBrady v.
Maryland 373 U.S. 83 (1963). The Court will not grancertificate of ppealability on this
issue.

GROUND EIGHTEEN

Leonard was denied his constitutionatights under the Fifth, Sixth, Eighth,
and Fourteenth Amendments due to the prosecutor’s discriminatory process
of charging and prosecution ofactions in Hamilton County.

(Doc. 6 at PagelD 121.)

Leonard alleges in this ground for relief thatwas denied equal protection and made to
suffer cruel and unusual punishment becaude Piovides county prosecutors unregulated
discretion in choosing who to clygr with a capital crime. Hauggests that some independent
body or court should be permitted to condaiceview of the charging decision.

Leonard presented this claim as his twentmtposition of law on diret appeal in state
court. The Ohio SupremeoGrt denied the claim citin@hio v. Nields93 Ohio St. 3d 6 (2001),
andGregg v. Georgia428 U.S. 153 (1976), in suppotteonard 104 Ohio St. 3d at 88. The
Ohio Supreme Court statedMieldsthat the “existence of disdren in the charging stage of a

capital prosecution does not vi@ahe Constitution.” 93 Ohio St. 3d at 38. The United States
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Supreme Court isreggupheld the constitutionality of theeeath penalty in general against an
Eighth Amendment challenge. 428 U.S. at 18e Court also held that the “unfettered
authority” of the Georgia prosecutor to choos@mito prosecute for a capital offense was not
per se unconstitutionald. at 199.

In his habeas claim, Leonard relies on &xitdicial findings thathere are racial and
geographic disparities in Ohio regarding wipgosecutors seek capital punishment. The
findings were published by the Ohio Joint Taskdéao Review the Administration of Ohio’s
Death Penaltyand by the American Bar AssociatidriThe Court has no basis to challenge the
factual findings of the reviewdJnfortunately for Leonard, thedindings are not sufficient to
establish that the Ohio Supreme Court’s deteation that Ohio’s prosecutorial system is
constitutional is contrary to @n unreasonable application of clearly establiseddral law.
Moreover, the Sixth Circuit has rejected simg&ims that the Ohio system of prosecutorial
discretion violates the Eighth or Fourteenth Amendm&eie Smith v. Mitchelb67 F.3d 246,
261 (6th Cir. 2009)Williams v. Bagley380 F.3d 932, 963 (6th Cir. 2004). The Court will deny
the Eighteenth Ground for Relief. Further, the Coull not issue a certi€ate of appealability
on this issue.

GROUND NINETEEN

Leonard’s right to the effective assisince of counsel under the Fifth, Sixth,
Eighth, and Fourteenth Amendments wa violated when his trial counsel
suffered from a conflict of interest.

A conflict of interest was created when Leonard’s family
retained counsel for Leonard. (Doc. 6 at PagelD 123.)

” Final Report and Recommendatipdsint Task Force to Review the Administration of Ohio’s Death Penalty
(Apr. 2014).

8 Evaluating Fairness and Accuracy in State Death Penalty Systems: The Ohio Death Penalty Assessrjent Re
American Bar Association (Sept. 2007).
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A conflict of interest was created when a friend of the Leonard
family represented Leonard at trial. (Id. at PagelD 124.)

A conflict of interest was created by the dual representation of
Leonard and his brothers’ corporation. (Id. at PagelD 125.)

The subclaims contained in the Nineteentbudd for Relief are inteelated and can be
addressed together. Leonard prbpeaised an ineffective aséance of counsel claim in his
Post-Conviction Petition. The Ohio appeadsirt denied the clain on the merits:

4. Counsel’s conflicts of interest

{11 25} In his third claim for relief, Leorra contended that he was denied his
Sixth Amendment right to conflict-free cowgls Specifically, hasserted that his
counsel had had close pershties to the members ofifamily who had retained
and had paid counsel, and that counsdldmmultaneously represented him in his
criminal trial and him and his brothermpany in civil actions brought by the
victims. These conflictd,eonard asserted, had hampered counsel’s willingness
to uncover and to present at the mitigation hearing evidence concerning his
dysfunctional family.

{1 26} The Sixth Amendment guarantees a criminal defendant the effective
assistance of counsel and, in doing gauses him the assistance of counsel free
from conflicts of interestSeeGlasser v. United Stat€4942), 315 U.S. 60, 62
S.Ct. 457, 86 L.Ed. 680. To prevail on a claim that he was denied his right to
conflict-free counsel, a defendant must demonstrate “an actual conflict of
interest.” Wood v. Georgig1981), 450 U.S. 261, 273, 101 S.Ct. 1097, 67
L.Ed.2d 220. An “actual conflict,” for purposes of the Sixth Amendment, is “a
conflict of interest that adversehffects counsel’s performanceMickens v.
Taylor (2002), 535 U.S. 162, 172, 122 S.Ct. 1237, 152 L.Ed.2d 291, fn. 5.
Therefore, to prove an actual conflictioferest, the defendant must show that his
counsel “actively represented conflicting interests” tinad the conflict “actually
affected the adequacy of his representatid@®e® id(quotingCuyler v. Sullivan
[1980], 446 U.S. 335, 349-350, 100 S.Ct. 1708, 64 L.Ed.2d a88)yrdState v.
Pelphrey 149 Ohio App.3d 578, 583, 2002-Ohio-5491, 778 N.E.2d $28g v.
Haberek(1988), 47 Ohio App.3d 35, 38, 546 N.E.2d 1361.

a

{11 27} We note at the outset that thight to conflict-free counsel not only

imposes upon defense counsel an afitive duty to ensure conflict-free
representation, but also imposes upon thédaart an affirmative duty to inquire
into the matter when the court knowsstwould know of a pential conflict. See
State v. Gillard(1992), 64 Ohio St.3d 304, 595 N.E.2d 878, syllabus. We
conclude that the court the proceedings below incurred no such duty, when the
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defendant offered no objection to his couisseélial representation, and the record
of the proceedings at trial containea suggestion of aoaflict of interest.

b

{11 28} A conflict of interest arises whesounsel incurs a duty on behalf of one
client “to contend for that which [higluty to another client requires him to
oppose.” State v. Manros€1988), 40 Ohio St.3d 180, 182, 532 N.E.2d 735.
Leonard alleged that such a conflicbse as a consequence of his counsel’s
simultaneous representation of himhis murder trial and of him and his
brothers’ company in the victims’ civil actions.

{11 29} Leonard supported this allegation witbpies of the complaints and entries
filed in the civil actions. This evidentiamaterial showed that the victims had
predicated their civil claims agairtsie company upon the company’s ownership
of the van Leonard had driven to the murdietim’'s home, andhat the plaintiffs

in each action had voluntarily dismissedittctlaims against the company before
trial.

{11 30} The dismissal of the company aslefendant in the civil actions left
Leonard solely liable on the victims’ claim#n that sense, the evidence might be
said to have permitted a conclusioattbounsel, in securing the company’s
dismissal from the victims’ actions, hactunred a duty adverge their duties in
defending Leonard in thavil action. But the erdence disclosed no duty
incurred by counsel in defending the camnp in the civil action that might be
said to have been adverse to or inftiot with counsel’s duties in defending
Leonard against the criminal chargd$us, Leonard failed to show an actual
conflict arising from his counsel’s siftaneous representation of him in his
murder trial and of the companythe victims’ civil actions.

c

{11 31} Leonard also contended that a conft€ interest arose from his counsel’s
close personal ties to his family. ldsserted that his counsel had possessed
“critical information” concerning his family that would havdge to explain his
crime. Counsel's possession of thifonmation, Leonard insisted, necessitated
counsel’s testimony at trial and thusju@ed counsel, consistent with DR 5—
102(A) of the Ohio Code of Professial Responsibility, to withdraw from
representing him at trial.

{11 32} A criminal defense counsel’s “bach of an ethical standard does not
necessarily make out a denial of thetBiAmendment guarantee of assistance of
counsel.” Nix v. Whitesid€1986), 475 U.S. 157, 165, 106 S.Ct. 988, 89 L.Ed.2d
123. Moreover, the evidence offeredsumpport of Leonard’s petition, coupled
with the record of the poeedings at trial, showed the existence of a multitude of
witnesses to “the dysfunomal dynamics of the Leonard family.” In the absence
of evidence that only his counsel could/@grovided this “atical information,”
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Leonard failed to demonstrate that a dichdf interest arose from, and persisted
as a consequence of, his counsel’s failarconform to thethical standard by
withdrawing from representing him and ieatl testifying on hibehalf at trial.

d

{1 33} Finally, Leonard conteded that his counsel h&deached their duty to
present an adequate and effective aaseitigation because they had labored
under a conflict of interest arising fraitme fact that his family members had
retained and paid them. Courts haseagnized the dangers that inhere when a
criminal defendant is represented by\ayar hired and paid by a third part$ee
Wood v. Georgiad50 U.S. at 268-269, 101 S.Ct. 1097, 67 L.Ed.2d 220. But, as
we noted supra, the Sixth Amendmeghtito conflict-free counsel protects

against “an actual confliaf interest’ * * *—as opposed to a mere theoretical
division of loyalties.” Mickens v. Taylg 535 U.S. at 172, 122 S.Ct. 1237, 152
L.Ed.2d 291 (quotingVood v. Georgiad50 U.S. at 273, 101 S.Ct. 1097, 67
L.Ed.2d 220). Thus, Leonard was reqdite demonstrate not only that his

counsel had “actively represented conflictinggrests,” but also that the conflict
had “actually affected the adequamfyftheir] representation.’See id(citing

Cuyler v. Sullivan446 U.S. at 349-350, 100 S.Ct. 1708, 64 L.Ed.2d 333). As we
concluded supra, the record of the prooegslat trial demonstrated that counsel
had presented the case in mitigation competently in view of the facts available to
them. And nothing in the evidentiary tegal submitted by Leonard in support of
his claim suggested the contrary. Leondwub failed to demonstrate a causative
link between the alleged conflict of intsteand an inadequacy in his counsel’'s
representation.

{1 34} Upon our determination that Leondadled to demonstrate in any respect
a violation of his Sixth Amendment right ¢onflict-free counsel, we hold that the
common pleas court properly denied thisd claim for relief without a hearing.
SeePankey supra;Jacksonsupra.

Leonard 157 Ohio App. 3d at 664—66.

Petitioner Leonard asserts that he can satiwfy8 2254(d)(1) standhbecause the Ohio

Supreme Court decision was contrarytan unreasonable applicationMitkens v. Taylgr

535 U.S. 162 (2002), aiood v. Georgiad50 U.S. 260 (1981). The Court will begin by

discussingMlickensand its application to this case and then later disdlesx]

The Supreme Court iMlickensset forth the standard pyove a Sixth Amendment

violation based on a conflict afterest. The Court begantickensby recognizing that as “a

general matter, a defendant alleging a Sixth Adneent violation must demonstrate a reasonable

69



probability that, but for counsel’'s unprofessionabes, the result of the proceeding would have
been different.” 535 U.S. at 166 (internal quimn and citation omitted). The Supreme Court
then stated that there are exceptions togareral standard where the burden of proof upon the
petitioner is lessenedd. at 168. For example, “a defendant who shows that a conflict of
interestactually affected the adeacy of his representatioreed not demonstrate prejudice in
order to obtain relief.”ld. at 171 (quotinguyler v. Sullivan446 U.S. 335, 349-50 (2002))
(emphasis added Mickeng. The Supreme Court stated tttae rule applied when the trial
judge is not aware of the conflict (and thus ololigated to inquire) is that prejudice will be
presumed only if the conflihas significantly affectedounsel’s performance—thereby
rendering the verdict unreliable, even tho&hcklandprejudice cannot be shownld. at 172.
To qualify for relief undeMickens therefore, Leonard would havedstablish both that his trial
counsel suffered from an actual conflict of interest and that the cafflitterest adversely
affected the quality of therepresentation of Leonard.

Leonard was represented by attorneys Will\dielsh and Michael Strong at his trial.
Leonard asserts that his trial coahsuffered from an actual conflict of interest in three related
ways: (1) his family paid their legal fees, (Zpaney Strong was a family friend and could have
testified as a mitigation witnesand (3) attorney Strong represented Leonard and his employer, a
company owned by Leonard’s brothers, in a dawsuit arising from the death of Dawn Flick
and shooting of Ryan Gries.

The third basis for finding an alleged configthe most simple to address. Both the
state appeals court and Magistrdudge Merz found that Leonard had not established that an
actual conflict of inteest existed because Strong algoresented his brothers’ company, LTS

Builders, in the civil lawsuit. The estate@awn Flick, Ryan Gries, and Frank Minges filed
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civil suits against LTS Builders and Patrick Laoth. They sought to hold LTS Builders liable
for Leonard’s acts because Leonard wasidgha car owned by LTS on the night of the
shootings. (Doc. 61-4 at PagelD 3630-33, 3611-%#9ng obtained a disssal of the claims
against LTS Builders. Leonard’s interests appedrave been adverse to those of LTS Builders
in the civil suit. Leonard argues that Stronggpresentation of LTS Blders in the civil suit

also created a conflict afterest for Strong in Leonard’s crinaihtrial. This Court disagrees.
Leonard has not explained how ainiing the dismissal of the civil suit against LTS Builders
created an adverse interest for Strong in theigahsuit. Nor has Leard identified any clearly
established federal law contraryttee state appeals court’s decision.

Regarding the subclaims based on the factd#ahard’s family paid his legal fees and
attorney Strong is a family fnnel, the analysis of whieer a conflict existed is intertwined with
the assertion that the alleged dmnt$ adversely affected triabansel’s performance. The fact
that Leonard’s family paid his legal fees did moand of itself create a conflict of interest for
the trial attorneys as to LeowlarThe conflict arises because Leonard asserts that it was in his
best interest for his trial couslsto have presented evidendmat difficult family dynamics to
support his mitigation case during sentencing, batthis family would not have wanted to be
portrayed in a bad light. Leonard argues iNaish’s and Strong’s performance was adversely
affected because they did not pursue the best mitigation strategy in an effort to protect the image
of the Leonard family.

Leonard points to the following evadce from the state court record:

e Sue Leonard Glaze, Patrick Leonard’s olsister, could have testified that she
complained to her parents about thedoshildren the Leonard family supported,
that her father and brothers had angerassthat Patrick might have had low self-
esteem if he compared his accomplishmémtiose of his siblings, that Patrick

made bad decisions, and that Patricls Wwart when his family members were
mad that he had a child out of seck. (Doc. 61-4 at PagelD 3561-63.)
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Carol Blankman, another older sistesutd have testified that Patrick was
sensitive and quick to lose his temper, tatvas more likely to get in trouble at
home than at school, that his parenede the children attend mass daily and do
household chores, and that Patrick was upben his family was disappointed to
learn about his childrewith Penny McBride. I¢l. at 3566—67.)

Jeanne Hutcherson, a third sister, coulehastified that her parents were only
“mildly affectionate” towards each othehat the Leonard siblings sometimes
resented the foster children their pardirtsught into the family; that their parents
enforced rules and were strict; that R&trespected his mother but did not feel
close to her; that Patrick got in trouble maeéhan the other children and that he
became angry when disciplined; that Patdakworse in school than his siblings,
that Patrick and Flick hadwerbally aggressive relainship, but that Patrick did
not get physical with Flick; that Patrickd not know how to care for others; that
Patrick’s mother was angry when she mdtiBlds son; that Patrick’s brothers for
whom he worked threatened to firerhivhen he did not show up for work; and
that “Patrick’s life was out of control” at the time of the murdéd. &t 3571-74.)

Nancy Schlindler, Psy.D., who condutti@ psychological examination of
Leonard for his state post-conviction apj stated that Patrick “grew up in a
family environment devoid of empatlaynd emotional understanding;” that he
suffered trauma when a foster child is Family’s care died when Patrick was a
young child; that his mother was emotitpainavailable and substituted religion
for internal structure; that he used women to “fill a void where his mother had
been absent;” that he suffered “unbearani®tions of frustration and feelings of
abandonment;” that he wastftified of close and continuing relationships and
tended to destroy the relatiships;” and finally thaPatrick had a “diagnosable
learning disability which contributed toshieeling inadequatend feeling rejected
in his family and at school.”lq. at PagelD at 3993-4013.)

One problem with Leonard’s argument is ttias evidence is duplicative of mitigation
evidence which his trial counselddintroduce during the sentencing paaf the trial. Dr. James
Hawkins, a psychiatrist, testified at mitigatiomttme concluded that Leonard was “a loner,” was
“oversensitive to criticism, a bit mistrustfuh@ suspicious,” “tendetb bottle up his emotion,

[and felt] somewhat personally inadequatéDoc. 61-15 at PagelD 8593.) Dr. Hawkins also
testified that Leonard was “radén a rigid household” where “ertions just weren't allowed.”
(Id. at PagelD 8596.) He statedithhe Leonards had ten childrand “a whole bunch of foster
kids” and that “everybody had a job and ywad to do it to keep it in order.ld( at PagelD

8596.) He compared the family dynamic to that of the Arnhg.) (Dr. Hawkins testified that
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Patrick told him that he never learned himamanage anger so he bottled it uldl. &t PagelD
8597.)

Leonard’s father testified about the importan€eeligion to the family and the fact that
the boys were required to help ah@intenance at the churchHd.(at PagelD 8646-47.) He
stated that Leonard went to public school, nobplaial, because he struggled in school more
than his siblings. I1¢. at PagelD 8649.) David beard, Patrick’s older brbér, testified that the
parents were “strict athe way through as to where you warel what your obligations were to
the family.” (d. at PagelD 8656.) Carol LeonardaBkmon, Leonard’s sister and his
godmother, testified that the Leonard’s pasenipported more thd®0 foster children over
time, usually one to three festchildren at a time.ld. at PagelD 8715.) She testified that
Leonard did poorly at andid not enjoy school.ld. at PagelD 8720.)

The Court finds that the witnesses trial calrtalled at mitigatn touched on most of
the themes that Leonard suggests his trial cgluregglected. The layithesses spoke about
Leonard’s strict upbringing, his feelings of ingdacy and his habit dfottling up emotions, the
presence of foster children in an already largeilig the central role that the Catholic faith and
church played in his family life, his strugglessahool, and the fact thhe was the only Leonard
sibling not to be educated in Catholic schodie mitigation withesses did not testify about the
Leonard family’s disapproval over the facathiPatrick Leonard fathered children out of
wedlock. However, the jury likely could Y inferred from testimony that some family
members disapproved of Leonard&ions. Moreover, the psyeltiist did address directly
Leonard’s low self-esteem, his temdg to be a loner, and his oversensitiviy to criticism, and his
inability to handle his emotionsThe Court cannot conclude based on this evidence that trial

counsel would have presented substantively difteegidence portraying Leonard’s family in a
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worse light had trial counsel not been paid bgnard’s family and had attorney Strong not been
a family friend. Leonard has not met teckensstandard of proving aactual conflict of
interest that adversely affected lial counsel’s performance.

Leonard also asserts that the Ohio appealg eored when it denied him the chance to
develop additional evidence regarding the botsfand their effect on trial counsel’s
representation of Leonard. He asks the Courbtesider additional evidence developed in this
habeas case—the depositiafsis trial counsel, attorneyWelsh and Strong—prior to the
issuance of th€ullen v. Pinholstedecision by the Supreme CoufDoc. 53 at PagelD 1398-
1400.) The Supreme Court instructecCullenthat district courts eaot consider new evidence
developed in habeas on a § 2254(d)(1) review sthte court decision dhne merits. 131 S. Ct.
at 1400. Petitioner Leonard argues thatGoéen limitation should not apply because the state
court unfairly limited his abilityo take discovery at the statourt level in violation o¥Wood v.
Georgia

In Wood employees of a movie theater and betukke were prosecuted and convicted for
distributing obscene materialsviolation of state law. 450 U.S. at 263. Their employer paid
for their legal representation and promised to pay for any legal fines incurred akiwatl264—
66. The trial court revoked thmobation of the defendant employees when their employer failed
to pay the fines leviedld. at 264, 267. On appeal of ttevocation decision, the defendant
employees sought the federal court to deteemihether it was “constitutional under the Equal
Protection Clause to imprison a probationer sdbelgause of his inability to make installment
payments on fines.ld. at 264. The Supreme Court declinecgnswer the question presented.
Instead, the Court directed its afien to an apparent conflict afterest which had created the

defendant employees’ predicament:
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For some reason, however, the employetided to provide money to pay the

fines in the cases @sently under reviewSince it was this decision by the

employer that placed petitioners in thefesent predicament, and since their

counsel has acted as the agent of thel@yer and has been paid by the employer,

the risk of conflict of interest in thigtuation is evident. The fact that the

employer chose to refuse payment of tHeses, even as it paid other fines and

paid the sums necessary to keep petit®ifree on bond in this case, suggests the

possibility that it was seeking—in itavn interest—a resation of the equal

protection claim raised here. If offendeennot be jailed for failure to pay fines

that are beyond their own means, then dipisrator of “adult” establishments may

escape the burden of paying the fines imposed on its employees when they [are]

arrested for conducting its busined% obtain such a ruling, however, it was
necessary for petitioners to receivees that were beyond their own means and

then risk jail by failing to pay.

Id. at 267. The Supreme Court statkdt these circumstances ragdi them to consider whether
defendant employees’ due process rights had treerpled because due process protections
adhere to probation revocationigl. at 271. The Supreme Codetermined that it lacked
sufficient information to make a fihdetermination of the conflict ohterest issue. It noted that
the state trial court had ignorecetpotential conflict of interesssue even after it was raised by
the state prosecutotd. at 266, 272—-73. It remanded the casstéte court with instructions to
hold “a hearing to determine whette conflict of inteest that this record strongly suggests
actually existed at the time of tpeobation revocatioor earlier.” Id. at 273.

Leonard argues that the new evidence prohibition set fo@lulien should not apply to
his case because the state appeals court erreddhing a decision on the merits without first
providing for an evidentiary hearing on thendlict of interestissue as required Byood This
Court does not believe thAtoodcan be read so broadly. Tpetential conflict of issue was
ignored by the trial court idoodand not raised as an issue by the employees in the state
appeals process. It was raise spontdy the Supreme Court. Conversely, there was no

suggestion in Leonard’s case tha trial court was or should haleeen aware of the potential

conflict of interest. Petitiongrised the issue for the first tnin the Post-Conviction Petition
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and the appeals court examined the issue on the merits. The deuisi®n suggests that
Leonard was permitted to submit some evidence in support of his dlaomard 157 Ohio
App. 3d at 664—-66. Thus, the case &idguishable on the facts frolood Leonard identifies
no clearly established federaiaompelling the state appealsuct in a post-conviction relief
proceeding to have permitted further discovarjave held an evidentiary hearirfgee Lang v.
Bobby No. 5:12 cv 2923, 2014 WL 5393574, at *6 (N.D.i®@0ct. 23, 2014) (finding that the
Sixth Circuit has rejected arguments thastate-court decision was not adjudicated on the
merits because petitioner was not given a full & evidentiary hearing despite petitioner’s
diligence in seeking one”) (citingallinger v. Prelesnik709 F.3d 558, 562 (6th Cir. 2013)).
Accordingly, the Court holds th&tullencontrols this habeaswiew. This Court is not
permitted to consider evidence first deyeed in the habeas proceedings.

For all these reasons, the Court finds thatdfiate court determination that Leonard was
not denied the right to effectvassistance of counsel duetoonflict of interest was not
contrary to or an unreasonable application of federal law. The Court will deny the Nineteenth
Ground for Relief. However, because the Court fithdé reasonable jurists could disagree with
this decision, the Court will $sle a certificate of appealabylibn this ground for relief.

GROUND TWENTY

Leonard was denied the effective assetice of counsel during the trial phase
of his capital trial in violation of his rights under the Fifth, Sixth, Eighth, and
Fourteenth Amendments to theUnited States Constitution.

Leonard was denied the effectivassistance of counsel during the
pretrial stages of his capital case(Doc. 6 at PagelD 127.)

Leonard was denied the effective ssistance of counsel during the voir
dire of his capital case.(Id. at PagelD 130.)

Leonard was denied the effective assiance of counsel during the trial
stage of his capital case(ld. at PagelD 133.)
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Leonard asserts three sets of subclainteenTwentieth Ground for Relief as set forth
immediately above. However, the Court finds it easier to address the subclaims in sets defined
by their procedural posture.

Each subclaim addressed below raises amigSineffective assistance of counsel. The
governing standard for effectivesastance of counsel is foundStrickland

A convicted defendant’s clai that counsel’s assistance was so defective as to

require reversal of a conviction or dea#ntence has two components. First, the

defendant must show that counsel’s perfance was deficient. This requires

showing that counsel was not functioning as the “counsel” guaranteed the

defendant by the Sixth Amendmentec8nd, the defendant must show that the

deficient performance prejudiced the defe. This requires showing that

counsel’s errors were so saus as to deprive the defendaht fair trial, a trial

whose result is reliable. Unless a defant makes both showings, it cannot be

said that the conviction or deatingence resulted from a breakdown in the

adversary process that renders the result unreliable.

466 U.S. at 687. Strategic deoiss of defense counsel arertually unchallengeable.Buell,
274 F.3d at 359 (citation omitted). However adiorney’s strategy must be “reasonable” and
must be “within the range obdjical choices an ordinarily coragent attorney” would consider
“as reasonable to achieve a ‘specific goalCbne v. Bell243 F.3d 961, 978 (6th Cir. 2001),
overturned on other groungdBell v. Cone535 U.S. 685 (2002).

Under the prejudice prong of tisricklandtest, “[tlhe defendant[/petitioner] must show
that there is a reasonable proltigbthat, but for counsel’'s unprofessional errors, the result of the
proceeding would have been different.” 466 &t594. A reasonable probability is one that “is
sufficient to undermine confidence in the outcomiel” The Supreme Court further explained
that when a petitioner challeeg a conviction, “the questionughether there is a reasonable
probability that, absent the errors, the factfindeuld have had a reasonable doubt respecting

guilt.” 1d. at 695. “[Clounsel is strgly presumed to have rendd adequate assistance and

made all significant decisions in the exeecof reasonable presgsional judgment.’ld. at 690.

77



When the state court addresse$y one of the two prongs ah ineffective assistance of
counsel claim—whether counsel was defiti@md whether the aljed deficiency was
prejudicial—the issue arises wafner the federal court’s revient the remaining prong is de
novo. The Supreme Court has stated that fedevadw “in not circumscribed by a state court
conclusion” on a particular prong wh that prong was not addredds/ the state courts below.
Wiggins v. Smith539 U.S. 510, 534 (2003ee alsdavis v. Lafler 658 F.3d 525, 540 (6th Cir.
2011) €en bang (Martin, J., concurring ipart and dissenting in patThe deficiency prong is
subject to de novo review as wbficause the Michiganiat court failed to address this prong.”).

A. Issues Raised on Direct Appeal

Leonard raised the first set of subclaimsloect appeal where they were denied on the
merits by the Ohio Supreme Court:

{11 139} In his fourth proposition of law,eonard makes various claims relating to
ineffective assistance of counsel. Reaedf a conviction or sentence based upon
ineffective assistance of counsel requsassfying the two-pronged test set forth
in Strickland v. Washingtof1984), 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d
674. Stricklandrequires that the defendarhtosv, first, that counsel’s

performance was deficient and, second, that counsel’s deficient performance
prejudiced the defense so as to deprive the defendant of a faitdriat.687, 104
S.Ct. 2052, 80 L.Ed.2d 674.

{11 140} Leonard raises several claimsiméffective assistance during the guilt-
determination phase. He first contends that counsel was deficient for failing to
request defense experts. But as we discussed in relation to Leonard’s propositions
of law one and eight, the record doesmeeal any need for experts. Thus, no

basis exists to find dieient performance.

{1 141} Similarly, we reject Leonard’s clais of ineffective assistance of counsel
raised in propositions of law 17 and 21. Leonard has not shown that counsel’s
performance was either deficient or prejudici@tate v. Bradley1989), 42 Ohio
St.3d 136, 538 N.E.2d 373, paragraph two of the syllabus, follo8timgkland,

466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674.

{11 142} Leonard also claims that he svprejudiced by trial counsel’s lack of
experience in capital cases and that leaahsel was not certified pursuant to
Sup.R. 20 (formerly C.P.Sup.R. 65). Howewuring arraignment, the trial court
advised Leonard of his right to haseunsel appointed who was certified in
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capital cases. Leonard, instead, ehtmsretain private counsel. 8tate v. Keith
(1997), 79 Ohio St.3d 514, 534, 684 N.E.2d 47 deelined to “impose a rule that
creates a presumption of ineffective atmice of counsel where counsel has been
retained by or for a defendant asdhot qualified under C.P.Sup.R. 65.”

{11 143} Leonard next argues that counsels deficient in calling two witnesses
in the guilt-determination phase whiered damaging testimony. Leonard
claims that testimony from his brotheed and from Rick Schoeny prejudiced his
defense. “Generally, counsel’s decisionet¥ter to call a witness falls within the
rubric of trial strategy and will not keecond-guessed by a reviewing court.”
State v. Treesl®0 Ohio St.3d at 490, 739 N.E.2d9. We conclude that trial
counsel’s decision to call these wisses represented reasonable trial strategy.

{11 144} Schoeny testified that it was coramfor Leonard to have guns and that
he always carried a gun in his jacké&his testimony was apparently offered to
rebut the state’s claim that the murder was premeditated. Ted Leonard testified
that Leonard had previously threateneditioppeople but thahe had never taken

his brother’s threats seriously. Théstimony was apparently intended to

diminish the impact of the statedsidence that Leonard had previously
threatened Flick. And Ted’s testimothat Leonard was a good shot supported
the defense theory that Leonard did not intend to kill Gries and Minges when he
shot at them through the doair Flick’s residence. This strategy was ultimately
successful: Leonard was acquitted ofbattempted-murder counts. Finally,
Ted’s testimony that Leonard had admitted killing Flick was not prejudicial in
light of Leonard’s confession.

{1 145} Leonard also claims deficient penfnance in trial counsel’s failure to
request a continuance whemee subpoenaed defensenesses failed to appear

at the guilt-determination phase of thialtr Defense counsel explained to the

court that the witnesses &re not eyewitnesses or aniyig of that nature” but

were subpoenaed to offer “background” information. Leonard has not explained
how the failure to ask for a continuancesvpaiejudicial. Moreover, the trial court
asked Leonard whether his counsel haisalted with him in regard to the

absence of these witnesses, and Leonaddisat they had and that he agreed

with counsel’s decision to proceed without them.

{1 146} Leonard also argues that courfedled to effectively cross-examine

Gries and Minges. The extent and scopero$s-examination clearly fall within

the ambit of trial strategy, and debatatoial tactics do not establish ineffective
assistance of counsebeeState v. Campbel®0 Ohio St.3d at 339, 738 N.E.2d
1178;State v. Otte74 Ohio St.3d at 565, 660 N.E.2d 711; accsiate v.

Bradley,42 Ohio St.3d at 142-144, 538 N.E.2d 3T2onard claims that there

were several inconsistencies in theiteeny of Gries and Minges and that more
effective cross-examinations could hdadstered the defense’s argument that

Flick had consented to having sex with Leonard. But Leonard does not explain
what the alleged inconsistencies are or how they could have shown that Flick had

79



consented. Nor are the inconsistenciearcfrom the record. Thus, we reject
Leonard’s argument.

Leonard 104 Ohio St. 3d at 80—82. A district coanteview of a stateourt decision on the

merits denying an ineffective assistanceadinsel claim is “doubly deferentialCullen, 131 S.

Ct. at 1403. “We take a highly feential look at counsel’s performance through the deferential
lens of § 2254(d).”ld. (internal citations and quotations omitted).

In the Objections, Leonard first objectshe determination thdidis trial counsel, Welsh
and Strong, did not render inefftive assistance after acceptihg representation of Leonard
when they were not qualified to provide repréagan in capital cases. Leonard points to Welsh
and Strong’s lack of certification under Ohiog&rintendence Rule 20 poovide representation
to indigent clients in capital cases. He tlasserts that counsel warader an ethical duty to
decline a case which they were not competent to handle. This claim fails because Leonard does
not identify clearly established Supreme Couecedent specifying thattatneys not certified
under state law to provide irg#int representation in caglitases should be presumed
incompetent to handle a death penalty case.itibddlly, Leonard concedes he was informed of
his right to have appointed, atgd-certified counsel, but he oke to be represented by Welsh
and Strong.

Next, Leonard argues that higal counsel failed to impeach the testimony of Gries and
Minges with prior inconsistent statements theyl made to the policend during the civil case
against Patrick Leonard and his employer,aii@pany owned by his brothers. This Court
agrees with the Ohio Supreme Court that Ledieas not establishéwbw the inconsistencies
identified would have been relaviao establish that Flick conded to intercourse with Leonard
before he shot her. As such, Leonard cannobkstieeither deficient péormance or prejudicial

effect.
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Leonard also objects to trial counsel'sggntation of testimony by Ted Leonard, Patrick
Leonard’s brother, and Rickchoeny. Portions of thagstimony could be considered
unfavorable to Leonard when examined out of exnt However, the Court agrees with the Ohio
Supreme Court that their testimowgs relevant to undercut thea&t's allegations that Leonard
had premeditated intent to kill Flick and that he had intent to kill Gries and Minges when he fired
shots at the front door of Flick's home.

Also, the Court agrees with the Ohio Saeipe Court that Leonard has not established
prejudice from trial counsel’s failure to presenidence from three subpoenaed witnesses who
failed to appear.

Finally, Leonard does not raise specific obgats to the Ohio Supreme Court’s finding
regarding expert witnesses.

For all these reasons, the Court will denyittedfective assistance of counsel subclaims
first raised on direct appeal.

B. Issues Raised in the Post-Conviction Proceedings

Leonard raised a second sésubclaims in his PostaDviction Petition. The Ohio
appeals court denied the subclaims:

{1 17} Leonard contended in his sixth ctafor relief that his trial counsel had
violated essential duties when they fdite present a speedy-trial challenge,
when they failed to address during the \bie examination of prospective jurors
various matters that hadréaced later at his triagnd when they adduced
damaging testimony from defense witnesses at trial. New counsel had
represented Leonard in his direct appgeahe Ohio Supreme Court, and these
challenges to trial counsel’'s competenaespnted matters that could fairly have
been determined without evidence dehoesrétord. These aspects of the sixth
claim were, therefore, subjeit dismissal without a laging under the doctrine of
res judicata.SeeState v. Col€1982), 2 Ohio St.3d 112, 2 OBR 661, 443 N.E.2d
169.

{1 18} In his sixth claim, Leonard alsthallenged the adeacy of his trial
counsel’s cross-examination of certaiatets withesses, counsel’s failure to
present testimony by his sister, amdicsel’s failure to challenge the
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underrepresentation of African-Americans on his petit jury venire. And in his

fifth claim, Leonard assailed the apmcy of the investigation conducted by

counsel in preparing for éhguilt phase of his trial.

{1 19} The evidence offered in support of these challenges to counsel’'s

competence demonstrated neither couns#lation of an essential duty to

Leonard nor a reasonable probabilitattHout for the alleged omissions of

counsel, either independenty collectively, the resultsf the guilt phase of his

trial would have been differenGeeBradley, supra. Leonard thus failed to

sustain his initial burden of demorating substantive grounds for relief.

Accordingly, we hold that the comma@teas court properly denied without a

hearing the sixth claim and the relavaspects of his fifth claimSeePankey

supra;Jacksonsupra
Leonard 157 Ohio App. 3d at 661-62.

The Court will begin with the speedy trial iesuThe Ohio appeals court held that the
subclaim was barred bngs judicatabecause Leonard could have raised the subclaim on direct
appeal withoutlehorsevidence, but failed to do so. Leonard does not dispute that Ohio’s
application ofres judicatais an adequate and independsate ground sufficient to preclude
habeas review absent excusing cause and prejudmeman 501 U.S. at 72%¥urray, 477
U.S. at 485Mapes v. Coylel71 F.3d 408, 413 (6th Cir. 1999). He argues, instead, that he
should have been permitted to submit evidedeteorsthe record. (Doc. 53 at PagelD 1410-11.)
Leonard does not explain what evidence he was prohibited from submitting or how that
additional evidence would have proven his claineonard also argues that the ineffective
assistance of his appellate counsel in failingatee this claim should excuse his procedural
default. However, it does not appear that Leomaskrted an ineffective assistance of appellate
counsel claim on this issue in his Apptioa for Reopening. (Do®1-3 at 2903-14.) He
therefore did not preserve theeffective assistance of apmk counsel argument and it cannot

be used as excusing cau§ee Edward$29 U.S. at 451-53. The Court denies this subclaim as

procedurally barred.
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Next, Leonard argues that gl counsel should have examined potential jurors about
issues that arose later in trial such as erpntal sex and dysfunotial sexual relationships,
infidelity, and the age difference between Kland Leonard. (Doc. 58 PagelD 1408.) He
also argues that his trial counsel were ieetitve for eliciting damaging testimony from defense
witnesses. The Ohio appeals court also denied these claims as bagg{udycatabecause
they did not requireansideration of evidenadehorsthe record. These subclaims are denied
applying the same analysis as wasli@gpo the speedy trial subclaim.

The failure to investigate subclaim, inclaodithe failure to presat testimony by Jeanne
Hutcherson, Leonard’s sister, is more compl€&ke state appeals coagreed with the trial
court’s decision in the post-conviction proceggdino deny these subclaims after the submission
of evidence, but without a hearingeonard 157 Ohio App. 3d at 661-62. Trial counsel gave
the defense investigator a limited investigatmandate focused primarily on finding withesses
who saw Leonard and Flick together in tteys immediately prior to the murder and on
Leonard’s personal history. (Doc. 61-4atgelD 3655-56.) Leonard contends that the
investigator should have attemgt® interview the plice investigators listed in the prosecutor’s
discovery. (Doc. 61-3 at PagelD 3222.) Hatends that the investigator should have
investigated the victims, Dawn Flick and Ryan Gri¢.eonard also arguésat the investigator
should have spoken to him.

Leonard fails to prove thatsirial counsel rendered ineffaa assistance of counsel in
their pretrial investigation. Tbegin, Leonard does not assertaivhis investigator could have
discovered if he had contacted the law enfonofficers identified in the prosecutor’s case

file or if he had investigatellick and Gries. Leonard cannotadish prejudicen these issues,
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nor that the state appeals cadetision was contrary to cleasgtablished federal law, in the
absence of such information.

Leonard also argues that his trial counselutd have focused momevestigation on the
nature of his relationship with Dawn Flick.eonard told his triacounsel, but not the
investigator, that he had a volatrelationship with Flick anthat he and Flick engaged in
“experimental sex” including thuse of handcuffs, guns, whips, and other sexual apparatuses.
Finally, Leonard suggests that Hutcherson cbalge verified the volatile nature of his
relationship with Leonard. Huterson provided an affidavit the post-conviction proceedings
in which she stated the following:

| saw Pat [Leonard] and Dawn [Flick] taper. They would frequently argue and

become verbally aggressive. | have sBawn punch and kick Pat, but never saw

Pat strike Dawn. Pat would walk away when Dawn struck him. When | asked

Pat about her behavior, he would blow off the argument.

(Doc. 61-4 at PagelD 3573.) Hutcherson stétbatithe trial attornesydid not ask her “any
detailed social history gstions” about LeonardId{ at PagelD 3574.)

Leonard argues that his fr@ounsel could have present@adts at the trial about the
volatile nature of hiselationship with Flick and couldave presented testimony about the
couple’s prior use of restraints in their sexudtienship. He argues thatich evidence would
have undercut the State’s case proving the deathlty specification of attempted rape and
proving premeditation. The Court does not agreetthsitargument is aufficient basis to find
that his trial counsel rendereckifective assistance of counsel. Hutcherson’s statements that

Leonard and Flick had a volatilelagonship were as likely to huteonard at trial as to help

him. Also, her testimony likely would not hatseen sufficient to overcome the evidence

° Leonard identifies his post-conviction proceeding exhibits 19 and 28, (Doc. 61-3 at PagelD 3159-60, 3224—25), in
support of these purported facts, but the Court could nothimek factual assertions in the exhibits. (Doc. 66 at
PagelD 9376.)
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presented at trial indicatingahthe killing of Flick was gmeditated. Hutcherson’s testimony
that Flick previously had struck Leonardadmissible and if believed, was not relevant to
disprove the attempted rapeache. Testimony that Leonaadd Flick had used handcuffs
previously in their sexual relanship might have been relewao a defense against the
attempted rape specification. However, Leonaattfsrneys were aware tfis purported fact.
Leonard does not suggest that he wanted to diredtify as to this purpted fact at trial. Nor
does he identify any other witnessawtould have testified as to thpsirported fact at trial. The
Court concludes that the state appeals coursaecdenying these subclaims was not contrary to
or an unreasonable applicationSifickland

C. Issues Raised in thépplication for Reopening

Leonard asserts that trial coehdid not define the term “migation” to the venire panel
and therefore did not ensure that the chgegncould be impartiewhen it considered
mitigation evidence. He also asserts that triahsel failed to attempt to rehabilitate venire
members Glover, Ison, and Allen who exprésgpposition to the death penalty. Leonard
asserted subclaims based on trial counsel’s failures to conduct an adequate voir dire in his
Application for Reopening. (Doc. 61-3RagelD 2904—-07.) The Ohio Supreme Court
summarily denied the Application for Reopenirigeonard 106 Ohio St. 3d at 1407.

Leonard does not dispute that his claim wasgdarally defaulted insofar as he failed to
assert the claim on direct appeal. He arguassthte ineffective assestice of his appellate
counsel serves as cause to excuse the procetifaallt. When the Ohio Supreme Court denied
the Application for Reopening without commengitdecision served as a de facto merits
determination of whether his appellate coursal been constitutionally ineffectiv&ee

Harrington, 562 U.S. at 99 (“When a federal claim lbagen presented to a state court and the
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state court has denied relief, it may be presuthatithe state court adjicated the claim on the
merits in the absence of any indication or stateprocedural principlet the contrary.”)

Leonard asserts the alleged ineffective assistanh his appellateotinsel here not as an
independent ground for relief, but only as causextause his procedural default of the voir dire
subclaim. Ineffective assistanckappellate counsel can be @cusing cause to avoid a state
procedural default rule whenghneffective assistance of aflpée counsel claim was properly
presented to the state courts in the first instaBckvards 529 U.S. at 451-52. Leonard again
argues that he does not need to meet the AEDPA standard of deference to the Ohio Supreme
Court decision on the merits withspect to the ineffective assiste of appellate counsel claim
insofar as it is used to establish cause to sx¢us procedure default of the underlying evidence
claim. SeeJoseph469 F.3d at 459. Leonard cannot establish cause whether or not the Court
applies a deferentialatdard of review.

Turning to the merits, Leonard needs ttabksh ineffective assistance of appellate
counsel as an excusing cause to excuse hisddduoring a claim for ieffective assistance of
trial counsel during voir dire. lomard asserts thatishappellate counsel should have argued on
direct appeal that trial counsel erred by notrdefj mitigation to the venire panel. He argues
that if the jury did not understand mitigatiadhen his trial attorneys could not sufficiently
determine that the jury would be impartial. “[[#] process alone has lodgmanded that . . the
jury must stand impartial and indifferentttee extent commanded by the Sixth Amendment.”
Morgan 504 U.S. at 727. The Supreme Court recognizédiirganthat a potential juror
“could, in good conscience, swear to uphold thedad yet be unaware that maintaining such
dogmatic beliefs about the death penalty wiquievent him or her from doing sold. at 734—

35. The Supreme Court held that the defendashtteright to inquireat voir dire whether a
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potential juror who stated thhe would follow the law, in fact, would follow specific
instructions that he consider mitigating eviderbefore determining whether to impose a death
sentenceld. at 734-36.

Leonard identifies several excerpts frora tlenire during which individual venire
members expressed confusion about rattan. (Doc. 61-13 at PagelD 7125, 7169-70, 7180,
7610-11. In one instance, the trial court providedxplanation of mitigation to the venire
member who expressed confusiofd. &t PagelD 7125.) In anoth&stance, the trial counsel
explained that mitigation was presented to persuade jury members to not give a death penalty
sentence. I¢. at PagelD 7610-11.) In two other stinas, trial counsel responded to the
confusion expressed by potenfialors Hemmer and Springmyby asking them generally if
they could follow the judge’s instructionsld(at PagelD 7169-71, 7180.) However, Hemmer
and Springmyer testified in nesnse to further questioning thhey could not impose the death
penalty no matter the judge’s insttions about weighing evidenceld(at PagelD 7171, 7181.)
The trial court properly excused Hemmer and Springmyidr.a({ 7173, 7182.) Leonard has not
established a violation amnreasonable application bforgan

Relatedly, Leonard asserts tihég trial counsel should havehabilitated potential jurors
who voiced opposition to the death penalty. He agaserts that the ineffective assistance of his
appellate counsel in failing to raise this claimdirect appeal excusesstprocedural default of
the claim. Leonard asserts in this subclaim tistrial counsel rendered ineffective assistance
of counsel when they failed to attempt to rehabilitate potential jGlanger, Allen, and Ison.

Each of the potential jurors had expressed an unwillingness to impose the death penalty. (Doc.

61-13 at PagelD 7157-58, 7174-75, 7203-05.)
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The Supreme Court has held that a potéptrar cannot be exaded on the sole ground
that he or she voiced general objectiomghe imposition of capital punishmeitherspoon v.
lll., 391 U.S. 510, 522-23 (1968). Rather, the trialtoowist inquire whethrea potential juror’'s
views would “prevent or substaally impair the performance of his duties as a juror in
accordance with his instructions and his oatWainwright v. Witt469 U.S. 412, 424 (1985)
(citation omitted)). The voir dirguestioning of potential juroGSlover, Allen, and Ison did not
run afoul ofWitherspooror Wainwright These jurors were questioned by trial counsel and by
the judge. They did more than voice generagoiipns to the death penalty. Potential juror
Glover called the death penaltyuet and against his belief¢Doc. 61-13 at PagelD 7157-58.)
He stated that he could notpse the death sentence even in the law allowed it and the evidence
warranted it. Id.) Potential juror Allen stated that heuld not, for religious reasons, “follow
the Court’s instructions and the law as providgdhe Court and fairly consider the imposition
of the sentence of death if the evidem@erants it and the law allows it.'1d{ at PagelD 7174—
75.) Potential juror Ison stated that she dmdt sign a verdict of death even if the judge
instructed that she must do so if the jusyrid that the aggravatimircumstances outweighed
the mitigating factors. Id. at PagelD 7204-05.)

The Court concludes that Leonard has notdisteed that his appelle counsel erred in
failing to assert these subclaims on directeghp He has not estadited either deficient
performance or prejudice by his tratorneys or his appellate attorneys on these issues. He also
has not established that his argnts on these issues were strartgan his arguments on claims
which appellate counsel did assentappeal. As such, the ported ineffective assistance of

appellate counsel does not excuse the proeddefault of the underlying subclaims.
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D. Conclusion

For the foregoing reasons, the Court will deny the Twentieth Ground for Relief. The
Court grants a certificate oppealability only as to the subclaims based on the failure to
impeach the testimony of Gries and Minges, #uk lof an investigatn, and the testimony of
Jeanne Hutcherson.

GROUND TWENTY-ONE

Leonard’s right to the effective assisince of counsel was violated when his
counsel performed deficiently during the miigation phase of his capital trial,
in violation of the Sixth, Eighth, and Fourteenth Amendments to the
Constitution.

Leonard was denied the effectivassistance of counsel when his
counsel failed to conduct a reasorde investigation into issues
relevant to the mitigation phase.(Doc. 6 at PagelD 138.)

Leonard was denied the effectivassistance of counsel when his
counsel presented incomplete, damaging, and misleading
information during the mitigation phase. (Id. at PagelD 143.)

A. Mitigation Evidence
Leonard presented two of the subclaims com@iin this ground for relief in his Post-
Conviction Petition. The Ohio apgle court denied the subclaims:

{11 20} Leonard directed his seventh ctaand the balance of his fifth claim
against the adequacy and effectivenalscounsel’s preparation for and
presentation of the case in mitigation. The defense presented at trial a mitigation
theory that proposed that Leonavds a good person who had acted out of
character when he killed Dawn Flick. The evidentiary material offered by
Leonard in support of his claims of coelis ineffectiveness merely supported an
alternative theory of mitigtion. When, as here, counsel presented the case in
mitigation competently, in view of the facavailable to them, evidence offered to
prove the existence of mitigation eviderniat counsel had failed to present at
trial, and that supported an alternativedty of mitigation, did not provide proof
of counsel’s ineffectivenessSeeState v. Post1987), 32 Ohio St.3d 380, 388—
389, 513 N.E.2d 754. Because Leonard faitedemonstrate substantive grounds
for relief, we hold that the common pleasurt properly deniethe seventh claim
and the balance of the fifth claingeePankeysupra Jacksonsupra
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Leonard 157 Ohio App. 3d at 662.

Leonard’s ineffective assistance of kicaunsel subclaims are governed by $teckland
standard. 466 U.S. at 687. In presenting thesmslin this habeas action, Leonard focuses his
attention on the defiency prong of th&tricklandstandard, not on theggjudice prong. Leonard
argues that the state court erme@jiving his trial counsel’s ledgatrategy deference because it
was not the product of a reasonabhestigation. “[S]trategichoices made after less than
complete investigation are ressble precisely to the extahiat reasonable professional
judgments support the limitats on investigation.’ld. at 690-91. Leonard argues that his trial
counsel unreasonably limited their investigationhe goal of finding edence that Leonard was
a good person. He asserts thia tounsel’s investigator speko only three Leonard family
members in completing the investigation, thoughQbert does not see proof of that assertion
on the evidence cited. (Doc. 61-4 at Pagefib4—66.) Leonard argues that a reasonable
investigation requires more thaoquiring “only rudimentary knodge of his history from a
narrow set of sourcesXViggins 539 U.S. at 524. The Courtlhassume without deciding that
Leonard can establish tkeficient performance dfis trial counsel.

Leonard’s subclaims falter, however, when he attempts to prove prejudice. “When a
defendant challenges a death sentence sucle am¢hat issue in thsase, the question is
whether there is a reasonable probability,thbsent the errors, the sentencer—including an
appeals court, to the extentrilependently reweighs the egitte—would have concluded that
the balance of aggravating and mitigateagumstances did not warrant deatlstrickland 466
U.S. at 695. Leonard argues that if hisltt@unsel had done a more thorough investigation,
they would have used a different mitigation &gy and could have convinced at least one juror

to impose a life sentence. Leonard arguestttetcounsel should have presented evidence
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about his unusually strict upbringing, his laaflka relationship with his emotionally distant
mother, his similar personality to his strict, tadapered father, his feelings of inadequacy and
anger, the disapproval he felt from his family after he had a child out of wedlock, and his history
of engaging in sexual relationships devoid of emotional intimacy. (Doc. 61-4 at PagelD 3561—
63, 356667, 3571-74, 3993-4013.) Leonard suggestsishatidence would have engendered
a jury’s sympathy towards him and helped the jumgerstand that he was ill-equipped to handle
the heartbreak of a break-up from Flick. Aduti@lly, he argues théis trial counsel should
have presented evidence that he had adjustido life in prison. “[E]vidence that the
defendant would not pose a danger if sparedddeh penalty] (buhcarcerated) must be
considered potentially mitigating.Skipper v. S.C476 U.S. 1, 5 (1986). kally, he asserts that
the mitigation expert, Dr. Hawkins, shouldvieaexplained “how Leonard’s history and
background influenced his development, howfé@ed Leonard’s perception of himself and
others, and how it affectdds relationships.” (Doc. 39 at PagelD 981.)

Though not addressed by counsel or by the Meage Judge, the Court finds that this
ineffective assistance of counsel subclaim ovendfisthe conflict of inteest subclaims stated
in the Ground Nineteen. Leonard argued in GebNineteen that hisiéd counsel failed to
investigate and present mitigation evidence wknolld have portrayed Leonard’s family in an
unflattering light. Leonal relied on the sanmehorsevidence to support Ground Nineteen and
Ground Twenty-One. The Court found for Ground Neeetthat trial counselid present at least
limited evidence during the sentencing phase athautollowing mitigation topics: Leonard’s
strict upbringing, his feelings afiadequacy and his habit oftdimg up emotions, the presence
of foster children in his alrely large family, the central roledhthe Catholic faith and church

played in his family life, his struggles at schantd the fact that he was the only family member
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not to be educated in Catholic schools. Bha® all mitigation topics which Leonard suggests
that his trial counsel failed to aequately present to the juryCdmpareDoc. 61-15 at 8593-97,
8646-47, 8649, 8656, 8715-87A&Qh Doc. 61-4 at PagelD 3561-63, 3566—67, 3571-74, 3993—
4013.) The fact that much of the new evideisceumulative of evidence which was introduced
as mitigation undercuts the prejudice argumépjn order to establish prejudice, the new
evidence that a habeas petitioner presents diffist in a substantial way—in strength and
subject matter—from the evidenceuwlly presented at sentencingMicGuire v. Warden738

F.3d 741, 757 (6th Cir. 2013) (quotihtill v. Mitchell, 400 F.3d 308, 319 (6th Cir. 2005)).

The Court acknowledges that Leonard’s tc@alinsel had a different mitigation strategy
than Leonard now argues counsel should have used. Trial counsel did not emphasize these
negative aspects of Leonard’s uplging which were presented ihe mitigation testimony. The
mitigation testimony focused on Leonard’s skiltiwhorses and as a carpenter, his kindness to
family members, and his love for takildren. (Doc. 61-15 at PagelD 8651, 8661, 867071,
8676, 8725, 8731-32, 8740). Trial counsel presentethfme that Leonard was a good person
whose actions committing the crimes were ingsteat with his life up until that point.ld. at
PagelD 8786.)

However, in the final analysis, Leonard dot establish that there is a reasonable
probability that the jury would have conclubi#hat the aggravating circumstance did not
outweigh the mitigating circumstances if trial coeinsad presented a different mitigation case.
Leonard points to no cases holding that an attorney’s failure to present mitigation facts similar to
those omitted here was deficient performance and prejudicial. A finding of prejudice in the
sentencing phase of capital cases “is not maglyi, especially wherthe petitioner was not a

victim of abuse and did not suffer fraany mental disorders difficulties.” Hawkins v. Coyle
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547 F.3d 540, 550 (6th Cir. 2008). The Sixth Circuitlawkinsprovided a list of cases in
which counsel’s failure to investigate mitigeg evidence prejudiced the defendant, but most
common relevant mitigating factors in those cases are not present here: alcoholic parents,
physical or sexual abuse of the defendaxjipsure to extreme violence during youth, drug
addiction, brain damage, and severe mental ilineksat 549-50. Significantly, the omitted
mitigation facts for Leonard are even less severe than the omitted personal history mitigation
facts the Sixth Circuit found iHawkinsto be insufficient to warrard finding prejudice: alcohol
abuse by Hawkins’ father, extramarital affaarsd spousal abuse by Hawkins’ father, favoritism
shown to Hawkins’ brother, the childhood deatiHawkins’ sister, ad Hawkins’ depression
and attempts at suicided. at 550-51. For these reasons, tloei€concludes that Leonard has
not established the ineffective assistanceoninsel based upon an insufficient mitigation
investigation.

B. Sentencing Attorney Arguments and Instructions

Leonard presented the final subclaim arguethimground for reliebn direct appeal. He
argues that trial counsel wereeffective because they awerroneous and misleading
statements about the law during the sentencing pifdabke trial. Leonardontends that his trial
counsel wrongly shifted the burden of proot.eonard at sentencing when he stated during
opening statement that the defense was goifightow” how Leonard’s “good life . . . surely
outweigh[s] the one aggravating factor that theyhave shown.” (Doc. 61-15 at PagelD 8576—
77.) Trial counsel also erred whiea told the jury that “the ddapenalty in this case is not the
right - - will not be the ght verdict for you or the recommendation for youd. &t PagelD

8577.) Finally, Leonard assertsthhis trial attorney errethen he referred to plural
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“aggravating circumstances” in the closing angunts when only one aggravating circumstance
had been proven.ld. at PagelD 8785.)

The Ohio Supreme Court denied the subclaim on the merits:

{1 151} Leonard raises other ineffectivesestance claims related to the penalty

phase. Leonard contentist during opening statemenounsel reversed the

penalty-phase balancing test, saying thatlife that Leonard had led until the

murder outweighed the aggravating facaod that the jury’s penalty verdict was

only a recommendation. However, the trial court correctlyuntd the jury on

the legal standards. Thus, any nasstient by counsel was nonprejudici@ke

State v. Stalling&2000), 89 Ohio St. 3d 280, 286, 731 N.E.2d 159.

Leonard 104 Ohio St. 3d at 83. Because this was a merits determination, Leonard must
establish that Ohio Supreme Court decision vesxtrary to or an unreasable application of
clearly established federal law. dreard does not meet this burden.

Leonard asserts that the Ohio Supré@oert erred because it did not assess the
prejudicial effect of the alleged misstatementsansideration of the tdity of the evidence.
However, Leonard does not take the next sfggroving prejudice in the totality of the
circumstances. He does not dispute the correctndke trial court’s instretions to the jury at
the sentencing phase as to the burden of pr@dc. 61-15 at PagelB809—-10.) The trial judge
did refer to plural “aggravatingrcumstances” in his final instruotis, but he also clarified that
the specifications from Count One and CounbTvad merged for purpose of sentencing. (Doc.
61-15 at PagelD 8806, 8811.) He defined the meagedavating circumstance to be “that the
aggravated murder was committed while the offender was committing, attempting to commit, or
fleeing immediately after committing or attemptitoagcommit rape, and the defendant was the

principal offender in the commissiarf the aggravated murder.’Id( at 8811.) The trial judge

also stated that it was his ratedefine the law to the jury.Id; at PagelD 8807.)
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In sum, Leonard has failed to prove pidige arising from the alleged deficient
performance of his trial counsgliring the sentencing phase of thal. The Court agrees with
Magistrate Judge Merz’s rexmnendation and will deny the Twenty-First Ground for Relief.
The Court will issue a cificate of appealabilityon the issue about tiseope of the mitigation
investigation.

GROUND TWENTY-TWO

Leonard was denied the effective assistana of appellate cansel on his sole
appeal of right to the Supreme Court ofOhio and as such his rights under
the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States
Constitution were violated.

(Doc. 6 at PagelD 149.)

Leonard first asserted this ground for relrehis Application for Reopening filed in the
Ohio Supreme Court pursuant to Ohio Supré&oart Practice Rule 11 on March 8, 2005. (Doc.
61-3 at PagelD 2903-14.) The Ohio SupremerCadenied the Application for Reopening on
June 29, 2005Leonard 106 Ohio St. 3d 1407.

In this ground for relief, Leonard asserts thatappellate counsel were ineffective when
they failed to raise certain meritorious claimsdinect appeal, including the trial court’s error in
admitting improper hearsay statements of Dawn Flick at the $ga3round Two subclaim B),
the trial court’s error in givig erroneous instruction abouethdmission of evidence at the
sentencing phase of the triskeGround Eight subclaim A), arttie ineffective assistance of
trial counsel $eeGrounds Twenty and Twenty-One). Thefiiectiveness of appellate counsel is
raised here as a substantive grounds for rel@fsimply as cause to excuse the procedural
default of the underlying claims. The Court found in Grounds Two, Eight, and Twenty that
Leonard could not prove the inetive assistance of his appellatinsel as excusing cause.

The same analysis forecloses the grantingldf on Ground Twenty-Two on the same issues.
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Ground Twenty-One concerned issues which Letinattorneys properly raised on direct
appeal or in post-conviction relief proceedingeonard cannot support an ineffective assistance
of appellate counsel claim on thesksaof those issues either.

The Court will address one other issue marels to this ground for relief. Leonard
argues that the despite the fact that the Objmré&ne Court denied this claim on the merits, this
Court should considetehorsevidence developed in the habeas case. Leonard submitted for
consideration the depositiorstenony of attorneys Normanubin and Herbert Freeman, the
attorneys who presented his dirappeal to the Ohio Supreme@t. Magistrate Judge Merz
found that the Court was prohibited frownsidering the deposition testimony becalséen
mandates that the Court consider only the evidbrbtare the state court in its merits review.

131 S. Ct. at 1400. Leonard argues thatthien evidence limitation should not apply because
he was not given a full and fair opportunitystdomit evidence outsidedhiecord to support his
Application for Reopening.

The Court disagrees with Leonard’s intetptmn of Ohio law. Ohio Supreme Court
Practice Rule 11.06 governs applications fopening “based on a claim of ineffective
assistance of appellate counsel in the SuprensetCdOhio S. Ct. Prac. R. 11.06(A). The Ohio
Supreme Court Practice Rules provide for couttsebtablish the basis for their applications
with “(4) [a]n affidavit stating the basis fordtclaim that appellate counsel’s representation was
ineffective . . . which affidavit may include citati® to applicable authorities and references to
the record; [and] (5) [a]ny relevant partstioé record available the applicant andll
supplemental affidavitgpon which the applicant relies.” Ohio S. Ct. Prac. R. 11.06(B)(4) & (5)
(emphasis added). The Rules also permit &heetiary hearing if the Ohio Supreme Court

determines that a hearing “is necessary.'ioGh Ct. Prac. R. 11.06(H). The Ohio Supreme
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Practice Rule treats the case record and sugpiEhaffidavits separdiein subsection (B)(5)
implying that supplemental affidavits can include evideselgorsthe record. The Court agrees
with MagistrateJudge Merz thatullencontrols. The Court cannobnsider the attorney
deposition evidence developed after the Ohio &uerCourt issued its merits decision denying
the Application to Reopen.

The Court will deny Ground Twenty-Two. &ICourt will not issa a certificate of
appealability on this issue.

GROUND TWENTY-THREE

Leonard’s rights under the Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Cortgsution were violated when he was
convicted and sentenced to death undé€dhio’s death penalty system which
fails to provide an adequate system adppellate and proportionality review
in death penalty cases.

(Doc. 6 at PagelD 151.)

In this claim, Leonard objects to theoportionality review procedure followed by the
Ohio courts. There is some dispute whether Labraised this claim odirect appeal. Leonard
asserts that he raised this olaas his nineteenth propositionlafv on direct review. However,
as pointed out by the Magistrate Judge, in pnaposition of law Leonardlleged that his death
sentence was excessive and disproportionate ceahpausentences in otheases. (Doc. 61-2 at
PagelD 2544.) The Ohio Supreme Court denied that claéonard 104 Ohio St. 3d at 80, 92.
The Ohio Supreme Court found that “the penatiposed here is not excessive when compared
with similar cases in which deaslentences have been approveld.’at 92. The Court does not
interpret Leonard’s direct appeal claim to inclagheattack on the constitutionality of Ohio’s
proportionality review scheme in general. Aslsuhe Court will deny thelaim as procedurally

defaulted. SeeO’Sullivan, 526 U.S. at 845-48.
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Additionally, the claim fails on the meritd.he Ohio Revised Code calls for the Ohio
Supreme Court to conduatproportionality review:

[T]he supreme court shall review thelgpment in the case and the sentence of

death imposed by the court or panel oéthjudges in the same manner that they

review other criminal cases, except ttiaty shall review and independently

weigh all of the facts and other evidence disclosed in the record in the case and

consider the offense and the offenttedetermine whether the aggravating

circumstances the offender was found guilty of committing outweigh the

mitigating factors in the case, and whether sentence of death is appropriate. In

determining whether the senterafedeath is appropriate, . the supreme court

shall consider whether theentence is excessive or digportionate to the penalty

imposed in similar cases
Ohio Rev. Code § 2929.05(A) (emphasis addedpnh&d contends that the italicized language
should be interpreted to mandate that the Glipreme Court compare the facts of each death
sentence case to the facts in cases in whictlghth penalty was imposed and to cases in which
life sentences were imposed.

Leonard’s interpretation & 2929.05(A) has been rejectedthg Ohio Supreme Court as
a matter of Ohio law:

We hold, therefore, thatéhproportionality review required by R.C. 2929.05(A) is

satisfied by a review of those casazatly decided by the reviewing court in

which the death penalty has been imposed.No reviewing court need consider

any case where the death penalty was sdogthhot obtained awhere the death

sentence could have been sought but was not.
Ohio v. Steffen31 Ohio St. 3d 111, 123-24, 509 N.E.2d 383 (1987). Additionally, the Sixth
Circuit has held that the Constitution does negjuire the type gbroportionality review
advocated for by Leonardsee e.g.Getsy v. Mitchel495 F.3d 295, 306-07 (6th Cir. 2007)
(stating that a defendant “sinypghad no constitutional guaranteathis jury would reach the

same results as prior or futyteies dealing with similar factg;respective of the offense with

which he was chargedyilliams v. Bagley380 F.3d 932, 962 (6th Cir. 2004) (“This court has
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held repeatedly that Ohio’s system of proportlipaeview complies with the dictates of the
Due Process Clause.”). Accordipgthe claim fails on the merits.

The Court will deny Ground Twenty-Three on therits and as procedurally defaulted.
The Sixth Circuit recently has granted a certigcat appealability in another case challenging
Ohio’s proportionality review systenHlill v. Mitchell, Case Nos. 13-3412/13-3492, Doc. 37-1
(6th Cir. Aug. 13, 2014)d. Doc. 31 (6th Cir. May 23, 2014). iBhCourt will gran a certificate
of appealability on Ground Twenty-Three as well.
GROUND TWENTY-FOUR

Leonard’s rights under the Sixth, Eighth, and Fourteenth Amendments to

the United States Constitution were violated when he was convicted of

aggravated murder without legally sufficient evidence, and contrary to the
manifest weight of the evidence.

(Doc. 6 at PagelD 156.)

Leonard asserts that the State of Ohid ingufficient evidence to prove that Leonard
committed aggravated murder. Specifically, Leonard has narrowed this claim in his Objections
to the R&R to an argument that the State hadfiicient evidence to prove attempted rape, an
element of aggravated murder. (Doc. 53 at Eadd35.) Leonard firsasserted this claim on
direct appeal. The Ohio Supremeu@tadenied the claim on the merits:

{11 76} In his sixth proposition of law,eonard claims that the evidence was
insufficient to support his aggravateturder convictions. We disagree.

* * %

{11 78} Leonard was convicted of twauants of aggravated murder: purposely
causing the death of Flick while coriiting, attempting to commit, or fleeing
immediately after committing or attempting to commit rape, and the purposeful
killing of Flick with prior calculation and desigrSeeR.C. 2903.01(B) and (A).

{11 79} We conclude that sufficient evadce was introduced at trial to support
these convictions. On the nighttbe murder, Leonard twice followed and
stopped Flick in her car. After stoppihgr car the second time, Leonard ordered
Flick to return to her house. Leondallowed Flick to her home, where he
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handcuffed her and held her at gunpoin¢onard confessed to firing three shots
into Flick’s head from close range. Leonatdo told police that just before he
shot Flick, he had been on top of her with his pants down because they had
“decided to [have sexualtercourse] on the floor.”

{1 80} Although Leonard’s confession suggettat Flick had consented, there

was substantial evidence of forcible sdxaanduct, and a rainal trier of fact

could find Leonard guilty of attempted rapBege.g, State v. William$1996),

74 Ohio St.3d 569, 576, 660 N.E.2d 734ate v. Scudd€i994), 71 Ohio St.3d

263, 274-275, 643 N.E.2d 52But cf.State v. Davi$1996), 76 Ohio St.3d 107,
114-115, 666 N.E.2d 1099 (holding that &rnde that victim’s body was found
naked, that victim had been seen pushing the defendant away before she was shot,
and that there were possible finger ntaok one of the victim’s thighs was
insufficient evidence to support attemptggbe conviction). Police found Flick’s
body lying in a pool of blood on her livimgom floor, partially nude. She had

been shot three times in the head, hatipa had been pulled down to her thighs,
one pant leg had been pulled off, the otied been pulled down to her calf, and
one shoe had been removed. Her hands were bound by handcuffs, and bruising
on her wrists indicated that she hadiggled while handcuffed. Marks on her

neck and petechiae on her face inthdathat she had been strangled.

Leonard 104 Ohio St. 3d at 67—68.
Insufficient evidence claims in habeas prodegslare subject to two layers of judicial
deference:
First, on direct appeal, it is the responi#ipiof the jury—not the court—to decide
what conclusions should be drawn fronidewice admitted at trial. A reviewing
court may set aside the jury’s verdictttve ground of insufficient evidence only
if no rational trier of factould have agreed with thary. And second, on habeas
review, a federal court may not overiw state court decision rejecting a
sufficiency of the evidence challenge slynbecause the federal court disagrees
with the state court. The federal comgtead may do so only if the state court
decision was objectively unreasonable.
Coleman v. Johnspri32 S. Ct. 2060, 2062 (2012) (internal @iimns and citations omitted).
This Court agrees with the Ohio Supreme €and Magistrate Judge Merz that Leonard’s
insufficiency of the evidence claim fails oretmerits, especially ilight of the doubly

deferential review in habeas proceedingbckRwas found partially undressed, bruised, and in

handcuffs. The evidence was sufficient fguiy to convict Leonard of attempted rape.
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The Court will deny this ground for relieMagistrate Judge Merz recommended
granting a certificate of appealktty because “sufficiency of the evidence claims are so much a
matter of individual judgment.” (Doc. 47 atdg®dD 1278.) The CourtWissue the certificate
of appealability on this issue.

GROUND TWENTY-FIVE

Leonard’s right to a fair and impart ial jury and equal protection were
violated when the state engaged in racialiscrimination in the selection of
members of the grand jury and petit jury venire as guaranteed by the Fifth,
Sixth, Eighth, and Fourteenth Amendments to the United States
Constitution.

(Doc. 6 at PagelD 159.)

Leonard withdrew this ground for relief Ims Objections. (Doc. 53 at PagelD 1436.)

GROUND TWENTY-SIX

Leonard’s constitutional rights to due process, equal protection, and a
reliable trial and sentencing were violagd by Ohio’s inadequate state post-
conviction process that failed to provide a remedy for Leonard to fully and
fairly vindicate his federal constitutional claims in the state courts.

(Doc. 6 at PagelD 163.)

Leonard challenges the constitutionality of Ohio’s procedures for post-conviction relief
as set forth in Ohio Revised Code § 2953.21. Leofiatcasserted this alm in his Petition for
Postconviction Relief. The Ohio appeeatsirt denied the clan on the merits:

{11 38} In his eleventh claim for relifeLeonard contended that R.C. 2953.21
violates the Fifth, Sixth, ghth, Ninth, and Fourteenth Amendments to the United
States Constitution. As we notedpra, R.C. 2953.21(A)(1) requires a
postconviction petitioner to demonstrate aideor infringemat of his rightan

the proceedings resulting in his convictithat rendered the conviction void or
voidableunder the state or federal constibuti The constitutional deprivations
asserted by Leonard in his eleventhirri did not occur during the proceedings
resulting in his convictionsAnd a determination théite postconviction statutes
were constitutionally infirm would ndtave rendered his convictions void or
voidable. Moreover, we held Btate v. FautenberrgDec. 31, 1998), 1st Dist.
No. C-971017, 1998 WL 906395, that R.C. 2953&tsfies the requirements of
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due process. We, therefore, concltinl the common phs court properly
denied the eleventh claim for relief.

Leonard 157 Ohio App. 3d at 667.

Leonard implicitly concedes in his Objections to the R&R that the Supreme Court has not
recognized a constitutional rigtdt post-conviction collateral restv. (Doc. 53 at PagelD 1437).
However, he argues that the Supreme Couvtartinez v. Ryanl32 S. Ct. 1309 (2012), and
Trevino v. Thaler133 S. Ct. 1911 (2013), “recognize[datidefendants have a constitutional
right to have the fair opportunifpr review of the claims that can only be brought for the first
time on post-conviction.” I¢.)

The Court finds thalartinezandTrevinocannot be read to createnstitutional rights in
post-conviction relief proceedljs. The Supreme Courthartinezwas presented with the issue
of whether a convicted person had a constitafioight to effectivecounsel in collateral
proceedings which provide the first occasion toerai€laim of ineffective assistance at trial.
132 S. Ct. at 1315. The Supreme Court avoided the constitutional dimension of the issue,
however, and instead addressed “whether ingfie@ssistance in an initial-review collateral
proceeding on a claim of ineffectivassistance at trial may provickuse for a procedural default
in a federal habeas proceedindd. Indeed, the Supreme Court’s holding was not of a
constitutional dimensionld. at 1315, 1320. The Supreme Cdwetd only that “[ijnadequate
assistance of counsel at initial-review collat@ralceedings may establish cause for a prisoner’s
procedural default of a claim ofeffective assistance at trialltl. at 1315. It expounded upon
its holding as follows:

[W]hen a Stateequires a prisoner to raise dneffective-assistance-of-trial-

counsel claim in a collateral proceeding prisoner may establish cause for a

default of an ineffectivessistance claim in two circumstances. The first is where

the state courts did not appoint counsehm initial-reviewcollateral proceeding

for a claim of ineffective assistancetaal. The second is where appointed

counsel in the initial-reew collateral proceeding, where the claim should have
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been raised, was ineffidee under the standards $frickland v. Washingtod,66
U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). To overcome the default, a
prisoner must also demonstrate thatuhderlying ineffective-assistance-of-trial-
counsel claim is a substantial one, which is to say that the prisoner must
demonstrate that the claim has some mézft. Miller—El v. Cockrell,537 U.S.
322,123 S.Ct. 1029, 154 L.Ed.2d 931 (2003) (desay standards for certificates
of appealability to issue).

Id. at 1318-19 (emphasis added).

In Treving the Supreme Court first summarized khartinezstandard as having four
elements: (1) a substantial ineffective aassisé of counsel claim, (2) “cause” of having no
counsel or ineffective counsel during state celaltreview proceedings, (3) the state collateral
review proceedings were the iaitreview proceeding for the éffective assistance of counsel
claim, and (4) state law required that the ineflecassistance of counsgaim be brought in the
initial collateral review proceedg. 133 S. Ct. at 1918. The Supre@umurt then expanded the
scope of the fourth element, holding that bh&rtinezstandard also applies to the State of Texas
where state law did noequirethat the ineffective assistanceaafunsel claim be brought in the
initial review proceeding. TdhSupreme Court held thisliartinezalso applied where the “state
procedural framework, by reason of its d@sand operation, makeshighly unlikely in a
typical case that a defendant will have a megtoil opportunity to raisa claim of ineffective
assistance of trial counsel on direct appe#d.”at 1921°

The Supreme Court iMartinezandTrevinodid not recognize angonstitutional rights
of convicted persons in post-conviction revipmceedings. Leonard has not proven that the
decision of the Ohio appeals court was contrary to or an unreasapabtation of clearly

established federal law. This Court must dédmy ground for relief. However, the Court will

10 The Sixth Circuit has not held whether an Ohio habeas petitioner can show cause to excuse a procedural default
underTrevina Jones v. BradshawNo. 07-3766, 2015 WL 374883, at *1 (6th Cir. Jan. 28, 2015).
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grant a certificate of appealabylion this claim because reasonable jurists could disagree as to
the future implications dflartinezandTrevina**

GROUND TWENTY-SEVEN

Leonard’s constitutional rights under the Fifth, Sixth, Eighth, and
Fourteenth Amendments to the UnitedStates Constitution were violated
when he was convicted and sentencéo death under Ohio’s unconstitutional
death penalty scheme.

(Doc. 6 at PagelD 165.)

Leonard challenges the constitutaity of Ohio’s death penglin this ground for relief.
He raised this claim on direappeal where it was denied by the Ohio Supreme Chadnard
104 Ohio St. 3d at 88-89.

Leonard cites reports from the Americarr Basociation and the United Nations High
Commission for Human Right plus dissenting and concurrijuglicial opinions, to support this
claim. He does not and cannot cite clearlyldsthed federal law holding Ohio’s death penalty
to be unconstitutionalSee e.gBaze v. Ree$53 U.S. 35, 47 (2008%Bregg 428 U.S. at 187,
Buell, 274 F.3d at 367—70. The Court will deny the Twenty-Seventh Ground for Relief.
However, because reasonable jurists can ardisdggree with the clearly established precedents
finding the death penalty to be constitutionag @ourt will grant a certificate of appealability on
this ground for relief.

GROUND TWENTY-EIGHT

Leonard’s rights under the Eighth and Fourteenth Amendments were
violated by requiring that mitigating factors be proven by a preponderance
of the evidence during the penalit phase of his capital trial.

(Doc. 6 at PagelD 168.)

1 Justice Scalia, in hidartinezdissent, expressed the concern that the result of the Supreme Court’s equitable
holding was “precisely the same” as if the Supreme Codrhk#l that there was a constitutional right to counsel in
state collateral review. 132 S. Ct. at 1321 [{&cd. dissenting joined by Thomas, J.).
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Leonard asserted this alaion direct appeal where it was denied by the Ohio Supreme
Court. Leonard 104 Ohio St. 3d at 88. The Magistratelge recommended that the claim be
denied on the merits. Leonard does not rarseobjections to this recommendation in his
Objections to the R&R. (Doc. 53 at PagelB03—-07.) Therefore, the Court considers Ground
Twenty-Eight to be withdrawnAlternatively, the ©urt denies this claim on the merits.
GROUND TWENTY-NINE

The practice of execution by lethal ifection violates Leonard’s right to be
free from cruel and unusual punishmentunder the Eighth and Fourteenth
Amendments to the United States Constitution.

(Doc. 6 at PagelD 170.)

Petitioner Leonard withdrew this Ground TwieiNine. (Doc. 39 at PagelD 947.)
GROUND THIRTY

The cumulative effects othe errors and omissions geforth in the preceding
claims for relief prejudiced Leonard anddeprived him of his right to a fair
trial and sentencing determination in volation of the Fifth, Sixth, Eighth,
and Fourteenth Amendments to tle United States Constitution.

(Doc. 6 at PagelD 172.)

Leonard asserted this claim for cumulativeoeon direct appeal vére it was denied on
the merits by the Ohio Supreme Court:

{11 185} In proposition 29, Leonard caenids that his death sentence is
inappropriate and must be reversed. Ledm@agues that the cumulative effect of
errors committed at trial undermine the abliity of his sentence. However, the
errors committed at this trial do notrapel invocation of the cumulative-error
doctrine set forth irstate v. DeMarc¢1987), 31 Ohio St.3d 191, 31 OBR 390,
509 N.E.2d 1256, paragraph two of the syllabBeg e.g, State v. Moorg¢1998),

81 Ohio St.3d 22, 41, 689 N.E.2d 1. Leonaackived a fair trial; the errors
committed during trial were harmless or nonprejudicial, cumulatively as well as
individually. Seee.g, State v. Goff82 Ohio St.3d at 140, 694 N.E.2d 916.
Leonard’s 29th proposition of law is overruled.

Leonard 104 Ohio St. 3d at 89-90.
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Leonard concedes that thexthi Circuit has refused toeegnize a claim for cumulative
error post-AEDPA as stated Moreland v. Bradshaw699 F.3d 908, 931 (6th Cir. 2012). (Doc.
53 at PagelD 1441.) Leonard objected to thiswclaierely to preserve the issue for appellate
review. (d.) The Court will deny this ground for relieh the merits. Additionally, the Court
will not issue a certificat of appealability on this ground for relief.

IV.  CONCLUSION

For the foregoing reasons, thelddas Petition (Doc. 6) is hereD¥ENIED, Magistrate
Merz's R&R (Doc. 47) and Supplemental R&R (Doc. 60)AFEIRMED , and the Objections
(Doc. 53) and Supplemental Objections (Doc. 66X aW&RRULED . A Certificate of
Appealability is hereb$sRANTED as to Grounds One, Sixteen (subclaim B), Nineteen, Twenty
(the subclaims based on the failure to impeaehdbtimony of Gries and Minges, the lack of an
investigation, and the testimony of Jeanne Huti®), Twenty-One (the subclaim on the scope
of the mitigation investigation.), Twenty-ThreBventy-Four, Twenty-Six, and Twenty-Seven.

IT 1S SO ORDERED.

S/Susan J. Dlott
Judge Susan J. Dlott
United States District Court
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