
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

WILLIAM LUCA,

Pla int iff

v. C-1-09-340

SELECTIVE INSURANCE COMPANY
OF SOUTH CAROLINA,

Defendant

This mat ter is before the Court  upon the Report  and

Recommendat ion of the United States  Magist ra te Judge (doc. no. 13),

pla int iff’s object ions ( doc.  no. 15) and defendant ’s response (doc. no. 16).

The Magist ra te Judge recommended that  defendant ’s pret ria l Mot ion to

Bifurcate and Stay Discovery on Pla i nt iff’s Cla ims for Bad Faith and

Punit ive Damages (doc. no. 4) be granted.

Pla int iff objects to  the Judge's Report  and Recommendat ion on the

grounds that  his findings are cont rary to law .
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Pla int iff origina lly filed this act ion in sta te court  on April 17, 2009,

a lleging a breach of con t ract  c la im based on the underinsured motorist

provision of an automobile  insurance policy issued by defendant .  Pla int iff

a lso a lleged ext ra-contr actua l c la ims for bad fa ith and punit ive damages

arising from defendant ’s a lleged fa ilu re to reasonably invest igate,

process, and pay pla int iff’s c la im in good fa ith. (Doc. 6).  This mat ter w as

removed to federa l court  on May 15, 2009. (Doc. 1).   

Pursuant  to Fed. R. Civ. P. 42( b), defendant  requests  bifurcat ion of

the bad fa ith and punit ive damages c l a ims from pla int iff’s underlying

breach of contract  c la im for underins ured motorist  coverage for purposes

of discovery and t ria l.  Defendant  a lso requests t hat  discovery be stayed

on the ext ra-contractual c la ims pendi ng the resolut ion of pla int iff’s

underinsured motorist  coverage c la im.   Defendant  asserts three reasons

for its requests.  First , defendant  argues   that  pla int iff must  prove the

va lue of his underinsured motorist  coverage c la im before his bad fa ith

c la im w ill be ripe.  Defendant  asserts pla int iff may not  mainta in an act ion

for bad fa ith w ithout  first  proving his underlying breach of  cont ract  c la im.
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Second, defendant  contends  that  a llow ing the bad fa ith c la im to go

forw ard w ould unduly pre judice its defense on the underlying

underinsured motorist  c la im because the ant ic ipated discovery sought

on the bad fa ith c la im w ould require  product i on of documents protected

by the w ork product  and at torney-c lient  privileges.  Third, defendant

asserts that  pla int iff’s bad fa ith c l a im is subject  to Ohio Rev. Code §

2315.21(B) w hich sta tutorily mandates the bifurcat ion of pla int iff’s

compensatory and punit ive damages c la ims. 

Pla int iff did not  filed a memor andum in opposit ion to the mot ion to

bifurcate and stay the c la ims for bad fa ith and pun it ive damages.

Pursuant  to S.D. Ohio Civ. R. 7 .2(a)(2 ), the fa ilure of a  party to file  a

memorandum in opposit ion to a mot ion may be cause f or the Court  to

grant  the mot ion as filed. 

Pla int iff has offered no just  caus e to the Magist ra te Judge or this

Court  for this fa ilure.  Pursuant  to S.D.  Ohio Civ. R. 7 .2(a)(2), the fa ilure

of a  party to file  a  memorandum in opposit ion to a mot ion may be cause

for the Court  to grant  the mot ion as filed.  Accord ingl y, the Magist ra te

Judge has RECOMMENDED that  defendant ’s  Mot ion to Bifurcate and Stay
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Discovery on Pla int iff’s Cla im for Bad Faith and Punit ive Damages (doc.

no. 4) be GRANTED.

In his object ion to the Magist ra te Judge’s Report  and

Recommendat ion, pla int iff sta tes that  he agrees w i th the bifurcat ion of

the bad fa ith c la ims for t ria l but  obj ects to staying discovery on the bad

fa ith c la im.  He w ishes  the t ria l be conducted in tw o  parts w ith the first

part  be ing a determinat ion of the in jury damages he incurred from his

acc ident  and upon receiving a verdic t  fo r those damages, a fter a  short

break, the presentat ion of the bad fa ith c la im and punit ive damages c la im

could begin.  To keep the “short  break”  to a  minimum, the discovery

should not  be stayed.  He argues the a lternat ive w ould be to adjourn the

jury w hile  discovery is conducted and reconvene the t rier of facts a t  a

la ter date, months la ter.

He further sta tes that  he in formed defendant  of his posit ion by

le t ter of September 21, 2006 and states “NO respons e w as received to

counsel’s le t ter and the MJ’s R& R w a s issued a month la ter on October

19 th .”
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Exhibit  E at tached to defendant ’s memorandum is a  le t ter

addressed to pla int iff’s a t torney dated October 6, 2009 w hich spec ifica lly

re fers to pla int iff’s September 21, 2009 le t ter, faxed to pla int iff’s

at torney, “and states you w ill need to file  a  respon se to our mot ion to

stay the discovery and the bifurcat ion of the t ria l.”

T it le  28 U.S.C. §  636(b)(1)(A) provides:

(b)(1) Notw ithstanding any provision of law  to the cont rary--

(A) a  judge may designate a magist ra te judge to hea r
and determine any pret ria l mat ter pending before the court ,
except  a  mot ion for injunct ive re lie f, for judgment  on the
pleadings, for summary judgment , to dismiss or quas h an
indic tment  or informat ion m ade by the defendant , to suppress
evidence in a  criminal case, to dismiss or to permit
maintenance of a  c lass act ion, to dismiss for fa ilure to sta te
a c la im upon w hich re lie f can be granted, and to involuntarily
dismiss an act ion. A judge of  the court  may reconsider any
pret ria l mat ter under this s ubparagraph (A) w here it  has been
show n that  the magist ra te j udge 's order is c learly erroneous
or cont rary to law . 

CONCLUSION

Upon a de novo  review  of the record, especia lly in light  of pla int iff’s

object ions and statements,  the Court  finds that  the Magist ra te Judge has

accurate ly set  forth the cont rolling pri nc iples of law  and properly applied

them to the part icular facts of th is case.  The determinat ion by the
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Magist ra te  Judge of the pret ria l mot ion is not  c learly erroneous or

cont rary to law .

Accordingly, the Court  hereby ADOPTS the Report  and

Recommendat ion of  the United States   Magist ra te Judge (doc. no. 13).

Defendant ’s Mot ion to Bifurcate and St ay Discovery on Pla int iff’s Cla ims

for Bad Faith and Punit ive Damages ( doc. no. 4) is GRANTED unt il further

Order of the Court .  This mat ter is RECOMMITTED to the United States

Magist ra te Judge for further proceedings according to law .

IT IS SO ORDERED.

         s/Herman J . Weber            
Herman J. Weber, Senior Judge
   United States Dist ric t  Court


