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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

JAMESMARSHALL,
Petitioner, Case No. 1:09-cv429
: District Judge Michael R. Barrett
-VS- MagistrateJudgeMichaelR. Merz

Warden, Ross Correctional Institution,

Respondent.

DECISION AND ORDER DENYING MOTIONS TO EXPAND THE
RECORD AND FOR EVIDENTIARY HEARING;
REPORT AND RECOMMENDATIONS

Petitioner James Marshall brintjss habeas corpus actipro sepursuant to 28 U.S.C. §
2254 to seek relief from his convictions in tHamilton County Common Pleas Court on counts of
murder, involuntary manslaughter, trafficking and possession of marijuana, and firearm
specifications (Petition, Do No. 2, 1 5, PagelD 2).
Marshall pleads the following Grounds for Relief:
Ground One: The judgment of convictiois contrary to law and to
the Due Process Clause of the Fourteenth Amendment to the
Constitution of the United States in that there was insufficient
evidence adduced to establish eant every element of the offense

beyond a reasonable doubt.

Ground Two: The judgment of conviction is contrary to the
manifest weight of the evidence.

Ground Three: The trial court erredo the prejudice of the
appellant by denying his motionsrfludgment of acquittal pursuant
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to [Ohio] Crim R. 29.

Ground Four: The trial court erred when it allowed the State to
present evidence of Appellant’s priact of using a false name in a
misdemeanor probation violation case.

Ground Five: Appellant's due processights were violated
because the State committed prosecutorial misconduct during trial.

Ground Six: The trial court erred when it failed to grant
Appellant’s motion for a new trial.

Ground Seven: The trial court erred tthe prejudice of Appellant
by imposing a sentence that is contrary to law.

Ground Eight: The judgment of convian is contrary to law and
to the Sixth Amendment to theo@stitution of the United States in
that Appellant did not receivdfective assistance of counsel.

(Petition, Doc. No. 2, PagelD 6-15.)

Ground Nine: The %' and 14' Amendment Rights were violated
do [sic] to the Due Process and Eljaeotection [Clauses] to the U.S.
Constitution. In that the Trial Court and Appeals Court denied and
refuse[d] to grant a motion for leave to file delayed motion for new
trial based on newly-discovered esitte. Pursuant to [Ohio] Crim.

R. 33. This case is one of “actual innocence.”

Ground Ten: The Trial Court erred and abused its discretion in
violation of Article 1, section 5 and 6 of the Ohio Constitution and
violated Petitioners Due &cess Right by making his own
accusations in that all affiants wepart of a scheme. Rather than
applying case law to support his findings.

(Motion to Amend, Doc. No. 26, PagelD 1646, 1648.)

Procedural History



Petitioner Marshall was indetl on three separate indients by the Hamilton County
grand jury, all arising from theame set of occurrences. In Case No. B0506040, he and three
co-defendants were charged with one count of etundth a firearm specification. In Case No.
B0600264, he and one co-defendant were chargladwe count of involuntary manslaughter, also
with a firearm specification. Finally, in Cad®. B0602212, he was irdded on two counts of
trafficking in marijuana and one count @ossessing marijuana. The indictments were
consolidated, but then the co-deflants were severed for trialdarshall’s motion. A jury found
him guilty as charged on all counts and spedilices. Marshall's pre-sentence motion for new
trial was denied and he was sentenced to areggtgd term of imprisonment of twenty-one years
to life.

On delayed direct appe&iarshall pled the following assignments of error:

1. The judgment of conviction isontrary to law and to the Due
Process Clause of the Fourteenth Amendment to the Constitution of
the United States in that there sMasufficient evidence adduced to
establish each and every elemehthe offense beyond a reasonable

doubt.

2. The judgment of conviction is coaty to the manifest weight of
the evidence.

3. The trial court erred to thegudice of appellant by denying his
motions for judgment of acquittpursuant to Crim. R. 29.

4. The trial court erred when it alled the state to present evidence
of defendant-appellant’s prior taof using a false name in a
misdemeanor probation violation case.

5. Appellant’s due process rights were violated because the State
committed prosecutorial misconduct during the trial.

6. The trial court erred when it failed to grant appellant’'s motion for a
new trial.



7. The trial court erred to the gudice of defendant-appellant by
imposing a sentence that is contrary to law.

8. The judgment of conviction is contrary to law and to the Sixth

Amendment to the Constitution of the United States in that the

appellant did not receive effeativassistance of [trial] counsel.
(Appellant’'s Brief, Return of Writ, Ex. 19, Pd@e 279.) The court of appeals reversed the
conviction for involuntary manslabter, vacated the separate sentences for trafficking in and
possession of marijuana, and othisenaffirmed the conviction.State v. Marshall175 Ohio App.
3d 488 (Ohio App.3Dist. Mar. 7, 2008). The Ohio Swgme Court declined jurisdiction over a
further appeal.

On December 22, 2006, Marshall filed ditpen for post-conviction relief under Ohio
Revised Code § 2953.21, claiming he had newlyedised a witness whoomld exonerate him.
The trial court denied relief, the court of apfgeaffirmed, and the Ohio Supreme Court again
declined jurisdiction.

On May 6, 2008, pursuant to the court of aggeemand, Marshall vearesentenced to the
twenty and one-half years to life sentencasheow serving. He supplemented counsAhslers
brief on appeal, but the court of appeals foureteéhwvere no appealable grounds and no further
appeal was taken to the Ohio Supreme Court.

Marshall filed his originahabeas Petition on June 19, 2q0®c. No. 2). On April 12,
2010, Marshall filed a motion for leave to filedalayed motion for new trial in the Hamilton
County Common Pleas Court. On Marshall’'stdo and Judge Hogan’s recommendation, Judge
Barrett stayed this case Augusdt, 2010, to permit Marshall to exist that motion for new trial

and/or a successive petition for post-convictielief based on a claim of actual innocence (Doc.



Nos. 20, 22). On May 15, 2012, Marshall reported to this Court that he had exhausted those state
court remedies and moved for reinstatement (Doc. No. 25). The case was reopened and, Judge
Hogan having retired in the interim, the case wansferred to thisidge on May 21, 2012 (Doc.

Nos. 28, 29). At the same time, Marshakdi a Motion to Amend (Doc. No. 26) which was
granted without opposition froméhState (Doc. No. 34). The Wardalso filed a Supplemental

Return of Writ (Doc. No. 33) and Mardhhas filed a Reply (Doc. No. 37).

Motion to Expand the Record

Contemporaneous with his Reply, Marshadls filed a Motion to Expand the Record
pursuant to Rule 7 of the Rules Governing § 2€%4es to include a transcript of proceedings
before the grand jury (Doc. No. 36). In thedy of that Motion, he says he has “submitted a
request for Grand Jury Transcegiursuant to Habeas Rule 618. at PagelD 3272. There is no
other motion, either pending or previously dijewhich seeks discovery of the grand jury
transcripts, so this judge reads the Motion as beéking to have the transcripts produced and then
adding them to the record.

A habeas petitioner is not entitled tesabvery as a matter of course, but only upon a
fact-specific showing of good cause and in the €aw@xercise of disct®on. Rule 6(a), Rules
Governing §2254 CaseBracy v. Gramley520 U.S. 899 (1997}arris v. Nelson394 U.S. 286
(1969); Byrd v. Collins 209 F.3d 486, 515-16 {6Cir. 2000). Before determining whether
discovery is warranted, the Counust first identify the essential elements of the claim on which
discovery is sought.Bracy, citing United States v. Armstrongl7 U.S. 456 (1996). The burden

of demonstrating the materiality of the inmimation requested is on the moving partgtanford v.
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Parker, 266 F.3d 442 (B Cir. 2001),citing Murphy v. Johnsor205 F. 3d 809, 813-15 {sCir.
2000). “Even in a death penalty case, ‘bald assertand conclusory athations do not provide
sufficient ground to warrant requigrnthe state to respond to discovery or require an evidentiary
hearing.” Bowling v. Parker 344 F.3d 487 (B Cir. 2003)quoting Stanford v. Parke266 F.3d
442, 460 (8 Cir. 2001.)
Rule 6 does not "sanction fishing edf®ns based on a pgtner's conclusory
allegations.'Williams v. Bagley380 F.3d 932, 974, {6Cir. 2004) citing Rector v. Johnsor.20
F.3d 551, 562 (5th Cir. 19973ee also Stanford. Parker 266 F.3d 442, 460 {6Cir. 2001).
"Conclusory allegations are not enough to warrastaliery under [Rule 6]; the petitioner must set
forth specific allegations of factltl., citing Ward v. Whitley21 F.3d 1355, 1367 {(5Cir. 1994).
Petitioner has not made any showing or even an argument as to how the grand jury
transcripts would be supportive ahy of his claims. Furthermey grand jury proceedings are
traditionally kept secret. “[T]he proper funatiog of our grand jury system depends upon the
secrecy of grand jury proceedingsUnited States v. 88 Engineering, InG.463 U.S. 418, 424
(1983)Quoting Douglas Oil Co. Wetrol Stops Northeas#41 U.S. 211, 218-219 (1979). Cited
favorably inRehberg v. Paulk566 U.S. _ , 2012 U.S. LEXI&711 (Apr. 2, P12). In the
absence of some showing of relevance to one of the pending claims and materiality, the request to
discover grand jury proceedings and then to ntaken public by including them in the record is

DENIED.



Motion for Evidentiary Hearing

Marshall has also filed, contemporaneous with his Reply, a Motion for Evidentiary Hearing
(Doc. No. 38). Petitioner asserts he is entitled to an evidentiary hearing if the following (3)
conditions are met

(1) A petitioner alleges facts that if proved, will entitle the party to
relief;

(2) the petitioners factual allegations survive summary dismissal
because they are not palpably gutible or patently frivolous or
false;

(3) for reasons beyond the contropetitioner or petioners attorney
(assuming the attorney rendered constitutionally satisfactory
assistance), the factual issues weaoe the subject o full and fair
hearing in the state court or, iffal and fair hearing was held, the
hearing did not result ifactfindings that resolve all the controlling
legal issues.

(Motion, Doc. No. 38, PagelD 330&iing, inter alia, Townsend v. Sajr372 U.S. 293 (1963).)

The law on granting evidentiary hearings iddeal habeas corpus has changed materially
sinceTownsend 28 U.S.C. §2254(e) as adopted by thétarrorism and Effective Death Penalty
Act of 1996 (Pub. L. No 104-132, 110 Stat. 1gZfl#e "AEDPA") provides:

(e)(1) In a proceeding instituted by application for a writ of habeas
corpus by a person in custody purdumthe judgment of a State
court, a determinatioaf a factual issue made by a State court shall
be presumed to be correct. The applicant shall have the burden of
rebutting the presumption of correctness by clear and convincing
evidence.

(2) If the applicant has failed towkdop the factual ss of a claim in
State court proceedings, the coshall not hold an evidentiary
hearing on the claim unless the applicant shows that



(A) the claim relies on

(i) a new rule of constitutional law, made retroactive to cases on
collateral review by the Suprem€ourt, that was previously
unavailable; or

(i) a factual predicate that could not have been previously
discovered through the exercisiedue diligence; and

(B) the facts underlying the claim would be sufficient to establish by
clear and convincing evidence thait for constitutional error, no
reasonable factfinder would haveuhd the applicant guilty of the
underlying offense.

Beyond the AEDPA, on April 4, 2011, thinited States Supreme Court decidadlen v.
Pinholster,563 U.S. __ , 131 S.Ct. 1388 (2011), which kdldat the results of an evidentiary
hearing in federal habeas cannot be used in det@grwhether a state court decision on the merits
of a federal constitutional claim is contraryaioan objectively unreasonable application of clearly
established Suprent@ourt precedent.

Petitioner has not demonstrated that @murt should, in its dicretion, grant him an
evidentiary hearing pursuant to the now-applicatdadards for such heags. Accordingly, the

Motion for Evidentiary Heang is likewise DENIED.

Analysis of the Merits

Facts as Found by the State Courts

The Hamilton County Court of Appeals foune tlollowing facts from the trial testimony:



Junis Sublett was shot by an occoipaf a truck at the Pleasant Run
Apartments in Springfield Township during the early evening of
May 18, 2005. The truck's driver then drove over Sublett's body.
Police officers called to the scene found Sublett lying on the
pavement near marijuana debrShortly after the shooting, the
police officers interviewed witnesses, including Sublett's friend
Randy Washington.

Washington told the police that had not seen the shooting but that

he had been with Sublett moment$doe to carry out a plan that he,
Sublett, and Sublett's neighbat the Pleasant Run Apartments,
Deangelo Tait, had made to rob Tait's drug dealer during a “drug
deal” for two pounds of marijuané&ccording to the plan, Sublett
was to grab the drugs from the dealer and then run to a getaway car
where Washington would be waiting for him.

Washington told the police that the dealer arrived in the parking lot
of the apartment complex as a front-seat passenger in a green Dodge
Durango. Washington stated thafter Sublett had entered the
Durango, he left to get the getaway car and heard two gunshots.

Washington did not know the dealer's name, but he gave a
description and showed the poliastere the dealer lived. He later
viewed a photograph of defemdaappellant James Marshall and
identified him as the dealer. Washington did not know the driver of
the Durango, but he gave the pelia description dfim as well.

After the police had diswered that Marshall'sger Sheila owned a
Dodge Durango and that she also owned property and had children
with a man named Jason Jones, the police obtained a photograph of
Jones and placed it in a phgtaphic lineup. Washington
immediately identified Joness the driver of the Durango.

The police later learned that Mbhedl and Jones we staying in
Lincolnton, North Carolina, underemames Antonio Allen and Will
Jones. Eventually Marshall was arrested and transported back to
Cincinnati. Marshall admitted to img at the shooting but claimed
that a man named DC was his driver and Sublett's shooter, and that
DC was Tait's cousin.

Marshall, Jones, Tait, and Wasgton were charged with various
offenses. Marshall was brought tiwal and convicted of murder,
involuntary manslaughter, drug fiiaking, and drug possession, all
with firearm specifications. Henow appeals, raising eight
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assignments of error.
The State's Withesses

A'Leha Williams, a 14-year-old resident of the Pleasant Run
Apartments, testified that she hattnessed Sublett's shooting from
the first-floor landing of her apement building's outside staircase.
According to Williams, Sublett was shot in the back of his head as he
ran from the passenger side of ae&nish-colored" truck that was
approximately 30 to 40 feet in froof her. Williams said that after
Sublett had fallen to the pavement tiriver sped off and the vehicle
ran over Sublett. Importantly, Williams saw a gun's barrel pointed
out the open front-passenger winddhe heard two shots fired and
saw the victim fall to the ground tef the first shot was fired.
Williams saw a front-seat passenger and a driver in the vehicle, but
she could not identify either and did not see who had fired the shot
that killed Sublett. While wifying, Willlams was shown a
photograph of Sheila MarshallBurango, and she stated that the
Durango looked like the vehiclavolved in Sublett's death.

Virginia Banks, also a resident of the apartment complex, testified
that she had witnessed the shooting while descending the outside
staircase from her third-floor aparent. She thought that she had
heard five gunshots when she noticed the victim about two feet from
a dark green vehicle. She recalledisg the victim take a few steps,

fall, get back up, and then fall @g before he was run over by the
dark green vehicle, which thenespout of the parking lot. While
testifying, she was shown a photagh of Sheila Marshall's
Durango, and she identified the Durango as the vehicle that she had
seen run over Sublett.

Washington's testimony at trial wasnsistent with his statements to
the police. He testified that heuyl8ett, and Tait had planned to rob
Marshall, who had supplied Taitith marijuana in the past. In
accordance with the plan, Tait had arranged for Marshall to sell
Sublett and Washington two poundsnaéirijuana irthe parking lot

of the Pleasant Run Apartments.

Washington waited with Sublett the apartment complex’s parking
lot for Marshall's arrival. Washington was expecting Marshall to
arrive alone and in a black Chelet Monte Carlo that he had
previously seen parked in Marshall's driveway. Instead Marshall
arrived as a passenger in a greenadgo that had been backed into a
parking spot. Marshall called Sutils cellular phone to let him know
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that he was in the vehicle.

Washington and Sublett approachi@ vehicle together. Sublett
entered the vehicle to get the druagsd sat in the back seat behind
Marshall. Washington stood outsides thehicle on the driver's side
until he noticed that the driver looked nervous and was reaching for
the middle console, possibly tetrieve a gun. Washington then
walked to the passenger sidedaaw two pounds of marijuana on
Marshall's lap. Washington eventuallgnt to a nearby breezeway to
wait for Sublett's signal for him to get the getaway vehicle that was
parked in a different parking loSublett gave the signal, but as
Washington proceedetio the getaway vehicle, he heard two
gunshots and a vehicle speeding dffashington returned to the
parking lot where the drug transaction had taken place and saw
Sublett lying on the pavement next to a white grocery bag containing
two bags of marijuana. Washington called an ambulance and then
removed the marijuangjving it to a neighbor.

Washington claimed that the robbg@tan did not call for the use of a
gun. Rather, Sublett was to grdde marijuana and run. Washington
also stated that he knew Subt@aitned a gun but that he did not know
that Sublett had his gun with hithat day. On cross-examination,
Washington admitted that, after he had heard the gunshots, he
thought Sublett might have had the gun with him.

Washington confirmed his prior idgfication of Marshall and Jones,

and he also identified Sheila Mhgdl's green Durango as the vehicle
that Jones had been driving. Washington admitted to the jury that he
had been indicted for his role in Sublett's murder and that he hoped to
receive leniency becauselu$ testimony against Marshall.

Deangelo Tait testified that lmad called Marshall around 2:45 p.m.
on the day of the murder to set umarijuana sale for himself, Randy
Washington, and Junis Sublett. Tad@imed that Marshall was to sell
two pounds to Washington and Subleefore meeting with him for
the sale of half a pound. Additionallhe testified that he was not
related to and did not kv of anyone named DC.

Tait admitted that he had prior éely convictions. Also, he explained
that the state had initially clggd him with murder relating to
Sublett's death, but that the rdar charges were dropped in
exchange for his guiltplea to involuntary maslaughter. The court
had imposed an agreed two-yeamef imprisonment, but the plea
bargain included the state's reseiatof the discretion to seek a
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lesser sentence.

Springfield Township Police Officer Daniel D. Carter testified that
he had received a radio dispatichi shots fired at the apartment
complex at 6:58 p.m. on the night of the murder. He and his partner,
Nick Peterson, were the first officets arrive at tle scene. Carter
observed Sublett's body on the pavement in the path of
passenger-side rear-tire marks thatiraa northwest direction out of

a parking spot. Paramedics took Sublett to the hospital, where he was
pronounced dead.

In the vicinity of Sublett's body, @&r noticed marijuana debris, a
bloodied white plastic bag, bBroken cellular phone, and blood.
Additionally, Carter obseed a bullet hole in theadiator of a vehicle
parked diagonally from where tlilurango had been parked. Carter
observed that the bullet had traveledh northwest direction. Carter
used a diagram and photographs to demonstrate the crime scene upon
his arrival.

Kristin Carter, a nurse, testified that Sublett had arrived at the
hospital fully clothed and that shad recovered a gun from Sublett's
front pants pocket. Carter gave the fully loaded revolver to the police.

Hamilton County Chief Deputy Coroner Gary Utz testified that
Sublett had received a fatal ghos wound to his skull. The bullet
had entered the left side of Sulbkeskull behind and above his left
ear and exited from the skull in front of and above his right ear, likely
rendering Sublett incapable of purposeful movement.

Utz opined that Sublett was faciagvay from and was standing at
least two feet from the gun whdre was shot. Additionally, he
testified that Sublef'wound could have been produced by a fully
jacketed 9-mm Winchester bullet.nigily, Utz testified that Sublett
had injuries indicating that Head been run over by a vehicle.

Springfield Township Police Detective Patrick Kemper took
Washington's statement on the nightted murder. He first testified
that Washington had told him that one of the occupants of the vehicle
had a semiautomatic weapon. Later, after reviewing his notes,
Kemper testified that his notesdicated that Washington had told
him only that the driver had beezaching towards the center console
for something, possibly a gun.

Kemper also relayed that he had had several short telephone
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conversations with Marshall befongs arrest, and that during these
conversations Marshall had noentioned the name DC.

Kemper went to the crime scene several days after the shooting and
looked for a spent casing and bullets. He found a spent 9-mm casing
in the grass two inches from the parking lot, in an area where he
would have expected to find a a&s ejected from a semiautomatic
weapon fired out the front passengendow of the vehicle. Kemper

used measurements and photographs from the crime scene to create a
diagram that depicted the location of the physical evidence,
including Sublett's body, blood stains, tire marks, marijuana, the
spent casing, and the parked vehithat had been struck with a
bullet.

Springfield Township Police Detective James Ohl testified about the
violence associated with drug alelg and his investigation of
Sublett's murder. Ohl stated thpktotographs introduced by the state
accurately depicted what he had seen when he arrived at the crime
scene at 7:15 p.m. He told thenjuthat he had collected what
resembled marijuana debris from the parking lot near Sublett's body,
and that it had been tested ametermined to be 6.57 grams of
marijuana.

He further testified that Wasigton had provided the police with
Marshall's address, and thalthough Washington did not know
Marshall's name, he described him as a "white Mexican." From the
address, the police obtainddarshall's name, and Washington
identified Marshall from a phograph. The police looked for
Marshall's name in a LexisNexis police database. This database
returned the name of Sheila Maadl, Marshall's sister. And by
entering Sheila Marshall's name into the database, Ohl obtained
Jason Jones's name, as Joned 8heila Marshall were in a
relationship and owned property toiger, including a house in West
Chester, Ohio. Ohl discovered ttaiheila Marshall owned a green
Dodge Durango, which was the vehicle described at the scene. But
police driving by the West Chestersidence observed only a black
Monte Carlo in the driveway.

Ohl further testified that, on M&30, 2005, he had received word that
Sheila Marshall had been stoppedioterstate 75 wike driving the
Durango. Ohl responded to this scemal inspected the interior of
the vehicle. Ohl described thiterior as newly cleaned and
containing new pink seat coversywnéoor mats, and new stickers.
He had the vehicle towed to therBygdale Police station and tested
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for forensic evidence such as transfer of blood, skin, and clothing.
The test results were inconclusive.

Ohl received permission from Sheila Marshall to search the West
Chester residence that she shamgtd Jones. Numerous documents
addressed to and pertaining twnds were found in the residence.
Additionally, the search yielded29 pounds of marijuana that had
been compressed into bricks astdred in two freezers. The police
also found guns and ammunition, as well as a magazine clip loaded
with fully jacketed 9-mm Winclater bullets. The police did not
locate the gun designed to use the magazine. But Ohl testified that the
spent casing found in the grass at the Pleasant Run Apartments was
similar in caliber to and bore the same head stamp as some of the
ammunition found irthe residence.

Ohl was unable to locate Marshahd Jones after the shooting. In
early June, Ohl contacted officeirs Lincolnton, North Carolina,
because Marshall's family members had been receiving frequent
phone calls from the area. The calls had been made from a cellular
phone registered to an Antoniollén. Ohl sent the Lincolnton
officers photographs of both Marshahd Jones, and asked them to
investigate an addre#izat he had provided.

After receiving word that Marshall had been apprehended in
Lincolnton, Ohl traveled there to interview Marshall. According to
Ohl, Marshall admitted to being the passenger in the vehicle involved
in the shooting but claimed th&ublett had been robbing him at
gunpoint and had ordered him to put his head between his knees. He
also denied that Jones had bé&wsa driver and claimed not to know
Jones very well. He implicatednaan named DC as the shooter but
did not provide a description of the man other than that he was
"Deangelo's cousin” and th&e drove a green GMC Yukon or
Chevrolet Suburban with a Tennessee license plate.

Finally, the state offered the trial depositions of two Lincolnton
police officers who had found Mardhaiding in woods near the
address Ohl had provided toeth. The officers testified that
Marshall had identified himselas Antonio Allen. The officers
testified that they did not find Jones with Marshall when they
apprehended him, but that onfficer had encountered Jones, who
was using the name Will Jones,thé designated address in North
Carolina during an unraled investigation.

14



Marshall's Witnesses

At trial, Marshall testified that when Sublett was shot, he was a
passenger in a vehicle driven by a man named DC, and that they were
in the parking lot of the PleagaRun Apartments to sell two pounds

of marijuana to a man namedaBidon. Marshall claimed that his
friend Deangelo Tait had called him earlier in the day to set up the
sale. Marshall was to receive $150 from the transaction, which
included $50 that Tait had previously owed him.

Marshall described DC's vehicle asdark green Chevrolet Tahoe
truck with a Tennessee licenseatgl on the front. According to
Marshall, after DC had parked the Tahoe, Marshall noticed Sublett
and Washington, whom he did riatow, standing nearby. Marshall
tried to call Brandon, and eitheuBett or Washington answered the
call and asked whether Marshall sven the truck. When Marshall
said yes, the men walked up tettiuck. Marshall claimed that he
sensed that they were about to be robbed and that he told DC to drive
away. DC replied, "It's cool, | got this."

Marshall asked Sublett and Wasditon why Brandon was not there
and was told that he was in theuse. Sublett and/ashington then
asked to see the marijuana becatisyy were going to share the
marijuana with Tait. DC told Sublett to get in the vehicle.
Washington remained outside thiehicle. DC retrieved a bag of
marijuana from underneath the driver's seat and handed it to Sublett,
who was in the back seat. Washington then walked away from the
vehicle to the breezewayf the apartment building.

Sublett began negotiating a pridmit then he pulled out a gun and
indicated that he wa®bbing them. Marshall put his head between
his legs after Sublett had orddrkim to do so. Marshall heard DC
tell Sublett to take the drugs asdw, after turning his head to the
right, that DC had his hands up in the air. Then, according to
Marshall, Sublett exited from theehicle while indicating that he
wanted to take Marshall's amC's personal belongings. Marshall
claimed that, when he looked w@gain, he saw that Sublett was
aiming a revolver, held in his righand, at Marshall's head. Sublett
was also holding the bag of marijaam one of hisxands while he
attempted to unlock the frorpgassenger door through the open
window. Marshall then heard twgunshots, and the vehicle sped
away. He looked at DC and saw thathad a gun in his hand. Then
he sensed that the vehicle had run over something while exiting from
the parking lot.

15



Marshall claimed that DC thgpointed the gun at him and accused
him of helping to plot the robberyMarshall directed DC to the
expressway, where they traveledith. After crossing the bridge into
Kentucky, they came upon a traffic jam. Marshall said that he
jumped out of the vehicle and walked to a nearby restaurant.

Later, his friend Ryan Alexander met him, and they spent the night at
Alexander's home. The next daygibnder drove him to Louisville,
where he met Jones at a hotel.iM/In Louisville, Alexander was
involved in a car accident, and Jerdrove Alexander to Cincinnati.
Marshall remained in Louisville until Jones called him and told him
to return to Cincinnati by bus.c&ording to Marshall, Jones wanted
Marshall to return because news agencies were naming Jones as a
suspect in Sublett's murder. Jenmet Marshall athe bus station,

and they stayed at a friend's hothat night. The next morning, they
met with an attorney who advised them to surrender to the police.
Marshall told the jury that they had decided against that because they
did not know DC's identity. Therefore, they decided to go to North
Carolina for a short time.

Marshall told the jury that he had used the alias Antonio Allen while
in North Carolina and explained that he had used this name, with the
consent of the real Antonio Ale for several months prior to
Sublett's death to avoid prosecution for a probation violation. He also
acknowledged that he hadveral felony convictions.

Marshall confirmed that he Hashort phone convsations with
Detective Kemper before his arresid that he had given Kemper an
account of the shooting. He revied/Detective Kemper's summary
of the conversation and claimed th&gmper had for the most part
captured the "full conversation." But on cross-examination, he said
that the summary omitted his mention of Brandon and DC and
incorrectly indicated that he had told Kemper that Sublett had shot
first.

With regard to his post-arrest interview, Marshall said that he had
told Detective Ohl about DC, bthat Ohl had not asked him for a
physical description of DC. Marshaonceded that he had never
volunteered a description.

Finally, on cross-examination, Marshagreed with the state that a
drug deal was a dangeis transaction.
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Ryan Alexander testified and comfied that he had driven Marshall
to Louisville, where they had médbnes, and that Jones had driven
him back to Cincinnati becausestuwn vehicle had been damaged in
a car accident.
Rebuttal
The state called Detective Ohl to rebut Marshall's testimony that the
green vehicle he had ridden in barfont license plate from the state
of Tennessee. Ohl testified thae state of Tennessee did not use
front license plates.
After the jury had found MarsHaguilty on all counts, Marshall
moved for a new trial on the basis that a previously unknown
eyewitness, Yolanda Bailey, hawbme forward. The trial court
overruled the motion after holding &avidentiary hearing at which
Bailey testified. The court then sented Marshall to an aggregate
term of twenty and one-hajkars to life in prison.

State v. Marshall175 Ohio App. 3d at  1-44.

In his Reply, Marshall offers rebuttal to these presumptively correct findings.

First of all, he objects to ¢hfinding at { 2 that “[a]ccording the plan, Sublett was to grab
the drugs from the dealer and then run totaway car where Washingtavould be waiting for
him.” Marshall wants this Court to find frothe testimony that Sublett was supposed to signal
Washington who would then bring thetagway car around and pick Sublett up.

The context makes it clear that the courappeals is reporting Vghington’s testimony in

the quoted language. On cross-examinaipMarshall’'s counsel, Washington testified:

Q. And so he was going to runttee car over there where you had it
parked?

A. I don't remember what the exact — | don't know if | was going to
come to him or if he was going to run back down. I'm not sure.
(Trial Tr. 514, PagelD 1050.) This testimony suppeitiser conclusion as to what the plan was or
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that there was no firm plan as between Wagoin and Sublett exactlyhat would happen after
Sublett got the marijuana from Marshall. Wasjton’s admissions on cross-examination make it
plain that Sublett and Washington planned a rophad that Washington had a firearm. But the
testimony also contains no admission that Sublett had ‘aanhWashington expressly testified
that no shooting was supposed to happen. MarsH@Vbs it is critical thathis Court distinguish
between a “snatch and grab” and an armed rgbbert Washington was incted for robbery, not
aggravated robbery. And a “snlatand grab” is consistent withcharge of robbery because any
use of force will turn a simple ¢ft into a robbery under Ohio law. Marshall’s citations to the
record do not overcome the coaftappeals’ finding by clear arabnvincing evidence and, in any
event, the difference between whether Sublettgeasy to run to Washington at a fixed location or
whether Washington was going to be pickingpl8tt up are not matex to the outcome.

Marshall’s next claim about ¢hcourt of appeals findings relates to the testimony of A’leha
Williams. The relevant finding is “A'leha Williamssified that she had seen the gun used to kill
Sublett pointed out ahe Durango's front passenger windowState v. Marshall175 Ohio App.
3d 488 at 1 48. To show that this finding is diearroneous, Marshall points to Ms. Williams’
testimony at trial transcript pp. 338-339, but tphattion of the transcriptioes not include the
testimony he refers to or anystanony about the murder weapon. almy event, the point Marshall
wants to make is that “Ms. Williams clearlyadfied she didn’t see ¢hgun outside the window.”
(Reply, Doc. No. 37, PagelD 3279.) The cafrappeals finding does not say she saw the gun
outside the window; it says shaasthe gun pointed out the window.

In sum, upon careful examination of the senipt portions pointed to by Marshall, the

Magistrate Judge finds he has not overcome theipmetson of correctness for the court of appeals’

1 A gun was found in Subletdt's pants pocket by the nurse at the hospital to which bkemas t
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findings by clear and convincing evidence.

Grounds One and Three: Insufficient Evidence

In his First Ground for Relief, Marshall asselne was convicted on insufficient evidence.
In his Third Ground for Relief, hasserts the trial court erreéa not granting his motion for
judgment of acquittal which is the legal equivalehtasserting there was insufficient evidence.
The Hamilton County Court of Appeals decided thedaenms, along with the manifest weight claim,
on the merits as follows:

In his first three assignments of error, Marshall argues that his
convictions were not supportdaly sufficient evidence and were
against the manifest weight of tegidence, and that the trial court
erred in overruling his Crim.R. 2fhotions for an acquittal. We
address these assignmeot®rror together.

When reviewing the record for the sufficiency of the evidence, this
court must view all the evidence peesed in the light most favorable

to the state and determine whetheatonal trier of fact could have
found all the essential elements of the offense beyond a reasonable
doubt. The same standard is employed to determine whether a trial
court properly overruled a Crim.R9 motion for an acquittal. But
when reviewing the manifest weight of the evidence, this court
"weighs the evidence and all reasonable inferences, considers the
credibility of witnesses and determines whether in resolving conflicts
in the evidence, the jury clearly lost its way and created such a
manifest miscarriage of justice thae conviction must be reversed."
State v. Thompking8 Ohio St.3d 380, 387, 1997 Ohio 52, 678
N.E.2d 541.

Marshall was convicted of murden, violation of R.C. 2903.02(A);
involuntary manslaughter, in vetion of R.C. 2903.04(A); drug
trafficking, in violation of R.C. 2925.03(A)(1) and 2925.03(A)(2);
and possession of marijuana,\violation of R.C. 2925.11(A). He
was also convicted of a threeayefirearm specification for the
murder and a one-year firearm specification for each of the other
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offenses.

Marshall first argues that the state did not present sufficient evidence
to place the murder weapon s hand. We disagree. A'leha
Williams testified that she had seen the gun used to kill Sublett
pointed out of the Durango'sofit passenger window. Washington
testified that Marshall was the front-seat passenger. Marshall's
testimony corroborated both of these facts. Thus, Marshall was there,
and he was in a position to ltke shooter. The state may use
circumstantial evidence to prove its caSete v. Jenkgl991), 61
Ohio St.3d 259, 574 N.E.2d 492. and @d that tle evidence in

this case, when viewed in the ligmiost favorable to the state, was
sufficient to support a finding tharshall had shot Sublett.

Next Marshall argues that the stéded to prove that the killing was
purposeful, as required for anurder conviction under R.C.
2903.02(A). But the state's evidene¢ trial demonstrated that
Marshall had shot Sublett in tiead as Sublett was moving away
from the Durango with his fully loaded gun in his pocket. The
coroner stated in his autopsy repand in his direct testimony that
Sublett was at least two feet away from the gun when he was shot and
that "the projectile traveled left taght, back to front, and upward."
This evidence was sufficient for the jury to conclude that the killing
was purposeful. Although the coroner misstated the direction of
travel as "front to back"” on cross-examination in response to a
guestion concerning whether theresvean upward swing to the bullet
path, the bullet, which unequivocabytered behind Sublett's left ear
and exited in front of and above Setbls right ear, léito travel in a
back-to-front direction.

[**P50] Marshall also specifally challenges the sufficiency of
the state's evidence to support the involuntary-manslaughter
conviction. To establish the offemsf involuntary manslaughter, the
state was required to establistatttMarshall had caused Sublett's
death as a proximate result ofshtommission of or attempt to
commit the felony of traffickingn drugs. A portion of the jury
instructions regarding proxinecause stated as follows:

"A proximate result of an alleged criminal act is one
that would not have occunebut for the act, and it
was reasonably foreseeabledirectly, naturally, and
logically within the scope of the risk created by the
act."
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Marshall argues that 8lett died as a proxint@ result of his own
criminal behavior, and, thus, thail8ett did not die as the proximate
result of Marshall's drug traffickgqn He also argues that the state
failed to prove that Sublett's death was reasonably foreseeable,
because Marshall did not know that he was going to be robbed.

Marshall misinterprets the standdat proximate result, which, as
used in the involuntary-manslaughtstatute, is equivalent to
proximate causeState v. Robinsorist Dist. No. C-060434, 2007
Ohio 2388, at P25. The proximate-salelement isatisfied when

the accused sets in motion a sequence of events that makes the death
of another a "direct, proximate, and reasonably inevitable
consequence State v. Lovelacgl999), 137 Ohio App.3d 206, 215,
738 N.E.2d 418, quotingtate v. Chamberd.977), 53 Ohio App.2d
266, 272-273, 373 N.E.2d 393. Only a reasonably unforeseeable
intervening cause will absolve one of criminal liability in this
context.ld. . at 215-220.

To establish proximate causatione thtate presented evidence that
the death of Sublett would not hawecurred that evening if Marshall
had not set up the drugatrsaction, and that drugansactions were
dangerous endeavors that could oftsad to robberyr even deadly
violence. Marshall's own testimony corroborated testimony from
several state's withesses on ttlangers associated with drug
transactions. We conclude that this evidence was sufficient to
establish proximate cause.

After reviewing all the evidence presented at trial, we hold that
Marshall's convictions for murder, involuntary manslaughter, drug
trafficking, drug possession, andettiirearm specifications were
supported by sufficient evidence.

Marshall also claims that the egter weight of the evidence,
including his own testimony, demorestied that the driver was the
shooter. We are not persuadeas the evidence permitted a
conclusion that would have excluiéhe driver as the shooter. The
state argued that, due to the looatof Sublett and the Durango when
Sublett was shot, the driver woutdve had to fire through the front
windshield to strike @&blett, even if he we leaning over the
passenger seat. Further, all tbleserved evidence, including the
discovery of a spent casing oulsithe Durango and the quickness
with which the driver "skirteddff after the shooting, supported the
state's theory that the passenget,the driver, wa the shooter.
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With regard to all of Marshall's corotions, we note that the jury was
able to personally view the denmea of the witnesses and, therefore,
was in the best position to judgethcredibility. The jury was free to
reject Marshall's testimony, as it svaontradicted in many respects
by the physical evidence and testimy from the state's witnesses.
Marshall's credibility was furthérarmed by his contradictory prior
statements and his flight after tbemes. Moreover, Marshall's prior
felony convictions and his previous use of an alias to avoid
prosecution for a probation violation meefactors that the jury could
have considered in determinimgnether he was telling the truth.

We cannot say that the evidenceghed heavily against Marshall's
convictions and that the jury lass way in finding Marshall guilty of
the offenses.

Following our review of the recordve conclude that Marshall's
convictions were supported by sufficient evidence, that the trial court
did not err in overruling Marshall's rions for an acquittal, and that
Marshall's convictions we not against the manifest weight of the
evidence. Accordingly, the firsgecond, and third assignments of
error are overruled.

State v. Marshall175 Ohio App. 3d 488, 11 45-59.

When a state court decides on the merits a federal constitutional claim later presented to a
federal habeas court, the federal court must defthre state court decisiamless that decision is
contrary to or an objectively unreasonable appbcedf clearly establislteprecedent of the United
States Supreme Court. 28 U.S§2254(d)(1);Harrington v. Richter562 U.S. |, 131 S. Ct.
770, 785 (2011)Brown v.Payton,544 U.S. 133, 140 (2005Bell v. Cong535 U.S. 685, 693-94
(2002);Williams (Terry) v. Taylor529 U.S. 362, 379 (2000).

When the claim is insufficiency of the eviden two layers of deference are required.

We have made clear thdacksonclaims face a high bar in federal
habeas proceedings because thegagect to two layers of judicial
deference. First, on direct appeat,isithe responsibility of the jury
-- not the court -- to decide what conclusions should be drawn from

evidence admitted at trial. A reviewing court may set aside the jury's
verdict on the ground of insufficient evidence only if no rational trier
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of fact could have agreed with the jurZavazos v. Smith65 U. S.

1,  ,132S.Ct 2,181 Ed. 2d 311, 313 (2011pér curian). And

second, on habeas review, "a federal court may not overturn a state

court decision rejecting a sufficiency of the evidence challenge

simply because the federal coursatjrees with the state court. The

federal court instead may do so yifl the state court decision was

'objectively unreasonablelbid. (quotingRenico v. Left559 U. S.

_,__,130S.Ct. 1855, 176 L. Ed. 2d 678 (2010) (slip op., at 5)).
Coleman v. Johnso®66 U.S.  , 132 S. Ct. 2060, 182 L. Ed. 2d 978 (2p&2yuriam) accord
Brown v. Konteh567 F.3d 191, 205 {6Cir. 2009).

Marshall's argument on insufficiency of trevidence is directed only at the murder
conviction. His theory seems to be that Jasmes was the driver and also the person who shot
Sublett. He offers alternative explanationswatbhow the driver coulthave done the shooting,
why Sublett’s body fell the way it did, and so forth.

However, the jury was entitled to believeléia Williams who testified that Sublett was
shot in the back of his head as he ran afn@y the Durango. Washington, who was also charged,
testified consistent with his pre-trial statements to the police. He admitted planning to rob
Marshall and Jones. He knew Sublett owned alguirdid not know Sublett had it with him at the
time. The deputy coronerdtified the bullet entered 8lett's skull from behind.

Marshall’'s testimony at trial veathat his accomplice in theuty deal and Sublett’'s shooter
was a fictitious person named D.C. He now adthigsdriver was Jason Jones. He also admitted
he used a fictitious name wheefugitive in North Carolina.

An allegation that a verdict was entered upmufficient evidence states a claim under the
Due Process Clause of the Fourteenth Adnegnt to the United States Constitutiodackson v.
Virginia, 443 U.S. 307 (1979)n re Winship 397 U.S. 358 (1970Johnson v. Coy|e200 F.3d
987, 991 (& Cir. 2000);Bagby v. Sowder894 F.2d 792, 794 {6Cir. 1990)(en banc). In order
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for a conviction to be constitutionally sound, gvelement of the crime must be proved beyond a
reasonable doubtIn re Winship 397 U.S. at 364.

[T]he relevant question is whethaifter viewing the evidence in the

light most favorable to the prosd®on, any rational trier of fact

could have found the essenti@lements of the crime beyond a

reasonable doubt . ... This familiar standard gives full play to the

responsibility of the trie of fact fairly to reolve conflicts in the

testimony, to weigh the evidence and to draw reasonable inferences

from basic facts to ultimate facts.
Jackson v. Virginia443 U.S. at 319Jnited States v. Paigd,70 F.3d 603, 608 {6Cir. 2006);
United States v. Somers&007 U.S. Dist. LEXIS 76699 (S.D. Ohio 2007). This rule was
recognized in Ohio law &tate v. Jenk$1 Ohio St. 3d 259, 574 N.E. 282 (1991). Of course, it
is state law which determines the elementsofbénses; but once the state has adopted the
elements, it must then prove each of them beyond a reasonable dioubtWinship, supra.

Someone from inside the green Durango shosJuablett in the back of the head when he

was several feet from the truck. At trial Marktsaid it was “D.C.,” a story he now repudiates.
The court of appeals noted that the jury had heantdradictory evidence, butas able to view the
demeanor of the witnesses and was free to rbacshall’s testimony becaa it was contradicted
in many respects and Marshallgeneral credibility was reasably undermined. There was
competent evidence tagport the conclusion thadarshall shot Sublett ithe back otthe head,
behavior completely sufficient to prove intent to kill even if Sublett had been fully armed and

robbed Jones and Marshall at gunpoint.

Grounds One and Three are without mard ahould be dismissed with prejudice.
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Ground Two: Manifest Weight of the Evidence

In his Second Ground for RelieMarshall asserts &t his convictions are against the
manifest weight of the evidence. As the Wardeseds, this is not a claim which is cognizable in
federal habeas corpus. Thatns, clause of the United Stat€enstitution guarantees that one
cannot be convicted against the nfiesti weight of the evidence.

In State v. Thompking8 Ohio St. 3d 380 (199,Ahe Ohio Supreme Court reaffirmed the
important distinction between appellate reviewif@ufficiency of the evidnce and review on the
claim that the conviction is againsethmanifest weight of the evidence. It held:

In essence, sufficiency is a test of adequacy. Whether the evidence
is legally sufficient to sustain a verdict is a question of G&tate v.
Robinson(1955), 162 Ohio St. 486, 55 O.0. 388, 124 N.E.2d 148.
In addition, a conviction based on legally insufficient evidence
constitutes a denial of due procesdslibbs v. Florida(1982), 457

U.S. 31, 45, 102, 387 S.Ct. 2211, 2220, 72 L.Ed.2d 652,0868)
Jackson v. Virginigd1979), 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d
560. Although a court of appeals ngtermine that a judgment of

a trial court is sustained by sufficient evidence, that court may
nevertheless conclude that the judgrnis against #nweight of the
evidence. Robinson, supral62 Ohio St. at 487, 55 O.0. at
388-389, 124 N.E.2d at 149. Weight of the evidence concerns "the
inclination of the greater amount ofedible evidence, offered in a
trial, to support one side of the issue rather than the other. It
indicates clearly to the jury thtte party having the burden of proof
will be entitled to their verdict, jfon weighing the evidence in their
minds, they shall find the greatemount of credible evidence
sustains the issue which is to béaktished before them. Weight is
not a question of mathematics, loigpends on its effect in inducing
belief.” (Emphasis added.)

When a court of appeals reversegidgment of a trial court on the
basis that the verdict is against the weight of the evidence, the
appellate court sits as a " 'thirteenth juror' " and disagrees with the
factfinder's resolution dhe conflicting testimony. Tibbs 457 U.S.

at 42, 102 S.Ct. at 2218, 72Hd.2d at 661. See, alsSiate v.
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Martin (1983), 20 Ohio App.3d 27 175, 20 OBR 215, 219, 485
N.E.2d 717, 720-721 ("The counteviewing the entire record,
weighs the evidence and all reasonable inferences, considers the
credibility of witnesses and determines whether in resolving conflicts
in the evidence, the jury clearly lost its way and created such a
manifest miscarriage of justice thtéie conviction must be reversed
and a new trial ordered. The discretionary power to grant a new trial
should be exercised only inehexceptional case in which the
evidence weighs heavily amst the conviction.").

78 Ohio St. 3d at 387. Iatate v. Martin20 Ohio App. 3d 172 (Hamilton Cty. 1983)(cited
approvingly by the Supreme CourtThompking Judge Robert Black otrasted the manifest
weight of the evidence claim:

In considering the claim that tltenviction was against the manifest

weight of the evidence, the tes much broader. The court,

reviewing the entire eord, weighs the evidence and all reasonable

inferences, considers the credibildf/the witnesses and determines

whether in resolving conflicts in thlevidence, the jury clearly lost its

way and created such a manifesiscarriage of justice that the

conviction must be reverseohd a new trial ordered.
485 N.E. 2d at 718, 13 of the syllabus. The cqueaces of the distition are important for a
criminal defendant. The State may retry a casersedeon the manifest weight of the evidence;
retrial of a conviction neersed for insufficiency of the ewadce is barred by the Double Jeopardy
Clause. Tibbs v. Florida 457 U.S. 31(1982).

Because Ground Two does not state a claim cognizable in habeas corpus, it should be

dismissed on that basis.
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Ground Four: Improper Introduction of Evidence

In his Fourth Ground for Relief, Marshakserts the trial court improperly admitted
evidence that he had used a false name whefnanted by police in North Carolina and admitting
evidence of 429 pounds of marijwafound at the home Jones shared with his sister, Sheila
Marshall.

Federal habeas corpus is available only toecb federal constitutiohaiolations. 28 U.S.C.
82254(a);Wilson v. Corcoran562 U.S. |, 131 S. Ct. 13; 178 L. Ed. 2d 276 (20&Wis v.
Jeffers 497 U.S. 764, 780 (1990pmith v. Phillips455 U.S. 209 (1982Barclay v. Florida,463
U.S. 939 (1983). "[I]t isnot the province of a federal heds court to reexamine state court
determinations on state law questions. In condgdabeas review, a fed court is limited to
deciding whether a conviction violated the Consibty laws, or treaties of the United States."”
Estelle v. McGuirg502 U.S. 62, 67-68 (1991).

Evidentiary questions generally do not ris¢he constitutional level unless the error was so
prejudicial as to deprive a defendant of a fair triflooper v. Sowder837 F.2d 284, 286 {6
Cir.1988); Walker v. Engle703 F.2d 959, 962 {(6Cir. 1983); Bell v. Arn,536 F.2d 123 (BCir.,
1976); Burks v. Egeler512 F.2d 221, 223 {6Cir. 1975). Where an evidentiary error is so
egregious that it results in ardal of fundamental fairness, rihay violate due process and thus
warrant habeas relieBey v. Bagley500 F.3d 514, 519-20 {6Cir. 2007);Bugh v. Mitchell 329
F.3d 496 (8 Cir. 2003),citing Coleman v. Mitchell244 F.3d 533, 542 {6Cir. 2000). Courts
have, however, defined the categofynfractions that violate fundamental fairness very narrowly.

Bugh, quoting Wright v. Dallmar®99 F.2d 174, 178 {6Cir. 1993)@uoting Dowling v. United
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States 493 U.S. 342, 352 (1990)). “Generally, statewt evidentiary rulinggannot rise to the
level of due process violationsless they ‘offend[] some princelof justice so rooted in the
traditions and conscience of our people as to be ranked as fundam&aaftidur v. WalkeB24
F.3d 542, 552 (‘%Cir. 2000)guoting Montana v. Egelhof518 U.S. 37, 43 (1996)). “There is no
clearly established Supreme Court precedent whalds that a state violates due process by
permitting propensity evidence in the form of other bad acts eviderBegh v. Mitchell 329 F.3d
496, 512 (%‘ Cir. 2003), noting that the Supremett refused to @&ch the issue ikstelle v.
McGuire.

Thus these two claims about irrelevant evidemdach were presented to the state courts as
guestions of Ohio law, are not properly before this Court on the merits of any federal constitutional
guestion.

In the alternative, however, there was no fumeatal unfairness in admitting this evidence.
Marshall’s use of an alias to avoid identificationarrest was clearly releviao his consciousness
of guilt. And the large quantity of marijuana wasevant to show thalones and Marshall were
engaged generally in the business of dealingnarijuana, one of the charges made against
Marshall.

Ground Four should be dismissed with prejudice.

Ground Five: Prosecutorial Misconduct

In his Fifth Ground for Relief, Petitioner asseviarious acts of the prosecutor constituted

unconstitutional misconduct. These claims were NHll's fifth assignmenbf error on direct
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appeal on which the Hamilton County Court of Appeals held:

In his fifth assignment of error, Marshall argues that his due-process
rights were violated by prosecut misconduct three times during
the trial. First, Marshall claims that the prosecutor improperly stated
in closing argument that Marshallch&acted in conformity with his
prior convictions." But Marshall cisethe prosecutor's argument to
the jurors that, in determining whether to believe Marshall's or
Washington's identification of theider, they should consider that
Marshall used a false name in thast to subveifustice. Although
Marshall characterizes it otherwighjs comment by the prosecutor
did not maintain that Marshall hadted in conformity with his prior
convictions. Rather the prosectsocomment, which was based
upon Marshall's own testimony that he had used an alias prior to the
shooting to avoid prosecutionrfa probation violation, was proper
commentary on Marshall's character for truthfulness. See [Ohio]
Evid. R. 608(B).

Next, Marshall claims that the prosecutor knowingly presented false
evidence at trial when Washingtaestified that he did not know
whether Sublett had a gun. Accigl to Marshall, Washington had
previously told the grangiry that Sublett had a gun.

As noted by the state, the grand-jurgnscript is not a part of the
record, a deficiency that preventisis court from substantiating
Marshall's claim about what Waegton had told the grand jury.
Moreover, our review of Washinmt's trial testimony, including his
cross-examination, demonstrateattiWashington told the jury at
trial that he knew Sublett owned a gun but that he did not know
whether Sublett had brought it teetrobbery. He even conceded that
when he heard the gunshots, he aered that Sublett might have
brought his gun and fired the shotThus, Marshall's attorney
thoroughly cross-examined Wasbton and effectively impeached
him on the issue raised. Finally, k&all has not cited any authority
to support his assertiothat inconsistent testimony by a witness
demonstrates that a prosecutor has presented false evidence.

Marshall also claims;iting Brady v. Maryland(1963), 373 U.S. 83,

83 S.Ct. 1194, 10 L. Ed. 2d 215, that the prosecutor committed
misconduct by failing to disclose Yolanda Bailey as a witness
pursuant to Marshall's discovery request.Birmdy, the Supreme
Court held that "suppression by th@secutor of evidence favorable

to an accused upon request violatae process where the evidence
is material either to guilt @i punishment, irrespective of the good
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faith or bad faith of the prosecutiond. at87. Favorable evidence
under Brady encompasses both exculpatory and impeachment
evidence, and the evidence must be both favorable and material
before disclosure is requiretdnited States v. Bagle§1985), 473

U.S. 667, 674, 105 S.Ct. 3375, 87 L. Ed. 2d 481.

Bailey unequivocally testified @he hearing on the motion for a new
trial that she had told the politkat she did not see the shooting.
Where this statement was not material and favorable to Marshall, the
state did not violate Bidy by not disclosing it.

We find no merit to Marshall's claim of prosecutorial misconduct.
Accordingly, we overrule thifth assignment of error.

State v. Marshall175 Ohio App. 3d 488 at 1 65-70.

On habeas corpus review, the standard to be applied to claims of prosecutorial misconduct
is whether the conduct “so infected the trial withfairness as to make the resulting conviction a
denial of due process,Donnelly v. DeChristoforo416 U.S. 637, 643 (1974PDarden v.
Wainwright,477 U.S. 168 (1986Wogenstahl v. Mitchelb68 F.3d 307, 327-328“(63ir. 2012),
citing Smith v. Mitchell567 F.3d 246, 265 {6Cir. 2009);Bates v. Be|l402 F.3d 635, 640-41(6
Cir. 2005)Kincade v. Sparkmari75 F.3d 444 (6Cir. 1999) or whether it was “so egregious as to
render the entire trial fundamentally unfai€bok v. Bordenkirche602 F.2d 117 (BCir. 1979);
accord Summitt v. Bordenkirched08 F.2d 247 (6Cir. 1979) aff'd subnom Watkins v. Sowders
449 U.S. 341 (19818tumbo v. Seabqld@04 F.2d 910 (BCir. 1983). The coamust first decide
whether the complained-of conduct was in fact imprdpexzier v. Huffman343 F.3d 780 (BCir.
2003),citing United States v. Carte36 F.3d 777, 783 {6Cir. 2001). A four-factor test is then
applicable to any conduct the Court finds inayppiate: “(1) whether the conduct and remarks of
the prosecutor tended to mislead the jury @jumtice the defendant; (%yhether the conduct or

remarks were isolated or extensive; (3) whether the remarks were deliberately or accidentally made;
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and whether the evidence agstithe defendant was strongd” The court must decide whether
the prosecutor’s statement likely had a bearing on the outcome of the trial in light of the strength of
the competent proof of guilangel v. Overberg82 F.2d 605, 608 '(K:ir. 1982). The court must
examine the fairness of the trial, not the culpability of the prosecBema v. Michigan
Department of Correctiongl F.3d 1348, 1355 YBCir. 1993)Quoting Smith v. Phillips455 U.S.
209, 219 (1982)). Iserra the Sixth Circuit identified facterto be weighed in considering
prosecutorial misconduct:

In every case, we consider the degree to which the remarks

complained of have a tendencynuslead the juryand to prejudice

the accused; whether they are isolated or extensive; whether they

were deliberately or accidentally placed before the jury, and the

strength of the competent proof to establish the guilt of the accused.
Id., at 1355-56 quotingAngel 682 F.2d at 608). The misconductshbe so grosas probably to
prejudice the defendarfrichett v. Pitcher117 F.3d 959, 964 {6Cir. 1997) cert. denied118 S.
Ct. 572 (1997);United States v. Ashwortt836 F.2d 260, 267 {6Cir. 1988). Claims of
prosecutorial misconduct are reviewaeferentially on habeas reviewlrhompkins v. Berghuis,
547 F.3d 572 (B Cir. 2008) citing Millender v. Adams376 F.3d 520, 528 {&Cir. 2004).

Marshall does not demonstrate in his Reply way in which the court of appeals’ decision
on his fifth assignment of error waontrary to or an objectiwelinreasonable application of the
Supreme Court precedent applicabldeprosecutorial misconduct claims. Marshall's use of an
alias was not used as propensity evidence, but as credibility evidence. The court of appeals
correctly noted that it inot proof of suborningerjury when a $te’s witness giv&contradictory

testimony, particularly where, as here, he is kifnsharged with serious crime arising out of the

same incident. Finally, the court of appeals properly characterized Yolanda Bailey’s evidence as
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not material and therefore not disclosable uistady, supra
Ground Five for Relief should be dismisseecéuse the court of appeals’ decision is

entitled to deference under AEDPA.

Ground Six: Failure to Grant a New Trial

In his Sixth Ground for Relief, Marshall assdmtsis entitled to a ne trial and the state
courts erred in denying him one when he first asked for one before sentencing. This claim was
before the court of appeals whiefirst heard the case; it held:

To warrant the granting of a wetrial based on newly discovered
evidence in a criminal case, it mus shown that the new evidence
"(1) discloses a strong probabilityathit will change the result if a
new trial is granted; (2) has been discovered since the trial; (3) is such
as could not in the exercise of due diligence have been discovered
before the trial; (4) is materidb the issues; (5) is not merely
cumulative to former evidence; and (6) does not merely impeach or
contradict the former evidenceState v. Petrq1947), 148 Ohio St.

505, 76 N.E.2d 370, syllabus. The decision whether to grant a new
trial on the ground of newly disgered evidence falls squarely
within the discretion of the trial couritate v. Hawking1993), 66

Ohio St.3d 339, 350, 612 N.E.2d 1227.

At the hearing on the motion for aweérial, Marshall presented an
affidavit and testimony from Yofala Bailey. Bailey lived next to

Tait in the apartment complex. She claimed that she had seen the
driver of the green truck shoot Sati| despite having told the police

on the night of the shooting thstte had not seen the shooting.

At the hearing, Bailey»plained that when shigeard the first shot,
she went to her window and saw tireen truck. The truck started to
pull out of the parkingpot, and then "the man fell out of the back
seat and then his clothevas off before he got out of the car. Then the
driver reached over and fired a gdmen they rolled over him then
they had left out." Bailey claimetthat she had initially refused to
come forward because she was scared.
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In ruling on the motion, the trial caundicated that after observing

and carefully listening to Bailey, drtomparing what she had said to

the testimony at trial, Bailey'sgemony would not have yielded a

different result in a new trial. Weannot say that the trial court's

decision was an abuse of discretion.
State v. Marshall175 Ohio App. 3d 488 at 1 71-75.

The Hamilton County Court of Appeals adjudichtbis claim entirely under Ohio law. It

did not indicate that it understoadwas deciding a federal cditational question and indeed
Marshall does not cite any Suprer@ourt precedent which requireg tBtates to grant a new trial
under any particular circumstances. To the extentourt of appeals waleciding a question of
Ohio law, this court is not authorized to secaguekss that decision. ThioQrt is not aware of any
United States Supreme Courtepedent requiring a state cbwo grant a new trial upon the

presentation of a certain level obpative but newly-dicovered evidence.

Ground Six should be dismissed without prejudicdailure to state a constitutional claim.

Ground Seven: Error in Sentencing

In his Seventh Ground for Relief, Marshall argtige state court imposed on him a sentence
which is contrary to law. This was Marshalésventh assignment of error on direct appeal and

was decided by the court of appeals as follows:

In his seventh assignment of errgiarshall argues that the trial court
imposed a sentence that was camtta law. The court imposed a
prison term of 15 years to life fonurder in addition to a three-year
term for an accompanying firear specification; ten years for
involuntary manslaughter with aadditional one-year term for a
firearm specification; 18 month®r each count of trafficking in
marijuana with an additional one-year term for a firearm
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specification; and 12 months fpossession of marijuana with an
additional one-year term for &rearm specification. The court
ordered several of the terms, including the terms for the firearm
specifications, to be served consecutively, for an aggregate minimum
term of twenty and onbalf years in prison.

Marshall argues thathe court erred in sgencing him for both
murder and involuntary manslaughter because, according to
Marshall, involuntary manslaughter aslesser-included offense of
murder. "Murder” is definedn R.C. 2903.02(A) as purposely
causing the death of another. "Inwotary manslaughter" is defined

in R.C. 2903.04 as causing the deathanother as "the proximate
result of the offender's committirog attempting to commit" a felony

or a misdemeanor.

An offense may be a lesser-includdgtense of anothesnly if (1) the
offense carries a lesser penalty ttaa other; (2) the offense of the
greater degree cannot, as statutorily defined, ever be committed
without the offense of the lesseegree also being committed; and
(3) some element of the greater offense is not required to prove the
commission of the lesser offens&tate v. Deen(1988), 40 Ohio
St.3d 205, 533 N.E.2d 294, paragraph three of the syllabus.

"The evidence presented in a particular case is irrelevant to the
determination of whether an offse, as statutiy defined, is
necessarily included in a greater offen&dte v. Kidde(1987), 32

Ohio St.3d 279, 282, 513 N.E.2d 311.Untlas test, “involuntary
manslaughter is always and necessarily a lesser included offense of
murder because murder cannot ever be committed without also
committing or attempting to commit a felony or misdemearidr;"

see, also, State v. Lync®8 Ohio St.3d 514, 2003 Ohio 2284, 787
N.E.2d 1185.

Thus, the trial court erred in septely convicting Marshall on the
lesser-included offense of inwoitary manslaughter. We reverse
Marshall's involuntary-manslaughter conviction, but Marshall's
aggregate sentence is unaffectetause the trial court made the
involuntary-manslaughter senten@®ncurrent with the murder
sentence of 15 years to life in prison.

The court also separately sentahdé¢arshall for allied offenses of
similar import. In State v. Cabralesthis court determined that
possession of drugs in violatiai R.C. 2925.11(A) and trafficking
in the same drugs in violath of R.C. 2925.03(A)(2) were allied
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offenses of similar impor6tate v. Cabraled st Dist. No. C-050682,
2007 Ohio 857, discretionary appeal accepted, 114 Ohio St. 3d 1410,
2007 Ohio 2632, 867 N.E.2d 844. Consequently, the trial court
could have convicted Marshall ofly one of these offenses. Instead,
the trial court convicted him dfoth and imposed consecutive terms

of incarceration.

We sua spontaet aside the multiple sentences imposed for the allied
offenses and remand this case far thal court to impose sentence
on either possession of marijuanavialation of R.C. 2925.11(A) or
trafficking in marijuana in violadon of R.C. 2925.03(A)(2). But our
reversal of the sentences is stdyending the outcome of the Ohio
Supreme Court's decision @abrales

Next Marshall argues that hisrdence was excessive. Following the
Ohio Supreme Court's decisionSiate v. Fostea trial court has full
discretion to impose a sentence tisaithin the available statutory
range, and the court no longer ned¢d make findings or provide
reasons in support of such a senteftate v. Fosterl09 Ohio St.3d

1, 2006 Ohio 856, 845 N.E.2d 470, paragraph seven of the syllabus.

In this case, the trial court imposed terms that were within the
available statutory ramg for the offenses. Accordingly, we conclude
that the sentence imposed was not excessive.

State v. Marshall175 Ohio App. 3d 488 at 1 76-84.
Marshall’s entire argument of thisagi on direct appeal was as follows:
6. The sentence was excessive.

Sentencing in Ohio is contrelil by R.C. Section 2929.11 through
2929.14. The basic ranges for prison terms are outlined in Section
2929.14. Involuntary manslaughteraslesser included offense of
murder.State v. Lyncli2003) 98 Ohio St.3d 514,787 N.E.2d 1185.
The trial court sentenced Mardlhan both murder and manslaughter.
The sentences were concurrent to each other.

Appellant's 20 1/2 years to lifsentence was erroneous and
excessive. The trial court erred in sentencing Marshall in this
manner. Therefore, Marshall's sentence should be vacated or
modified by this court.

(Appellant’s Brief, Return oWrit, Doc. No. 15, Ex. 19, Pagel2B0.) There is no suggestion in
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this argument of any federal constitutional cland the court of appeatid not advert to the
United States Constitution in deciding this assignment of error.

Marshall did argue on appdakt involuntary manslaughter aslesser included offense of
murder under Ohio law. The court of appeaisepted that argument and vacated the involuntary
manslaughter conviction. Marshall now arguest tihey should have vacated both convictions
and remanded for a new trial on the theory that thyesiould have beenstructed that “if it found
that Petitioner had committed murder, but &ddally found the presence of a mitigating
circumstance under involuntary ns&aughter, it had to find theetitioner guilty of involuntary
manslaughter rather than murdgiReply, Doc. No. 37, PagelD 329iting State v. Duncari54
Ohio App. 3d 254 (Ohio App.*Dist. 2003).

MarshallmisreadDuncanwhich involved inconsistenterdicts of murder andoluntary
manslaughter. As the court of appeals explainéalimcan

From a comparison of the staity definitions of murder and
voluntary manslaughter, i clear that volumtry manslaughter is an
offense of inferior degree to mder, and not a lesser-included
offense of murder. See, alsstate v. Rhoded992), 63 Ohio St.3d
613, 617, 590 N.E.2d 26S8tate v. Tyle(1990), 50 Ohio St.3d 24,
36, 553 N.E.2d 576. The Ohio Supreme Court has held that
"voluntary manslaughter is, by our prigefinition, an inferior degree
of murder."See State v. Rhodes, supaa,617. The court has also
held that, under the voluntary-manshter statute, "the jury must
find a defendant guilty of voluntaranslaughter rather than murder
if the prosecution has proven,yilmad a reasonable doubt, that the
defendant knowingly caused the wicts death, and if the defendant
has established by a preponderancthefevidence the existence of
one or both of the mgating circumstancesSee State v. Rhodes,
supra See, also, State v. Walla@@ec. 31, 1996), 1996 Ohio App.
LEXIS 5877, 1st Dist. No. C-950465.

154 Ohio App. 3d at  27. In contrast towdhry manslaughter, involtary manslaughter is a
lesser-included offense of murder. As Bwencancourt explained the distinction,
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The Ohio Supreme Court has articulated the distinction between an
inferior-degree offense and a lessachuded offense. “An offense is

an 'inferior degree' of the inded offense where its elements are
identical to or contained within ¢hindicted offense, except for one

or more additional mitigating elements which will generally be
presented in the defendant's caSeé State v. Degfh988), 40 Ohio
St.3d 205, 209, 533 N.E.2d 294. In gast, "an offense may be a
lesser included offense of anothi(i) the offense carries a lesser
penalty than the other; (ii) theagter offense cannot, as statutorily
defined, ever be committed withailie lesser offense, as statutorily
defined, also being committed; and (iii) some element of the greater
offense is not required to protlee commission of the lesser offense.
Id. , paragraph 3 of the syllabus.

154 Ohio App. 3d at § 26. The element requiredrforder which is not iguired for involuntary
manslaughter is that tha@ling was purposeful. SeeOhio Revised Code § 2903.04(B).

As the court of appeals held, involuntananslaughter is a lesser included offense of
murder, not an inferior degree of murder. If Marshall is now claiming the jury was improperly
instructed on making the distinction between reurand involuntary manslghter, he is far too
late. He has not shown he requested an apptepristruction, nor did heaise the lack of an
appropriate instruction as a clawn direct appeal. His citation Milanovich v. United States
365 U.S. 551 (1961), is inapposite for the sameoreasThere the claim onny instructions was
preserved for appeal.

Marshall complains (Reply, Doc. No. 37, PagelD 3291) that he was treated differently from
the appellant irState v. Griffin 175 Ohio App. 3d 325 (Ohio App 'IDist. 2008). Griffin,
however, is another case likeincanwhich involved inconsistent verdicts of guilt for murder and
voluntary manslaughter.

Marshall complains that the court of appeatred by merging his mier and involuntary
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manslaughter convictions (Reply, Doc. No. FagelD 3292). That is not what happened.
Instead, the court of appeals revereglinvoluntary manslaughter convictiorState v. Marshall
175 Ohio App. 3d 488 at { 80.

Marshall's Seventh Ground for Reliefvisthout merit and should be dismissed.

Ground Eight: Ineffective Assistance of Counsel

In his Eighth Ground for Relief as spelled ouhis Reply, Marshall asserts his trial counsel
was ineffective in the following ways:
1. Failure to raise “the affirmative approach of any kind of defense.” (Reply, Doc. No. 37,
PagelD 3294). The Court reads this as an attesnMarshall to repeat ¢hclaim made on appeal
that “[c]ounsel failed to raise the affirmative defe of self-defense and/or defense of others.”
(Appellant’s Brief, Return ofVrit, Doc. No. 15, PagelD 281)
2. Failure to challenge a juror who admitted to being a good friend and next door neighbor of a
high ranking prosecutor in the Hamilton Countp$tcutor’s Office. (Reply, Doc. No. 37, PagelD
3294).
3. Failure to argue that Sublett ha two ganghis person “even though Marshall told counsel
before trial that the gufound in Subletts’ [sic] pocket wasot the gun used in the robbery.
Especially since Washington admitted removing evidence from the crime stakne.
4, Failure to track down any witnesses, “eWdsn. Bailey, who had pertinent information
concerning the Petitioner’s defenseld.

5. Failure to do any investigatiommself or hire an investigatorld. at PagelD 3295.
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6. Failure to employ a specialist to reenact tlowshg to show that the driver was the shooter.
Id.
7. Failure to use the DVD’s from Marshaltisal which would have shown how many other
robberies and different guisiblett and Washington havdd.
8. Failure to pursue the fact that Washington had the opportunity to remove a gun from the
crime scene.|d.
9. Failure to request a lesseriued offense jury instructiomd.
These instances will be referred to headier as sub-claims one through nine.

Sub-claims one through four were raised oreati appeal (Appellant’s Brief, Return of
Writ, Doc. No. 15, PagelD 281). The court of appekdcided this assignment of error as follows:

Ineffective Assistance of Trial Counsel

In his final assignment of error, Iv&hall argues that he was denied

the effective assistance tfal counsel. To preail on such a claim,
Marshall must prove that trial counseblated an essential duty and
that he was prejudicdaly that violation State v. Bradley1989), 42

Ohio St.3d 136, 538 N.E.2d 378trickland v. Washingto(iL984),

466 U.S. 668, 104 S.Ct. 2052, 80 L. Ed. 2d 674.18 A reviewing court
will strongly presume that counsel rendered adequate assistance and
made all significant decisions in the exercise of reasonable
professional judgmentd.

Marshall specifies four instances where couaBegiedly violated an
essential duty: counsel's failure to raise the affirmative defenses of
self-defense and defense of othemjnsel's failure to remove a juror
who was a neighbor and a friend afhigh-ranking prosecutor in
Hamilton County; counsel's failure to argue that Sublett had an
additional gun that Washington chaemoved from the scene; and
counsel's failure to locate Yolan&ailey as an eyewitness prior to
trial.

First, we hold that counsehgaged in sound trial strategy by not
raising self-defense or defense of others to justify Marshall's
shooting of Sublett. These defenses conflicted with the complete
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defense Marshall presentettat he was not the shooter.

Second, counsel's failure to remove a juror who lived next to a chief
assistant prosecutor does not suppdarshall's claim. The juror's
neighbor was not involved in thaat, and the juror unequivocally
stated that he could be impatrtial.

Third, counsel's failure to argueathSublett had two guns with him,

one in his pocket and enn his hand, did notonistitute ineffective
assistance. Because Marshall's defense was that he was not the
shooter, the number of weapop®ssessed by the victim was
immaterial.

Finally, Marshall has failed to shothat trial counsel's failure to
locate Bailey amounted to a breach of a duty that prejudiced him.
Bailey purposely avoided involvemantthis cased told the police

that she had not witnessed the dhrgp And the trial court, in ruling

on Marshall's motion for a new trial, determined that if Bailey had
testified at trial, it was unlikely that the result would have been
different.

Marshall has failed to show that counsel violated an essential duty
that prejudiced him. Accordinglye overrule the eighth assignment
of error.

State v. Marshall175 Ohio App. 3d 488 at 1 84-90.
In deciding this assignment of error, the ¢aifrappeals applied theorrect United States
Supreme Court precedertrickland v. Washington, supra.The governing standard from

Stricklandreads

A convicted defendant's claim thabunsel's assistance was so
defective as to require reversalaotonviction or death sentence has
two components. First, the defendant must show that counsel's
performance was deficient. This requires showing that counsel was
not functioning as the "counsel" guaranteed the defendant by the
Sixth Amendment. Second, the defendant must show that the
deficient performance prejudiced the defense. This requires
showing that counsel's errors wese serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
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defendant makes both showings, it carb®said that the conviction
or death sentence resulted from a breakdown in the adversary process
that renders the result unreliable.

466 U.S. at 687. In other words, to establiskffactive assistance, afdadant must show both

deficient performance and prejudic&erghuis v. Thompkins, U.S. , , 130 S.Ct. 2250,

2255 (2010)¢iting Knowles v. Mirzayanc&56 U.S.111 (2009).

With respect to the first prong of tistricklandtest, the Supreme Court has commanded:
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Judicial scrutiny of counsel'performance must be highly

deferential. . .. A fair assesent of attorney performance requires
that every effort be made tdireinate the distorting effects of

hindsight, to reconstruct the dinmstances of counsel’s challenged
conduct, and to evaluate the condinom counsel’s perspective at
the time. Because of the ddfilties inherent in making the

evaluation, a court must indulges@ong presumption that counsel's
conduct falls within a wide rameg of reasonable professional
assistance; that is, the defendenust overcome the presumption
that, under the circumstancesg tihallenged action "might be

considered sound trial strategy."

466 U.S. at 689.
As to the second prong, the Supreme Court held:

The defendant must show that thés a reasonable probability that,
but for counsel's unprofessional egothe result of the proceeding
would have been different. A reasonable probability is a
probability sufficient to overcome confidence in the outcome.

466 U.S. at 694.See also Darden v. Wainwright77 U.S. 168, 184 (1988)fong v. Money142
F.3d 313, 319 (B Cir. 1998);Blackburn v. Foltz828 F.2d 1177, 1184 {6Cir. 1987). “The
likelihood of a different result must ksibstantial, not just conceivable Storey v. Vasbinder
657 F.3d 372, 379 (bCir. 2011) quotingHarrington v. Richter562 U.S. _, 131 S. Ct. 770, 792
(2011).

Marshall has not shown any way in white court of appeals application&ificklandto
his first four sub-claims was objectively unreasoeabBelf-defense was inconsistent with the
defense on which even now Marshall insists — that he was not the shooter. The juror’s
unequivocal statement that he could be implanculd have prevented his removal for cause on

the cited basis. How many guns Sublett rhaye had and whether Washington could have
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removed one of them along with the marijuanado& from the scene was irrelevant to Marshall’s
defense that he was not the shooter. And althdlgylBailey was eventuallwilling to testify,
there is absolutely no showing tiséie would have been willing to tégtat the time of trial. She

did admit that her fear led her to lie to the pelabout what she had seen. There is no showing
she would not have lied to Marshall’'s counselafi. Thus Marshall’s first four sub-claims of
ineffective assistance of triabansel should be dismissed witlejudice because the state courts’
decision on them is neither contrary to @or objectively unreasonable application of clearly
established United States Supreme Court precedent.

As to sub-claims five through nine, this Coceinnot reach the meritecause these claims
are procedurally defaulted in that they have never been presented to the Ohio courts and could not
now be presented for a number of reasons. U@t law, claims of ineffective assistance of
trial counsel which can be shown from the trial rdomust be raised on dokeappeal or they are
barred from later presentation ®s judicata. State v. Perryl0 Ohio St. 2d 175 (1967). On the
other hand, claims which depend@ridence outside the record dampresented in a petition for
post-conviction relief undedhio Revised Code § 2953.21.

Sub-claims eight and nine cdutave been argued on direct eglfrom the trial record but
were not. As to Washington’s possible removamdther gun from the crime scene, Washington
could have been asked about that on cross-exdimmnor — a safer course since trial counsel did
not know what Washington would say — by arguireydgpportunity. And certainly the absence of
a request for a proper lesser-included offense instruction could have been shown from the trial
record. Because these two claims were nitedaon direct appeal, they are procedurally

defaulted.
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Sub-claims five, six, and gen would appear to depend evidence which was not in the
trial record. Therefore they could have beespnted in Marshall’s ggon for post-conviction
relief. Examination of Marshall's petition fguost-conviction relief shosvthat none of these
claims were raised there (Petition, RetaftWrit, Doc. No. 15Ex. 26, PagelD 389-393).

Marshall’'s Eighth Ground for Relief shoulcetiefore be dismissed with prejudice.

Ground Nine: Actual Innocence

In his Ninth Ground for Relief, Petitioner clairhe is actually innocent of the murder for
which he stands convicted and sentenced. Howewst of his argument is directed to claimed
error of the state courts in denying his motion for leave t@fdelayed motion for new trial.

As noted above in the Procedural Historgtem of this Report, Marshall requested and
this Court granted a stay pending his exhaugiiaihe state court rerdg of delayed motion for
new trial. The relevant state court documentye filed by Respondent as exhibits to the
Supplemental Return of Writ (Doc. No. 33Marshall’'s Motion for Leave to File Delayed
Motion for New Trial and/or Altmatively, Petition for Post-Conwion Relief is Exhibit 45 to the
Supplemental Return. It was filed in the Common Pleas Court April 12, 2010at PagelD
2095. In it Marshall admitthat he knew at the timef trial that Jasonahes, the driver of the
Durango, had admitted to his sister, Shelia Marshafierted to be Jones’ common-law wife, that
Jones was the shootetd. at PagelD 2095. Marshall also admits he committed perjury at trial
by identifying the driver as “D.C.”Id. at 2096. He offers his awaffidavit and those of Jason

Jones, Antje Jarrett, Shelia Maadl, and Latosha S. Williams toqwe that Jones was the shooter.
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Id. He claims the Ohio onerous obligation sffowing he was unavoidably prevented from
discovering this evidence at the @nof trial is urconstitutional. Id.

In an attached Affidavit, Aje Jarrett avers that she is Marshall’'s mother and grandmother
of Jason Jone’s childrenld. at 2098. She further aversathjason jones came to my house
after the shooting and told me inrpen that he shot junis sublett.ld.

Shelia Marshall also provided an affittadated March 4, 2010, in which she claims
cohabitation with Jason Jones and bearing his children “although we never made our marriage
official.” She avers further #t on the date of the murder, Ma8, 2005, Jason Jones told her he
was the shootetd. at PagelD 2099

Jason Jones’ affidavit is dated méman a year earlier, February 7, 200@l. at PagelD
2100. In it he corroborates Marshall's accountvbfit happened, to wit, that Marshall had his
head tucked down between his legs at Sublettier and Jones reached over Marshall and shot
Sublett, then drove over him. He does not confirm having admitted the shooting to Shelia
Marshall or Antje Jarrett. Latosha Williamshese relationship to the other affiants is not
disclosed, avers in her March 4, 2010, affidavit that Jones admitted the shooting to her on the day it
happened.

Hamilton County Common Pleas Judge Jerdviedéz was assigned the Motion because
Judge Fred Nelson, who tried the case, waslonger on the bench. Judge Metz filed a
sixteen-page set of findings of fact and coaiduos of law. (Supplemental Return, Doc. No. 33,
Ex. 48, PagelD 2107, et seq.) Critifiadings and conclusions include:

6. Jason Jones has been comdaif involuntary manslaughter

in the death of Mr. Sublett, but was acquitted of the charge of
murder.
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7. Mr. Marshall knew at the time of the first trial of any claim
he now makes that he was innackacause his co-defendant Jason
Jones was the one who fired atdoove a truck over the victim, Mr.
Sublett.

11.  With the exception of Jason Jones, none of these persons

[the affiants] witnessed Junis Sublett's murder. Jason Jones,

having previously tesi#d (along with Mr. Marshall) that he was

not there, now says that s, in fact, the shooter.

12. None of the affidavits filed biyir. Marshall explains why or

how he was prevented from finding out the facts he now claims are

newly discovered. Four of the affiants are members of his own

family. One of them was his now-acquitted co-defendant in the

murder indictment. Mr. Marshall admits that he was himself present

in the vehicle, to sell drugs, at the time of the shooting. Obviously,

if Mr. Jones was the shooter, thatt was known to Mr. Marshall

from the very moment of the shooting.

13. James Marshall testifleén both his own trieand that of Jason

Jones that Jason Jones had nanbpresent at the time of the

shootings. If the current affidas are true, then Mr. Marshall

intentionally perjured himself in the two previous trials.
Id. Judge Metz found that Marshall had missed the ordinary deadline for a motion for new trial,
which would have been September 15, 2006, r@tinot shown he was unavoidably prevented
from discovering the other evidence. Judge Mismied both the motion for new trial and the
alternative petition for p-conviction relief. Id. at PagelD 2113-2114. The Court of Appeals
affirmed (Supplemental Return, Doc. No. 33, Ex. 55, PagelD 2185, et seq.).

Marshall now complains th#te trial court violated Ohitaw by deciding the underlying

motion for new trial without decidg whether he should be allowefile it (Reply, Doc. No. 37,
PagelD 3296). He raised that question on apgea@lithe court of appeals found no error. Since

that is purely a question of Ohio law, this Cosinould not reach it. And as noted above with
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respect to Marshall’s first motion for new trial to present Yolanda Bailey, there is no federal
constitutional righto a new trial.

Nor is there any free-standing federal cauasbnal right to be rieased from custody
because one is actually innocent of thener for which one stands incarceratéterrera v.
Collins, 506 U.S. 390 (1993). A person who is actuallyocent may use proof of that fact to
excuse some procedural default which prevéiméshabeas court from reaching the merits of
another constitutional clainMurray v. Carrier,477 U.S. 478 (1986). To prevail on an actual
innocence claim, the petitioner must show that it is more likely than not that no reasonable juror
would have found him guilty beyond a reasonable doubt’ in the light of the new evidence he or
she is tendering. In reachingigiconclusion, the habeas countly need to make credibility
determinations. Schlup v. Delp513 U.S. 298 (1995), adopting standard fidarray v. Carrier,

477 U.S. 478 (1986).

The materials offered by Marshall do notisfg the actual inncence standard &chlup
In the first place, they are not “new” evidencdudge Metz was clearorrect in finding that
virtually all of thisevidence was known by Marshall befdms trial. Secondly, in making the
required credibility determinatiomhis Court notes that two ofdhaffidavits are from confessed
perjurers, Marshall and Jones, both of whom festifiot once but twice that Jones was not there at
the shooting. Jones has, of course, nothings® now by making the adssiion; his acquittal for
murder protects him from being retriby virtue of the Double Jeopardy Clause.

Marshall’s Ninth Ground for Rief is utterly without meritand should be dismissed with

prejudice.
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Ground Ten: Error by the Trial Judge in his Findings

In his Tenth Ground for Relief, Marshallgales Judge Metz made assumptions about
Petitioner and his family in dging the second motion for newial Specifically, he says
“[t]here is no reason for the Judge who was noTtied Judge to give his own opinion and state or
believe there is a scheme ocaugrwithout no proof. The Judge $ipointed to no affiants that
even remotely indicated that affiants were dting they were part of any scheme as the Judge
stated.” (Reply, Doc. No. 37, PagelD 3298.)

Marshall is mistaken. He himself admitted he was under family pressure to perjure
himself to attempt to obtain Jonexiquittal and that he did saJudge Metz's inference that there
was a scheme is amply supported by evidence Mahshmself presented. In any event, Marshall
has not shown any relevant constitutional claidudge Metz as the thiaudge assigned to the
second new trial motion was entitled, indeed rexlji to make credibility determinations in

deciding the motion. Ground Ten shoblkel dismissed with prejudice.

Conclusion

In accordance with the foregoing analysiss itespectfully recommended that the Petition
herein be dismissed with prejudice. Becausssonable jurists would not disagree with this
conclusion, Petitioner should beried any requested dificate of appealability and this Court
should certify to the Sixth Circu@ourt of Appeals that any appeebuld be objectively frivolous

and therefore should not be permitted to prodeddrma pauperis
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September 4, 2012.

sl Michael R. cflexz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), any party maywe and file specific, written objections to
the proposed findings and recommendations witburteen days after by served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Refwaing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Rhd may be extended further by the Court on timely
motion for an extension. Sudlbjections shall specify the pastis of the Report objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral
hearing, the objecting party shafomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otherwislirects. A party may respond another party’s objections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app&ale, United States v. Walte688
F.2d 947 (8 Cir. 1981);Thomas v. Arr474 U.S. 140 (1985).
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