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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Timothy W. Humphries,
Case No. 1:10-cv-749

Plaintiff,
Chief Judge Susan J. Dlott
V.
: Order Granting Motions for
David A. Chicarelliet al, : Summary Judgment
Defendants.

This matter is before the Court on (1) ensolidated Motion for Summary Judgment of
Defendants City of Carlisle, David Chicarelli, &in Moore, Sherry Callahan, Steven Badger,
Jerry Ellender, and RonaldoMell (Doc. 144) and (2) the Main for Summary Judgment of
Defendants Timothy Boggess, James Slyder, antt Bisboks (Doc. 118). Plaintiff Timothy W.
Humphries, the former mayor of the City ofrligle, Ohio, has alleged federal and state law
claims against the City and current and former city officials and employees. He asserts,
generally, that Defendants conspired to danfageeputation and have him removed from
office. However, no material facts aregenuine dispute and Defgants are entitled to
judgment as a matter of law pursuant to RuleBhie Federal Rules of Civil Procedure.
Accordingly, the Court wilGRANT the Motions for Summary Judgment.

l. BACKGROUND

Except where specifically noted otherwise, the facts are derived from the Defendants’

Statements of Proposed Undisputed Factx$D118-1, 144-1) and Humphries’s Responses

(Docs. 153-1, 154-1) thereto.
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A. Parties

Plaintiff Humphries held the elected positioithe mayor of City of Carlisle for one
four-year term from the beginning of 2008dhgh the end of 2011. Humphries defeated the
incumbent mayor, Defendant Jerry Ellenderth@ 2007 election. Humphries lost to Randy
Winkler in the 2011 election.

Defendant City of Carlisle is a political subdivision of the State of Ohio, as defined in
Chapter 2744 of the Ohio Revised Codde City has a governing Charter.

Defendant Ellender was the mayor of they ©f Carlisle from January 1, 2004 through
December 31, 2007. Defendant Ronald Hovell thasacting city manager for the City in
December 2007. Hovell also acted as the IT mareage he held the position of finance director
for the City. He retired from the City March 2008. Defendant Sherry Callahan became the
city manager in June 2008. (Doc. 101-1, Callahfiny 1.) Defendant David Chicarelli was a
prosecutor and law director for the City attaties relevant hereto. (Doc. 81, Chicarelli Dep. 7—
8.)

Also at all times relevant hereto, DefenttaSteven Badger, Mark Brooks, and Dustin
Moore were police officers, Defendant JarBggler was a police lieutenant, and Defendant
Timothy Boggess was the police chief for the City. (Doc. 33, Am. Compl.; Docs. 34, 37,
Answers.)

B. Allegations Concer ning the L aptop Investigation

The City of Carlisle provided Jerry Ellendgith a city-owned laptop computer for his
use while he was mayor. He occasionally bradigé laptop computer home. Ellender did not
believe that his use of the laptwas restricted. He may hawsed the laptop at times for

personal matters. He also permitted his childraemstothe laptop occasionally. At some point in



mid- to late-December 2007, Ellender surrend@@skession of the laptop by leaving it in the
mayor’s office in the city building.

Ronald Hovell undertook a process to “cletire laptop before it was assigned to
Humphries, the incoming mayor. Hovell hadfoomal IT training. (Doc. 74, Hovell Dep. 23.)
Hovell’s intent was to (1) remove and store fhes and records created and maintained by
Ellender and (2) to preserve any public recordthercomputer. Hovell testified that when he
cleaned computers he would delemporary files, the cachegthistory files and other files
that were not relevant. He alsan a defragmenting and scan dskgram. He believed that the
scan disk program would delete the internstdry. Hovell testified tht he would not have
expected to find “a thousand pag# Internet history datingdm the opening of the computer
up through January the 3rd of 2008 on the harcedvfivthe computer kibhe done a thorough job
of cleaning it.” (d., Hovell Dep. 50.) Hovell returned thagpotop to the mayor’s office after he
completed the cleaning process.

In early 2008, Humphries took possession efltiptop after he became mayor. At least
during the relevant time period, Humphries keptdbmputer in his office in the city building.
His office door was usually locked. (Doc. 58|I&@laan Dep. 79.) Humphries believed that the
laptop was password protected, but he used thelaame and password of the former mayor.
(Doc. 97, Humphries Dep. 237, 243.) He understbatithe laptop was City property and was
provided for his use while he was mayor, but tterdit believe his use of it was restricted.
(Doc. 98, Humphries Dep. 280-83.) He acknowledbatithe City could access the laptop to
obtain public records stored on the laptopodD07, Humphries Dep. 236.) On one occasion,
another City employee used the laptop ti&ena presentation to City Councilld( Humphries

Dep. 243.) Finally, Humphries was aware that@ity had an internet policy directed to



employees, but he did not consider himseleaployee and did not ask whether the policy
applied to him in his position as mayor.

In September 2009, Angie Cole, Humphries’asin, took a “ride-alongin the patrol car
of Officer Mark Brooks. OfficeBrooks testified that Angie Coleld him during the ride-along
that Humphries may have possessed child@gmraphy on his computer. (Doc. 76, Brooks Dep.
54-55, 64-65.) During discovery in this case,d@ed telling OfficeBrooks that Humphries
had child pornography on his computer. (Db40, Cole Aff. 11 9-11; Doc. 68, Cole Dep. 47—
48.) However, she admitted telling Officer Brodkat her brother, Casey Cole, told her that
Humphries had “sick shit” on his computer. o® 68, Cole Dep. 47-48.) Casey Cole testified
that he had told Angie Cole that Humphrnesl “sick stuff” on his computer and that he
“probably would have kids on there toalDoc. 66, Casey Cole Dep. 52-53.) Casey Cole
signed a written statement for Officer Brooksiastathat he had seen pornographic images on
Humphries’s computer bagk the years 2004—-2005ld( Ex. NN.)

Officer Brooks reported the Angie Cole to Lieutenant James Slyder in either
September or November 2009. Lt. Slyder infed Chief Boggess about Brooks’s tip in
November 2009. Lt. Slyder and Chief Boggdsgermined to begian investigation by
examining the laptop assigned torhghries. They informed Sher@allahan, the city manager,
about the situation. Callahan confirmed that the laptop was owned by the City. Callahan
accompanied the officers to the mayor’s office, one of them unlocked the door, and the officers
viewed the laptop located in the mayor’s offidd. Slyder ran a progm called PRE SEARCH
on the laptop which searched for photographs erhtlrd drive. The program displayed images
from the laptop long enough for Lt. Slyder and €RBieggess to view the faces and bodies of the

people in the images. Lt. Slyder and Chief Beggybelieved the images showed males engaged



in sexual activity. Lt. Slyder described the imagat least one male to be a “young male,” but
both officers testified that thegould not estimate the age of the males. (Doc. 70, Slyder Dep.
43; Doc. 72, Boggess Dep. 24.) Lt. Slyder and Chief Boggess then contacted the Warren
County, Ohio Sherriff's Department aRdosecutor’s Office for assistance.

An assistant prosecutor for Warren Cou@jo drafted a search warrant based on
information she received from Lt. SlyderxdaChief Boggess. A Warren County Court of
Common Pleas judge authorizéeg search warrant on November 5, 2009. The officers then
seized the city-owned laptop from the mayafce and a personal desktop computer from
Humphries’s home pursuant to therveant. Humphries gave his cam for the officers to seize
his home computer pursuant to the search warrant.

The officers then contacted Officer Robérhite, a police officer for the City of
Lebanon, Ohio and a member of an FBI comptatsk force, for assistance in searching the
computers. Officer White found sexually explicit images on the computers, but he did not
believe that any of the images qualified as chddhography. However, he testified that he did
not think that Lt. Slyder or Géf Boggess had been unreasonable for believing that the images
might have involved minors. (Doc. 114, Whidep. 51-52, 57.) Officer White reviewed more
than two hundred images that he found “clogseshild pornography” with Lt. Slyder and Chief
Boggess. Officer White did not attemptdetermine who had placed the images on the
computer because no child pornography chargesddmifiled. Humphries was not arrested nor
charged with a crime as a rétsof this investigation.

Humphries alleged in the First Amend&dmplaint that the former mayor, Jerry
Ellender, or his son used the City-owned lagtopccess sexually-explicit materials on or about

December 25, 2007 and December 26, 2007, whendgtevas still mayor. (Doc. 33 at 383.)



Evidence found on the laptop by Plaintiff's purial expert, Jim Sauger, and reviewed by
Officer White, suggests that the laptop remaimeBlllender’s possession and was accessed by
members of his household through at I&stember 27, 2007. (Doc. 114, White Dep. 109-12;
Doc. 126, Sauger Dep. 43-53, 68—77; Doc. 147 EX. Ellender’s son specifically denied
during his deposition using the City-owned laptoisit gay pornographic websites. (Doc. 128
at 5042-43.) Ellender testified that he had no knowledge of pornographic materials being
viewed or stored on the lapteyhen it was in his possession.
C. Allegations I ncidental to the Laptop Investigation

On November 5, 2009, Officer Steven Badges informed by another officer about the
issuance of the search warrant. Officer Badger was not on duty themdiayd not participate
in the laptop investigain. Officer Badger’s son had disdveral years earlier and his son’s
birthday had been on Novemlf&r Officer Badger called his rtieer on November 5 to discuss
his deceased son. He mentiotiegl issuance of the search watrtp his mother during their
conversation. The search warrant was a maftpublic record on November 5, 2009, but Chief
Boggess testified that he had amt his officers not to discusise laptop investigation outside
of the department. (Doc. 72, Boggess Dep. 54-55.) On November 6, 2009, the Warren County
judge who had authorized the search warraatga the search warrant under seal. Chief
Boggess later disciplined Officer Badder violating his “gag order.” 1(l.) Officer Badger
accepted without objection the written reprimamd three-day suspension without pay.

At some point on or after Novemb&r2009, Chief Boggess spoke to a newspaper
reporter about the existence of the investigatimhtae warrant. He did not disclose the subject

of the investigation nor whatas sought in the warrant.



David Chicarelli, the City’s law directowas informed about the laptop investigation
after the search warrant was isdu Chief Boggess showed Chigéirsome of the images found
on the laptop. Chicarelli received a copy & thport prepared by Officer White from the FBI
task force. Chicarelli was requested by Callabvaa council member to give a report to City
Council. He prepared a writtenpat which indicated that a searwarrant had been issued and
sexually explicit materials had been found onléptop. He did not statin the report that
images of “male on male” pornography weoerid on the laptop. Chicarelli’'s report was
obtained by a journalistho mentioned it in an article in tividdletown Journalbut Chicarelli
was not interviewed by the reporter.

D. Driving Incident Allegations

On December 1, 2009 at approximately 12a30., Officer Dustin Moore, a rookie
officer, was dispatched to the vicinity of St&oute 123 in Carlisle, Ohio to respond to 911
telephone calls from the driveo$ two vehicles. The two drars were Humphries and Tyler
Anspach. The men did not know each other pridhéodriving incident. Humphries had called
911 to report that another driver was followirigmhoo closely. Anspach had called to report that
another driver was driving erratically and apjeekto be drunk. Humphries admitted that he
increased and decreased his speed and chamgsdWaen he believed he was being followed.
(Doc. 97, Humphries Dep. 178-79.) Both Humphaed Anspach pulled over their vehicles
when Officer Moore approached.

Humphries exited his vehicle with a souvdrmaseball bat in his hands. He approached
Anspach’s vehicle, which was between his vehicle and Officer Moore’s vehicle. He had been
holding the bat in his hand when he drove in tesaeeded to defend hiaisfrom other driver.

(Id., Humphries Dep. 183.) Officer Moore beliewbdt Humphries was hdihg the bat with an



aggressive stance, but Humphriegsidd that he raised the bat abdwe waist or that he raised
his voice. (Doc. 139, Moore Dep. 28; D&, Humphries Dep. 180.) Officer Moore
understood that small bats couldhmlowed out and contain a mempe in order to use the bat
as a weapon. Officer Moore ti#ied that Humphries gave him the bat when he asked for it, but
Humphries testified that heisandered the bat to Officétoore voluntarilyand without
prompting. (Doc. 139, Moore Dep. 31-32; D8, Humphries Dep. 180-81.) Officer Moore
did not observe any sign that Humphries wésxicated. Officer Moore questioned both
drivers, gave each a warning, and then permittechtto leave. Neither Humphries nor Anspach
indicated that night that they wished to fileaofpes against each other. Officer Moore did not
report the incident to any one ride an incident report at &t time. (Doc. 139, Moore Dep. 38—
39.)

Officer Moore mentioned Humphries’s dmg incident to Officer Brooks a few days
later when they were exchanging storidsl., Moore Dep. 40.) Chief Boggess later approached
him. Chief Boggess told Officer Moore to veria report and handle the investigation as he
would for any person. Officer Moore wrote agident report after talking to Chief Boggess.

He also spoke to Anspach again and askedahiout being approached by Humphries with the
bat. (d., Moore Dep. 58-59.) Officer Moore had Aash complete a withess statement.

After Anspach completed the witness staént, Chief Boggess contacted the city
attorney, David Chicarellgbout the incident. Chicarelliaded that he did not think that
charges could be filed in thetZ of Carlisle’s Mayor’s Couraind that Chief Boggess should take
the matter to the City of Franklin’s proseautg¢Doc. 81, Chicarelli Dep. 199-200.) Franklin’s
prosecutor, Steve Runge, filed charges agdomphries from the December 1, 2009 driving

incident for aggravated menacing, a first degneslemeanor, and obstructing official business,



a fifth degree felony. Citationsere issued for the charges dtwdmphries accepted the citations
without being placed into custod¥hicarelli had no further involvement in the driving incident
other than referring Chief Boggess to the Fhanprosecutor. However, he did speak to
Humphries’s attorney, Kevin Lennen, at one paind indicated to Lennen that he thought
Humphries should resign.

Officer Moore met with the prosecutor onedst one occasiorbaut the charges.
However, he failed to show up at the preliminary court hearing because he did not properly
calendar the event. The chas against Humphries, accordingly, were dismissed. Officer
Moore was disciplined for failing to appear at thearing. The prosecutor decided not to re-file
the charges.

E. Procedural History and the February 3, 2012 Order

Plaintiff Humphries initiated this lawgun state court on Qober 21, 2010 against
Defendants the City of Carlisle, David Carelli, Sherry Callahan, Chief Timothy Boggess,

Lt. James Slyder, and Officers Dustin Moore,rkBrooks, and Steven Badger. (Doc. 1-1.)
Defendants removed the action to this ComOctober 26, 2010. Wilkave of the Court,
Humphries filed a First Amended Complainto® 33) on October 4, 2011, which added to the
suit Defendants Jerry Ellender, Blakkbender, and Ronald Hovell.

On February 3, 2012, the Court issueddader dismissing the claims against Blake
Ellender pursuant to a Rule 12(b)@@)the Federal Rules of Civil Bcedure. (Doc. 47.) In the
Order, the Court criticized Humphries for “stdrgtive and organizational deficiencies” in the
First Amended Complaint, including the failuresjpecify the nature of each claim and against
which Defendant(s) the claims were pleaddd. gt 476—77.) Accordingly, the Court

specifically instructed the partiés specify in all subsequent bisehe following items for each



cause of action discussed: (1) the nature otldien; (2) whether the claim arises under state or
federal law; (3) which Defendant Defendants the claim is asseragainst; and (4) the factual
allegations which support oefute the claim. I¢. at 485.)

Defendants filed the pending Motiofts Summary Judgment on October 31, 2012 and
December 3, 2012. The parties were granteceléanthe Court to exceed the standard page
limitations because of the number of claims and Defendants in this action. Briefing is complete
and the Motions are ripe for adjudication.

1. STANDARDS GOVERNING MOTIONSFOR SUMMARY JUDGMENT

Federal Rule of Civil Procedure 56 gove&motions for summary judgment. Summary
judgment is appropriate if “thers no genuine issue as to anytenal fact’” and “the movant is
entitled to judgment as a matter of law.”dE®&. Civ. P. 56(a). On a motion for summary
judgment, the movant has the burden of showing that no genuine issues of material fact are in
dispute, and the evidence, togethh all inferences that cgrermissibly be drawn therefrom,
must be read in the light most faabie to the party opposing the moticbeeMatsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 585-87 (198®rovenzano v. LCI
Holdings, Inc, 663 F.3d 806, 811 (6th Cir. 2011).

The movant may support a motion for summadgment with affidaits or other proof
or by exposing the lack of evidence on anésfr which the nonmoving party will bear the
burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322—24 (1986). In responding to
a summary judgment motion, the nonmoving paryy not rest upon the pleadings but must go
beyond the pleadings and “present affirmativielence in order to defeat a properly supported
motion for summary judgment.Anderson v. Liberty Lobby, Inet77 U.S. 242, 257 (1986).

The Court’s task is not “to weigh the evidermr®l determine the truth of the matter but to

10



determine whether there iganuine issue for trial.Liberty Lobby 477 U.S. at 249. A genuine
issue for trial exists when there is sufficiéewidence on which the jury could reasonably find
for the plaintiff.” Id. at 252. “The court need considetly the cited materials, but it may
consider other materials in thecord.” Fed. R. Civ. P. 56(c)(3).

1. ANALYSIS

Defendants in the Motions for Summary Jomdnt complied with the Court’'s February 3,
2012 Order. Defendants made a good faitmgitdo discern every possible claim arguably
made against every possible Defendant in the Fimended Complaint. They set forth the
material, undisputed facts purportedly estdiads by the record and articulated grounds for
granting summary judgment in théavor as to all claims.

Plaintiff Humphries di not comply with the February 3, 2012 Order in his summary
judgment briefing. He failed in his fifty-page Memoranda in Opposition to specify against
which Defendant each claim was assertedrenfhiled to identify the specific evidence
supporting each claim. He dmbt provide citations to theaerd to support most of his
assertions of fact. He failed altogether to addrseveral of the claims which he had asserted
directly or indirectly in the First Amended Complaint.

District courts can “decline[] to consider thmerits of [a] claim” which the plaintiff fails
to address in briefs opposing a summary judgment motticks v. Concorde Career College
449 F. App’x 484, 487 (6th Cir. 2011). Moreoveourts can consider a claim abandoned when
a plaintiff offers only a perfunctory argumehat it should withstand summary judgme@ark
v. City of Dublin, Ohip178 F. App’x 522, 524-25 (6th Cir. 200€ampbell v. NallyNo. 2:10-
cv-1129, 2012 WL 4513722, at *11-12 (S.D. Ohid.Q¢ 2012). Finally, “courts need not

independently comb through the record and estabiiat it is berefof a genuine issue of

11



material fact before granting summary judgmerirherson v. Novartis Pharm. Corg46 F.
App’x 733, 734 (6th Cir. 2011). As the Sixth Ciitceolorfully has recogized, “[c]ourts do not
engage in a self-directed inquinto the facts because distrjatiges are not pigs, hunting for
truffles.” LidoChem, Inc. v. Stoller Enters., Indlo. 10-1686, 2012 WL 4009709, at *15 (6th
Cir. Sept. 12, 2012) (internal quotation and citation omitted).

For these reasons, the Court assumes thatti#l&lumphries did notntend to assert a
particular claim against a patiar Defendant or has abandorseath claim where he has failed
to support the claim with evidea and legal argument. Specdily, the Court assumes that
Plaintiff abandoned, among other claims, all claimaresg the City and all claims arising solely
from the driving incident allegations. The Cbaddresses below thosmmaining claims which
Plaintiff Humphries assted in the First Amended Complaiend supported in the Memoranda
in Opposition to the Motions for Summary Judgnient.

A. Violation of Fourth Amendment Pursuant to 42 U.S.C. § 1983

Humphries contends that surarg judgment should be denigmlDefendants on his claim
against Chief Boggess, Lt. Slyder, and Offid@rsoks, Badger, and Moore for violation of his
Fourth Amendment rights arising from tlagtop investigation. (Doc. 153 at 5372.)
Specifically, he alleges that they violated hggts when Lt. Slydeand Chief Boggess ran the

PRE SEARCH program on the City-owned tptvithout a warrant. (Doc. 153 at 5365, 5372.)

! The Court will not address the merits of the fraudl aiding-and-abetting allegations which Plaintiff Humphries
makes in the Memoranda in Opposition. (Doc. 153 at 53BP-Blaintiff Humphries did not assert those claims in
the First Amended Complaint and nor has he established that those issues should be triedtlestemass or
implied consent pursuant to Rule 15(b)(2) of the Feduids of Civil Procedure. Rather, the Court previously
stated in a footnote in the February 3, 2012 Order‘Hjlaé Court does not read the First Amended Complaint to
assert a claim for either fraud or aiding and abetting.” (Doc. 47 at 482 n.2.) Humpbhries did not move for
reconsideration of that Order or otivise challenge the Court’s finding tsthe fraud and aiding-and-abetting
claims.

2 Plaintiff Humphries also suggests in the “statemeffaatt” in the Memoranda in Opposition that the search
warrant by which Humphries’s City-owned laptop and personal computer were seized was imprapeey ob
(Doc. 153 at 5366—71.) However, he does not analyze or explain how the facts allelgishestourth
Amendment violation in the “argument of law” section or against which Defendants such a claim coolEbe pr

12



Section 1983 creates a cause of actionnteedy constitutional violations as follows:
Every person who, under color of any stat ordinance, regulation, custom, or
usage, of any State . . . subjects, arses to be subjected, any citizen of the
United States . . . to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shalidge to the party injured in an
action at law, suit in equity, ather proper proceeding for redress

42 U.S.C. § 1983. The Fourth Amendment createght to be free from “unreasonable
searches and seizures” and states that nigrehall only be issued “upon probable cause,
supported by Oath or affirmation, and particulal®scribing the place to be searched, and the
persons or things to be seized.” U.S. Const. AmenDefendants move for summary judgment
on the grounds that the claim fails on the memitthat the individual Diendants are entitled to
qualified immunity.

The doctrine of qualified immunity providéthat government officials performing
discretionary functions generallye shielded from liability focivil damages insofar as their
conduct does not violate clearly establishedusbay or constitutional rights of which a
reasonable person would have knowHléarlow v. Fitzgerald 457 U.S. 800, 818 (1982).
Qualified immunity provides immunity frorsuit, not simply a defense to liabilitfPearson v.
Callahan 1555 U.S. 223, 231 (2009). Courts apptye-part test to determine if qualified
immunity applies: (1) determine whether thet$aalleged would establish that the government
official’s conduct violated a constitutional rigand (2) determine whether the specific right
violated was clearly establishe8aucier v. Katz533 U.S. 194, 200-01 (2001). A defendant is
entitled to qualified immunity ihis conduct violated a constitutidrraght, but that right was not
clearly established ateftime of the violation.ld. The inquiry into whether the constitutional

right was clearly violated “must be undertaken in light of the specific context of the case, not as a

It is significant, of course, that the search warrant was obtained by an assistant Wartgmpfseoutor, not by the
Defendants.

13



broad general propositionfd. at 201. Courts can examine either issue fikgarson 555 U.S.
at 236. The plaintiff bears thetimhate burden of proof to estissh that a defendant is not
entitled to qualified immunityRich v. City of Mayfield Height®55 F.2d 1092, 1095 (6th Cir.
1992).

The Court begins by recognizing that thisrao evidence that Officer Brooks, Officer
Badger, or Officer Moore participated in thesgh and seizure of the laptop computer. Only
Lt. Slyder and Chief Boggess entered the maydfisenin the City-owned building and ran the
PRE SEARCH program on the lapt Officer Brooks initiated the investigation when he
reported the tip he receivéldat Humphries had child porn@ghy or other sexually-explicit
material on his laptop. Humphsieloes not point to evidence iodiing that Officer Brooks was
present for or participated in the search of the laptop.

Likewise, it is undisputed th&fficer Badger played no rola the search or seizure of
the laptop. (Doc. 154-1 at 55270 fficer Badger merely disclosede existence of the search
warrant to his mother in violation of ChiBbggess’s gag order. The warrant had not been
sealed by the state court judaethe time Officer Badger made the disclosure. Humphries
cannot establish a claim for vialan of his federal rights again®fficer Badger on these facts as
a matter of law. Finally, the factual allegati@uminst Officer Moore all relate to the driving
incident and not to the laptop investigation. shgh, the Fourth Amendment claim fails as a
matter of law as to Officer Brooks, fifer Badger, and Officer Moore.

Humphries contends that tharrantless search of the City-owned laptop was an
unreasonable search and seizure by Lt. SlgddrChief Boggess. Humphries’s contention
presupposes that he had a legitenexpectation of privacy as tioe laptop. He points out that

the tipster, Angie Cole, stated at most thahae sexually-explicit matel on his computer, not
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necessarily on the City-owned lapt “A defendant must satisfy a two-pronged test to show a
legitimate expectation of privacy: 1) he masnifest an actual, subjective expectation of
privacy; and 2) that expectation is one thatetyadis prepared to recognize as legitimate.S.

v. Pollard, 215 F.3d 643, 647 (6th Cir. 2000). Humpkr®ntends that he had a legitimate
expectation of privacy in the laggg. Humphries focuses on the féwt the City did not restrict
his use of the laptop and that the laptas located in his locked office.

On the other hand, Humphries worked indfisce, which was located in the a City-
owned building, only three daysmp&eek. (Doc. 98, Humphries DeZ84.) At least five people
other than Humphries had keys to the mayoffge, including the ¢y manager, the police
chief, and the city finance director. (D&Y, Humphries Dep. 240.) As to the laptop,
Humphries admitted that the laptop had been byeaghother person to make a presentation to
City Council. (d., Humphries Dep. 243.) He had not utedbthe log-in and password on laptop
from those used by the former mayor. He usti®d that communications he made using the
computer regarding City of Carlisle businesseveublic records and subject to public records
searches. Id., Humphries Dep. 235-36; Doc. 98, Humphrigep. 282.) These facts present a
close question as to whether Humphries hadjiéineate expectation of privacy in the laptop.

Nonetheless, Defendants contend that thesrch was reasonable as a matter of law
because Callahan, the city manager, consentnd teearch of the City-owned laptop. The
Supreme Court has recognized that in somainistances “permission to search [can be]
obtained from a third party who possessed comauthority over or othesufficient relationship
to the premises or effects sought to be inspecteldS. v. Matlock415 U.S. 164, 172 (1974);
see also U.S. v. HarNo. 08-109-C, 2009 WL 2552347,*416 n.83 (W.D. Ky. Aug. 17, 2009)

(applyingMatlockto find that company owner could gigensent to search workplace computer
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despite the objection of the employee tawhthe computer was assigned). Humphries
challenges Callahan’s authority tonsent to a search of the laptgmputer. He argues that the
city manager was not “a supervisor or co-kest of the mayor. (Doc. 153 at 5373-74.)
However, the issue is not whether Callahan Masphries’s supervisor or co-worker given his
status as an elected official'he issue is whether shedh@aammon authority over the City-
owned laptop.

The Charter of the Municipalitgf Carlisle provided that éhcity manager is the “chief
executive and administrative afér” of the City of Carlisle.(Doc. 58 at 748, Callahan Dep. Ex.
2.) Humphries conceded that “the City” had at least some authority over the laptop to the extent
that “the City” could access the laptop topesd to a public recordsqaeest. (Doc. 153-1 at
5403.) It follows that Callahan, as the Citg@dministrative officer, would have authority on
behalf of the City to accessettaptop for that purpose. Additionally, Callahan was one of
several city officials with keys to the mayooffice where the laptop was kept, an office in
which Humphries worked only three days per kveAgain, these facts present at least a close
guestion of whether City Manager Callahad sammon authority over the laptop to permit
Lt. Slyder and Chief Boggess to search the-Oityxed laptop without violating Humphries’s
Fourth Amendment rights.

However, even if a reasonable jury could conclude that Humphries’s Fourth Amendment
rights were violated, Humphriesill must establish that threghts violated were clearly
established. The inquiry into wther constitutional rights weodearly established for purposes
of qualified immunity “must be undiken in light of the specificontext of the case, not as a
broad general proposition3aucier 533 U.S. at 201. The relevant specific facts in this case

include that the laptop was City-owned, that isM@cated in an office in a City-owned building
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in which Humphries worked in only part-time and for which multiple city officials had key
access, that it contained public records whicimphries understood the City had a right to
obtain, and that consent for the search wasgyethe City’s top administrative officer.

For the reasons explained above, whethenptuies’s Fourth Amendment rights were
violated is not “sufficiently obvious.'Lyons v. City of Xenjad17 F.3d 565, 579 (6th Cir. 2005)
(internal citation and quotation omitted). Accoigly, Humphries has the burden to identify a
body of “materially similar” case law to proveatithe Fourth Amendment rights at issue were
clearly establishedSee id.He does not meet that burdelaintiff Humphries cites to no
caselaw supporting a finding that the search@itg-owned laptop done ith the city manager’s
consent violated clearly established rightsfalet, in the Memoranda in Opposition, Humphries
provides only a bare-bones overview of the patamsef qualified immunity generally. (Doc.
153 at 5374.) He makes no attempt to meeg¢vVidentiary burden and explain why Lt. Slyder
and Chief Boggess would not be entitled to quadiimmunity under the sgific facts of this
case.See Rich955 F.2d at 1095 (burden on the plaintifBccordingly, the Court finds that
Lt. Slyder and Chief Boggess are entitledtionmary judgment on the grounds of qualified
immunity as to the Fourth Amendment clai®ee Reardon v. Midland Community Sc8$4 F.
Supp. 2d 754, 774 (E.D. Mich. 2011) (granting sumnjagigment when the plaintiffs failed to
identify particularized cadaw establishing the right).

For these reasons, the Court will grant sunymadgment to Defendants as to the Fourth
Amendment claims.

B. Civil Conspiracy
Humphries contends thatramary judgment should not lgeanted as to his claim for

federal civil conspiracy against Officer Brook¥ief Boggess, Lt. Slyder, David Chicarelli, and
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Jerry Ellender. (Doc. 153 at 5375-81, 5395-97.)détes not specifically identify any other
named defendants as participating in the coaspjrbut he asserts that Jerry Ellender’s son and
Tyler Anspach, the driver of the other vebiduring the December 1, 2009 driving incident,
were participants in the conspiracyd. (@t 5380, 5397.) Humpbhries includes both the laptop
computer investigation and thewdng incident charges as being part of one conspiracy to
defame him, violate his rightand remove him from office.

The Sixth Circuit has set forth the parametf a claim for fedal civil conspiracy:

A civil conspiracy is an agreement betwée or more persons to injure another

by unlawful action. Express agreement among all the conspirators is not

necessary to find the existence of a aahspiracy. Each ospirator need not

have known all of the details of the illegaén or all of the paicipants involved.

All that must be shown is that there was a single plan, that the alleged

coconspirator shared in the general cordprial objective, and that an overt act

was committed in furtherance of thenspiracy that caused injury to the

complainant.

Hooks v. Hooks/71 F.2d 935, 943-44 (6th Cir. 1985).cénspiracy can be proven with
circumstantial evidenceNelms v. Wellington Way Apts., LLigo. 11-3404, 2013 WL 408034,
at *7 (6th Cir. Feb. 4, 2013).

Defendants move for summary judgment andghounds that Plaintiff Humphries cannot
establish the merits of a cgnisacy claim and on the basistbie intracorporate conspiracy
doctrine. The Court agrees that summary joegt is appropriate dooth bases. To begin,
Humphries does not clearly articulate, much Establish with evidence, the existence of a
single plan. Humphries asserts thaahleged in the First Amended Complaihat the
conspirators sought to “depritiee Plaintiff of his rights, prileges, and immunities.” (Doc. 153
at 5379, 5396-97.) These Defendants did not nwdesmiss this claim pursuant to Rule

12(b)(6) so the Court has not passed uporistee of whether Humphries adequatdbadeda
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conspiracy claim. Regardless, vague and congluategations are not sufficient to withstand a
motion for summary judgment.

Moreover, there is no evidentiary basis ¢mmect the laptop invagation and the driving
incident. The driving inciderwas instigated when Humphries and Tyler Anspach separately
called 911 to report each other for erratic drivi@fficer Moore respondetd the incident only
a result of their tejghone calls. There is no evidence thaspach knew about or sought to
further a conspiratorial objective whenrmeade the 911 telephone call or provided witness
statements to Officer Moore.

Additionally, Humphries hasot established a genuirssue that an overt act was
committed in furtherance of the alleged conspiracy. The alleged overt act identified by
Humphries in the Memoranda in Opposition is tdownloading and imprinting [of] a ‘Trojan
Horse™ consisting of the sexually-explicit images into the City-owned laptop assigned to
Humphries for his use as mayor. (Doc. 153 at 5379, 53%8ijnphries’s accusation that Jerry
Ellender, the former mayor, or his son nedasly accessed sexually-explicit images with the
City-owned laptop in 2007 as‘@rojan Horse” scheme to injure Humphries in 2009 utterly lacks
evidentiary support. There is no evidence sty Ellender knew that pornographic images
were accessed or downloaded onto the City-oviayeip in 2007 prior to the time the laptop
was turned over to Humphries, much less thahaeed in an alleged cqisatorial objective.
There may be a question of fact based on thesatiaty record whethdfllender’s son accessed
the sexually-explicit images, but there is no evidence indicatatghthdid so to further the

alleged conspiratorial design§the named Defendants.

® Humphries also cites from the deposition of Kevin Lenhinattorney at that period, speculating that there may
have been a conspiracy against his client. A non-movant must offer more than non-specific spe@viegi@an, to
defeat a motion for summary judgment.
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Finally, Defendants are entitléo summary judgment on thasis of the intracorporate
conspiracy doctrine. That dinime recognizes that it takesdvar more persons to have a
conspiracy and that a corporati@ating through one or more agerdannot conspire with itself.
Estate of Smithers ex rel. Norris v. City of Fli&02 F.3d 758, 765 n.4 (6th Cir. 2010). The
Sixth Circuit specifically declined in tHestate of Smithersase to determine if the
intracorporate conspiracy doctrine applied totect police officers and police departmerits.
at 765 n.6. However, Districta@irts within this Circuit have applied the doctrine to police
officers and city officials.SeeMoes v. WoodwardNos. 1:11-cv-912, 1:12-cv-1092, 2012 WL
5830596, at *6 (W.D. Mich. Nov. 16, 2012) (stating tahaity and its employees do not qualify
as “two or more persons’lxons v. City of Bolivar--- F. Supp. 2d ---, 2012 WL 4829185, at *2
(W.D. Tenn. Sept. 28, 2012) (stating that allegekpiracy between agents of a city constituted
a single act of the citypBradley v. City of ClevelandNo. 1:11cv781, 2012 WL 775106, at *4-5
(N.D. Ohio Mar. 7, 2012) (applyindoctrine to police officers)This Court likewise finds that
the City officials and employees constitute emity for the purposes of civil conspiracy.

Plaintiff Humphries asserthat the inclusion of Jerrigllender, his son, and Tyler
Aspach, who are not employees of the City ofli€l@, defeats application of this doctrine.
However, the Court explained above that ¢hierno evidence upon whi@ reasonable jury
could conclude that Ellender, his son, or As$pahared in any conspiogial objective. The
other named Defendants are agents of the CiGanlisle and do not qualify as co-conspirators.

The Court will grant summary judgment@efendants for all of these reasons.

C. False Light and Defamation
Turning to the state lawaims, Humphries asserts that summary judgment should be

denied as to his false lightd defamation claims. Humphriesi$ao clearly set forth against
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which Defendants these claims are asserted in disregard of the Cohrtiarye3, 2012 Order.
He also fails to explain which specific factseividence support the claims. Instead, he merely
sets forth the elements of, and discusses ffereinces between, the torts of false light and
defamation. (Doc. 153 at 5381-83). The argumeriesit, is perfunctory. The Court will not
try to independently comb thecard to determine whether theaee material facts in dispute
sufficient to establish claims of false lighta@efamation. Accordingly, the Court will grant
summary judgment to all Defendants on ¢he@ms of false light and defamation.
D. Wrongful Interference with Employment

Humphries also asserts that summary juelginshould be denied to Defendants on his
claim for wrongful interference with employmerRlaintiff Humphries does not explicitly state
against whom this claim is asserted, but hetiiea only David Chicarelli when discussing this
purported claim in the Memoranda in OppostigBoc. 153 at 5384.) The Ohio Supreme Court
has recognized a claim for angful interference with a bugss relationship “when a person,
without a privilege to do sonduces or otherwise purposely cesig third person not to enter
into or continue a business relation with anothéx.& B-Abell Elevator Co., Inc. v.
Columbus/Central Ohio Bldg. & Constr. Trades Countd Ohio St. 3d 1, 15, 651 N.E.2d 1283
(1995).

Humphries limits his argumestipporting this claim to an egrpt from the deposition of
Kevin Lennen. Lennen was an attorney wharesented Humphries at the time the laptop
allegations and the driving incident werangginvestigated. (Doc. 151, Lennen Dep. 4.)
Lennen testified in this excerpt that Chigirtold him that Humphries should “consider
resigning” because “they got all this childrpography.” (Doc. 153 at 5384.) This deposition

testimony alone is not sufficient to support a claim for wrongful interference with employment.
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Humpbhries did not have a tiadnal employment relationship with the City of Carlisle.
He was an elected official, not a contractuahtwill employee of the City of Carlisle. To the
extent he could be considered an employee of the City of Cathisléort of wrongful
interference with employment requires ingeehnce by someone outside the employment
relationship, not by another employe@hio Ass’n of Pub. Sch. Emp. v. Madison Loc. Sch. Dist.
Bd. of Edug.190 Ohio App. 3d 254, 267, 941 N.E.2d 834 (2010). Chicarelli, as an employee of
the City of Carlisle, cannot d&ble under this standardrfmterfering with Humphries’s
purported employment relatiship with the City.ld. Also, Humphries cannot establish any
injury. See Lennon v. Cuyahoga Cty. Juvenile 0. 86651, 2006 WL 1428920, at *5 (Ohio
App. May 25, 2006) (listing injury as an elementlud cause of action). Humphries remained in
office as mayor until he lost his bid for re-gien in 2011. He was not removed from office by
Chicarelli, the City of Carlisle, or any Defendamior to that election. The Court will grant
summary judgment to all Defendants on the wrahgterference with employment claim.
E. Breach of Contract

The breach of contract claim also appears tadserted against Chicarelli. (Doc. 153 at
5384-85.) Humphries asserts thatdarelli violated his own employemt contract with the City
of Carlisle to represent Humphriedd.J Chicarelli’'s employmentontract stated that he
“contracted to be the legal ader, attorney and counsel fire City, and for all officers,
departments, divisions, bureaus, boards, commissions and bodies of the City In [sic] connection
with municipal affairs.” (Doc. 81, Chicarelli Dep. Ex. 1.) Humphries’s theory presupposes that
Chicarelli owed a duty to him personally under this employment contract. Even assuming this

theory to be correct, he doest provide facts sufficient tporove a breach of contract.
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Humphries argues as follows: “David Carelli, while under contract to represent
Council members and officers such as the Mayorked to publicize falsely that the Plaintiff
had viewed child pornography bomosexual pornography on the laptop computer.” (Doc. 153
at 5384-85.) Humphries, however, does nofaéh facts to suppothe allegation that
Chicarelli “worked to publicize falsely” informti@n about Humphries. Rather, the evidence that
Chicarelli discussed the matter with anyonernsted. Chicarelli provided a report to City
Council upon request in which he which indicatieat a search warrant had been issued and
sexually explicit materials hadgbn found on the laptop. The repods leaked to a journalist,
but there is no evidence that Chicarelli leaked#p®rt. There is also no evidence that the
report was untruthful.

Kevin Lennen, Humphries’s attaw, testified that Chicareltiscussed the allegations
against Humphries with him. However, tdphries does not exptahow Chicarelli’s
communication with the mayor’s personal attormeyuld support a claim for breach of contract
for publicizing false allegations. Finally, Humies does not set forth facts providing damage
or injury from the alleged breach. The Court will grant summary judgment to Chicarelli on the
breach of contract claims.

F. Substantive Due Process and Procedural Due Process

Humphries sets forth elements of claimsvimiations of substaite and procedural due
process in his Memoranda in Opposition. (D3 at 5385—-86.) Hurhpies did not clearly
state claims for violation of dymocess in the First Amended Complaint. Rather, he alleges in
one paragraph only that he haghtis under the Due Process Clause of the Fifth and Fourteenth
Amendments. (Doc. 33 at 377.) In the Mearawla in Opposition, he categorizes the due

process claims as state law claims, but he oigsfederal caselaw iexplaining the nature of
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the due process claims. Moreover, in viaatof the February 3, 2012 Order, Humphries did
not identify against whorthe claims are asserted or the $aghich would support or refute the
claims. The Court will not undertake to articelataims for violation®f due process for
Humphries nor will the Court parse through the rds®arching for fact® support the claims.
See LidoChen012 WL 4009709, at *15 (stating that couré®d not engage in a self-directed
inquiry of facts);Emerson446 F. App’x at 734 (stating that courts need not independently comb
through the record). EhCourt will grant summary judgmeto Defendants on the purported
claims for violations of due process.
G. Negligence

Humphries asserts a claim for negligenceragatiovell, the IT manager, for failing to
properly “clean” the City-owned laptop before itsm@ansferred from the possession of Ellender,
the former mayor, to Humphries for his usevasyor. (Doc. 153 at 83-98.) Humphries also
makes vague allegations of negligent hiringapervision against Callan, the city manager,
and Chief Boggess. (Doc. 153 at 5390-91, 5393¢ eléments of a negligence claim are duty,
breach of duty, and causation of an injuienifee v. Ohio Welding Prod4.5 Ohio St. 3d 75,
77,42 N.E.2d 707 (19843pe alsdrittingham v. General Motors Corpb26 F.3d 272, 278-79
(6th Cir. 2008) (citingMenifeq.

Defendants move for summary judgment ontipld grounds, includig that they were
entitled to immunity pursuant to Ohio Regd Code Chapter 2744. Ohio Revised Code
§ 2744.03(A)(6) provides “immunity to employeespalitical subdivisions of Ohio except
where (a) the employee’s acts or omissions wanifestly outside the scope of the employee’s
employment or official responsibilities; (b) teeployee’s acts or omission were with malicious

purpose, in bad faith, or in a wantor reckless manner; or (c) EiNability is expressly imposed
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upon the employee by a section of the Revised CoGarhpbell v. City of Springboro, Ohio,
700 F.3d 779, 791 (6th Cir. 2012). The only provisielevant here is wdther the Defendants
are excluded from Chapter 2744 immunity by virtdi¢he fact that they acted with malicious
puporse, in bad faith, or in a wi@n and reckless manner.

Regarding the claim against Hovell, Humplroffers facts which support, at most, a
finding that Hovell failed to exerse due care in cleaning th@lap computer. Humphries does
not point to facts sufficient faa reasonable jury to find thabMell acted with malice or in bad
faith. Humphries does not dispute Hovell’s testimony that Hovell did not see pornographic
images on the laptop at the time he cleane@@bc. 154-1 at 5524; Doc. 144-2, Hovell Aff.

1 5.) He also does not dispute Hovell's testimtinat he did not view the internet history files
when he cleaned the laptop, buatthe thought that the interrtastory would be deleted when
he ran a “scan disk” program. (Doc. 154t155523-24.) At most, Humphries challenges
whether Hovell was reasonable in his belief lnseahe had not received any formal training on
how to clean a computerld() No reasonable jury could finlat Hovell acted maliciously,
wantonly, or in bad faith based on these fa&tscordingly, Hovell is immune from the
negligence claim pursuant to Ohio Revised Cod&41.03(A)(6).

The negligent failure to train or supewislaims against Citilanager Callahan and
Chief Boggess, to the extent that they ariseeui@hio law, also fail as a matter of law.
Humphries alleges that Callahan and Chief@ass had the duty to hire, fire, train, and
supervise employees in the Cdf/Carlisle police departmé (Doc. 153 at 5390-91, 5393.)
Humphries points out that ChiBbggess testified that he was not qualified to conduct a child
pornography investigation. (Doc. 72, Boggess Dep. W2fact, Boggess tafed that if child

pornography had been found on Humphries’s Cityved laptop or computer, he would have
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turned the investigation over the county sheriff’s office(Doc. 72, Boggess Dep. 70.) This
statement suggests an intention to avoidigegt police work. Humphries provides no other
relevant purported facts, supportadcitation to the record, reging the negligent training and
supervision claim. Certainly, Humphries has rit¢red sufficient facts for a reasonable jury to
find that Callahan or Chief Boggess acted with malice or in bad faith. The Court finds that
Callahan and Chief Boggess are entitled to sumpp@gment on the merits of the negligence
claim or on the basis of qualified immunity puant to Ohio Revised Code § 2744.03(A)(6).
V. CONCLUSION

For the foregoing reasons, the Motions Smmmary Judgment (Docs. 118, 144) are
herebyGRANTED as to all claims and as to all Defendants.

IT 1S SO ORDERED.

S/Susan J. Dlott
Chief Judge Susan J. Dlott
United States District Court
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