
 IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

BAILEY BROADBENT, et al., ) CASE NO. 1:10-CV-943
)

Plaintiffs ) CHIEF JUDGE SUSAN J. DLOTT
vs. )

) ORDER GRANTING PRELIMINARY
) INJUNCTION WITH ASSET FREEZE

AMERICANS FOR AFFORDABLE ) AND OTHER EQUITABLE RELIEF
HEALTHCARE, INC., et al., ) 

)
Defendants. )

On December 28, 2010, Plaintiffs Bailey Broadbent, Nicholas Berger, Melanie Berger,

Lee Ann Scheonrock, and Joseph Tritola, filed their Complaint for Damages and Other Equitable

Relief in this matter, and, pursuant to Fed. R. Civ. P. 65(a) and (b), moved for an ex parte

temporary restraining order and order to show cause why a preliminary injunction should not

issue against Defendants Americans for Affordable Healthcare, Inc. (“AFAH”), National

Association of Consumers Direct (“NACD”), Spencer & Associates, LLC, Integrated Insurance

Marketing, Inc. (“IIM”), CEO Clubs, Inc., Bruce Spencer, Christie Spencer, and Paul J. Olzeski. 

(Docs. 1-3.)  On January 3, 2011, the Court granted Plaintiffs’ motion for a temporary restraining

order with asset freeze and ordered Defendants AFAH, NACD, Spencer & Associates, LLC,

Integrated Insurance Marketing, Inc. (“IIM”), CEO Clubs, Inc., Bruce Spencer, Christie Spencer,

and Paul J. Olzeski “to appear before this Court on Wednesday, January 12, 2011, at 1 :00 p.m. .

. . to show cause, if there is any, why this Court should not enter a Preliminary Injunction.” 

(Doc. 6 at 13.)

On January 11, 2011, Plaintiffs filed an Affidavit Evidencing Service of Temporary

Restraining Order and Other Documents.  (Doc. 8)  Plaintiffs also filed affidavits in support of a

preliminary injunction.  (Doc. 7.)  Later that same day, Defendants Bruce and Christie Spencer
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filed a Notification of Filing of Bankruptcy Code and Suggestion of Stay, indicating that they

had filed a petition for bankruptcy under Chapter 7 of the United States Bankruptcy Code.  (Doc.

9.)  As a result of that filing, this case is automatically stayed as to Defendants Bruce and

Christie Spencer.  See 11 U.S.C. § 362(a). 

 The Court proceeded with the scheduled show cause hearing on January 12, 2011 with

respect to the other Defendants named in the Temporary Restraining Order.  Counsel for

Plaintiffs appeared by telephone.  Neither Defendants nor counsel for Defendants appeared for

the hearing.

Federal Rule of Civil Procedure 65 authorizes the Court to grant preliminary injunctive

relief.  A district court is to consider the following four factors when deciding to issue a

preliminary injunction:  (1) whether the movant has a strong likelihood of success on the merits;

(2) whether the movant would otherwise suffer irreparable injury; (3) whether issuance of

preliminary injunctive relief would cause substantial harm to others; and (4) whether the public

interest would be served by issuance of preliminary injunctive relief.  See Leary v. Daeschner,

228 F.3d 729, 736 (6th Cir. 2000); see also Mason County Med. Ass’n v. Knebel, 563 F.2d 256,

261 (6th Cir. 1977).  “[T]he four considerations applicable to preliminary injunctions are factors

to be balanced and not prerequisites that must be satisfied. . . .  These factors simply guide the

discretion of the court; they are not meant to be rigid and unbending requirements.”  In re Eagle-

Pitcher Industries, Inc., 963 F.2d 855, 859 (6th Cir. 1992) (citations omitted).

The Court has considered Plaintiffs’ Complaint, Motion for Temporary Restraining

Order, and all documents filed in support thereof, and finds that:

1. This Court has jurisdiction over the subject matter of this case, and there is good

cause to believe it will have jurisdiction over the parties; 
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2. Venue properly lies with this Court;

3. Defendants have been given and received sufficient notice of the January 12,

2011, preliminary injunction hearing;

4. There is good cause to believe that Defendants have engaged, and are likely to

engage in the future, in acts and practices that are deceptive and violate the Ohio Revised Code

and related federal statutory provisions, and that the Plaintiffs are therefore likely to prevail on

the merits of this action;

5. There is good cause to believe that immediate and irreparable harm will result

from Defendants’ ongoing illegal practices unless Defendants are restrained and enjoined by

Order of  this Court;

6. There is good cause to believe that immediate and irreparable damage to the

Court’s ability to grant effective final relief for Plaintiffs and similarly situated consumers in the

form of monetary restitution will occur from the sale, transfer, assignment, or other disposition

or concealment by Defendants of their assets or records unless Defendants are immediately

restrained and enjoined by Order of this Court.  Therefore, there is good cause for the entry of

the relief contained in this Order, including freezing Defendants’ assets and prohibiting

Defendants from destroying records;

7. Weighing the equities and considering the Plaintiffs’ likelihood of ultimate

success, a preliminary injunction order with asset freeze and other equitable relief is in the public

interest; 

8. There is, therefore, good cause for issuing a preliminary injunction pursuant to

Federal Rule of Civil Procedure 65(a) against Defendants AFAH, NACD, Spencer & Associates,

LLC, Integrated Insurance Marketing, Inc. (“IIM”), CEO Clubs, Inc., and Paul J. Olzeski ;
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9. Pursuant to Federal Rule of Civil Procedure 65(c), the Court finds that no security

need be posted in this case.  Plaintiffs have demonstrated both a strong likelihood of success on

the merits and a strong public interest in issuing the following injunctive relief.  The requirement

of a surety bond in this case would be extremely costly, resulting in excessive hardship to the

Plaintiffs and potentially barring Plaintiffs from obtaining the requested relief.

The Court hereby enters the following PRELIMINARY INJUNCTION:

I. DEFINITIONS

For purposes of this Preliminary Injunction Order (“Order”), the following definitions

shall apply:

1. “Asset” or “Assets” means any legal or equitable interest in, right to, or claim to,

any real or personal property, including, but not limited to, “goods,” “instruments,” “equipment,”

“fixtures,” “general intangibles,” “inventory,” “checks,” or “notes,” (these terms are defined in

the Uniform Commercial Code), lines of credit, chattels, leaseholds, contracts, mail or other

deliveries, shares of stock, lists of consumer names, accounts, credits, premises, receivables,

funds, and all cash, wherever located.

2. “Assisting others” includes, but is not limited to, providing or facilitating the

means of obtaining money from consumers, by providing or facilitating access to the credit card

or bank account payment and collection system.

3. “Defendant” or “Defendants” means AFAH , NACD, Spencer & Associates,

LLC, IIM, CEO Clubs, Inc., and Paul J. Olzeski as more fully identified in Paragraphs 38

through 60 of the Complaint.

4. “Document” or “documents” means any materials listed in Federal Rule of Civil

Procedure 34, and includes writings, drawings, graphs, charts, photographs, audio and video

4



recordings, computer records, and other data compilations from which information can be

obtained and translated, if necessary, through detection devices into reasonably usable form.  A

draft or non-identical copy is a separate document within the meaning of the term.

5. “Financial Institution” means any bank, savings and loan institution, credit

union, financial depository, brokerage house, broker-dealer, commodity trading company,

precious metal dealer, escrow agent, money market or mutual fund, storage company, trustee, or

any other person, partnership, corporation, or other legal entity maintaining or having control of

any records, accounts, or other assets, owned directly or indirectly, of record or beneficiary by

any Defendant, including accounts or assets which any Defendant may control by virtue of being

a signatory on said accounts.

6. “Person” or “persons” means a natural person, an organization or other legal

entity, including a Corporation, partnership, sole proprietorship, limited liability company,

association, cooperative, or any other group or combination acting as an entity.

7. “Plaintiffs” mean Bailey Broadbent, Nicholas Berger, Melanie Berger, Lee Ann

Scheonrock, and Joseph Tritola.

II.  PROHIBITED BUSINESS ACTIVITIES

IT IS HEREBY ORDERED that Defendants, and their officers, agents, servants,

employees, and attorneys, and all other persons in active concert or participation with any of

them, who receive actual notice of this Order by personal service or otherwise, whether acting

directly or through any trust, corporation, subsidiary, division, or other device, including, but not

limited to fictitious business names, are restrained and enjoined from:

A. Charging, causing to be charged, or assisting others in automatically withdrawing

by electronic means, charging, or debiting any Plaintiff’s or any other consumer’s credit card,
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debit card, or bank account, or assisting others in debiting, any such bank account for insurance

premiums without providing Plaintiff or any other consumer with a copy of the policy, plan, and

declaration for the insurance.

III.  ASSET FREEZE

IT IS FURTHER ORDERED that Defendants, and their officers, agents, servants,

employees, and attorneys, and all other persons in active concert or participation with any of

them, who receive actual notice of this order by personal service or otherwise, whether acting

directly or though any trust, corporation, subsidiary, division, or other device, or any of them,

except as provided herein, as stipulated by the parties, or as directed by further order of the

Court, are hereby restrained and enjoined from:

A. Transferring, liquidating, converting, encumbering, pledging, loaning, selling,

concealing, dissipating, disbursing, assigning, spending, withdrawing, granting a lien or security

interest or other interest in, or otherwise disposing of any funds, credit instruments, real or

personal property, accounts, contracts, share of stock, lists of consumer names, or other assets, or

any interest therein, wherever located, including outside the territorial United States, that are:

1. Owned, controlled, or held by, in whole or in part, for the benefit of, or subject to

access by, or belonging to, any Defendant.

2. In the actual or constructive possession of any Defendant; or

3. In the actual or constructive possession of, or owned, controlled, or held by, or

subject to access by, or belonging to, any other Corporation, partnership, trust, or

any other entity directly or indirectly owned, managed, or controlled by, or under

common control with, any Defendant, including but not limited to, any assets held

by or for any Defendant in any account at any bank or savings and loan
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institution, or with any credit card processing agent, automated clearing house

processor, network transaction processor, bank debit processing agent, customer

service agent, commercial mail receiving agency or mail holding or forwarding

company, or any credit union, retirement fund custodian, money market or mutual

fund, storage company, trustee, or with any broker-dealer, escrow agent, title

company, commodity trading company, precious metal dealer, or other financial

institution or depository of any kind, either within or outside the territorial United

States.

B. Opening or causing to be opened any safe deposit boxes, commercial mail boxes,

or storage facilities listed in the name of any Defendant, or subject to access by any Defendant or

under any Defendant’s control, without providing the Plaintiffs prior notice and an opportunity

to inspect the contents in order to determine that they contain no assets covered by this Section;

C. Cashing any checks or depositing any payments from customers of Defendants;

D. Incurring charges or cash advances on any credit card issued in the name, singly

or jointly, of any Defendant;

E. Incurring liens or encumbrances on real property, personal property, or other

assets in the name, singly or jointly, of any Defendant or of any corporation, partnership, or other

entity directly or indirectly owned, managed, or controlled by any Defendant; or

F. Transferring any funds or other assets subject to this order for attorney’s fees or

living expenses, except from accounts or other assets identified by prior written agreement with

the Plaintiffs; provided that no attorney’s fees or living expenses shall be paid from funds or

other assets subject to this order until the financial statements required by Section VI are

provided to counsel for the Plaintiffs.
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The funds, property and assets affected by this Section shall include both existing assets

and assets acquired after the effective date of this order.

IV.  DUTIES OF THIRD PARTIES HOLDING DEFENDANTS’ ASSETS

IT IS FURTHER ORDERED that, any financial institution, business entity, or person

maintaining or having custody or control of any account or other asset of any Defendant, or any

corporation, partnership, or other entity directly or indirectly owned, managed, or controlled by,

or under common control with any Defendant, which is served with a copy of this order, or

otherwise has actual or constructive knowledge of this Order, shall:

A. Hold and restrain within its control and prohibit the withdrawal, removal,

assignment, transfer, pledge, hypothecation, encumbrance, disbursement, dissipation,

conversation, sale, liquidation, or other disposal of any of the assets, funds, documents, or other

property held by, or under its control:

1. On behalf of, or for the benefit of, any Defendant or any other party

subject to Section III above;

2. In any account maintained in the name of, or for the benefit of, or subject

to withdrawal by, any Defendant or other party subject to Section III

above; and

3. That are subject to access or use by, or under the signatory power of, any

Defendant or other party subject to Section III above;

B. Deny Defendants access to any safe deposit boxes or storage facilities that are

either:

1. Titled in the name, individually or jointly, of any Defendant, or other

party subject to Section III above; or
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2. Subject to access by any Defendant or other party subject to Section III

above;

C. Provide the Plaintiffs, within five (5) days of the date of service of this order, a

sworn statement setting forth:

1. The identification number of each account or asset titled in the name,

individually or jointly, of any defendant, or held on behalf of, or for the

benefit of, any Defendant or other party subject to Section III above,

including all trust accounts managed on behalf of any Defendant or

subject to any Defendant’s control;

2. The balance of each such account, or a description of the nature and value

of such asset;

3. The identification and location of any safe deposit box, commercial mail

box, or storage facility that is either titled in the name, individually or

jointly, of any Defendant, or is otherwise subject to access or control by

any Defendant or other party subject to Section III above, whether in

whole or in part; and

4. If the account, safe deposit box, storage facility or other asset has been

closed or removed, the date closed or removed and the balance on said

date.

D. The accounts subject to this provision including existing accounts and assets,

assets deposited or accounts opened after the effective date of this order, and any accounts or

assets maintained, held or controlled two years prior to the effective date of this order.  This

Section shall not prohibit transfers in accordance with any provision of this order, or any further
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order of the court, or by written agreement of the parties; and

E. Within five (5) days of a request from the Plaintiffs, provide to the Plaintiffs

copies of all records or other documents pertaining to such account or asset, including, but not

limited to originals or copies of account applications, account statements, corporate resolutions,

signature cards, checks, drafts, deposit tickets, transfers to and from the accounts, all other debit

and credit instruments or slips, current transaction reports, 1099 forms, and safe deposit box

logs.

V.  DUTIES OF THIRD PARTIES PROCESSING PAYMENTS FOR DEFENDANTS

IT IS FURTHER ORDERED that any automated clearing house, network transaction

processor, business entity, or person providing any services or assistance in processing

Defendants’ automatic, electronic premium withdrawals, including, but not limited to, payments

made from credit or debit card, bank account debit, and/or check, and which is served with a

copy of this Order, or otherwise has actual knowledge of this Order, is hereby restrained and

enjoined from providing any assistance in the process of any payments by consumers to any of

the Defendants.

VI.  FINANCIAL STATEMENTS AND ACCOUNTING

IT IS FURTHER ORDERED that each Defendant shall serve upon counsel for the

Plaintiffs, no later than five (5) business days after service of this Order, a completed financial

statement accurate as of the date of entry of this Order, signed under penalty of perjury, on the

form attached as Attachment A.

The financial statements shall include assets held outside the territory of the United

States, shall be accurate as of the date of entry of this Order, and shall be verified under oath. 

Defendants shall attach to these completed financial statements copies of all local, state,
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provincial, and federal income and property tax returns, with attachments and schedules.

VII.  PRESERVATION OF RECORDS AND REPORT OF NEW BUSINESS

ACTIVITY

IT IS FURTHER ORDERED that Defendants, and their officers, agents, servants,

employees, and attorneys, and all other persons in active concert or participation with any of

them, who receive actual notice of this order by personal service or otherwise, whether acting

directly or though any trust, corporation, subsidiary, division or other device, or any of them, are

hereby restrained and enjoined from:

A. Failing to create and maintain books, records, accounts, bank statements, current

accountants’ reports, general ledgers, general journals, cash receipts ledgers, cash disbursements

ledgers and source documents, documents indicating title to real or personal property and any

other data which, in reasonable detail, accurately and fairly reflects the incomes, disbursements,

transactions, dispositions, and uses of Defendants’ assets;

B. Destroying, erasing, mutilating, concealing, altering, transferring or otherwise

disposing of, in any manner, directly or indirectly, any documents, including electronically-

stored materials, that relate in any way to the business practices or business or personal finances

of Defendants; to the business practices of finances of entities directly or indirectly under the

control of Defendants; to the business practices or finances of entities directly or indirectly under

common control with any other Defendant; and

C. Creating, operating or exercising any control over any new business entity,

whether newly formed or previously inactive, including any partnership, limited partnership,

joint venture, sole proprietorship or corporation, without first providing the Plaintiffs with a

written statement disclosing (1) the name of the business entity; (2) the address, telephone
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number, e-mail address, and Web site address of the business entity; (3) the names of the

business entity’s officers, directors, principals, managers, and employees; and (4) a detailed

description of the business entity’s intended activities.

VIII.  PLAINTIFFS’ IMMEDIATE ACCESS TO DEFENDANTS’ BUSINESS

RECORDS

IT IS FURTHER ORDERED that Defendants shall allow Plaintiffs’ representatives,

agents, and assistants immediate access to all documents relating to any policy, plan or

declaration of insurance relating to the AFAH plan sold to Plaintiffs for the purpose of

inspecting and copying such documents.  Accordingly, Defendants shall immediately upon

service of this Order:

A. Produce to Plaintiffs for inspection, inventory and/or copying, at a location

designated by Plaintiffs, all documents, referring or related, directly or indirectly, to any policy,

plan or declaration of insurance relating to the AFAH plan sold to Plaintiffs for the purpose of

inspecting and copying such documents.

The Plaintiffs shall return materials produced by Defendants pursuant to this paragraph

within five (5) business days of the production of such materials.

IX.  REPATRIATION OF FOREIGN ASSETS AND DOCUMENTS

IT IS FURTHER ORDERED that Defendants shall:

A. Within three (3) business days following service of this order, take such steps as

are necessary to repatriate to the United States all assets held by or for Defendants or for the

benefit of any Defendant or under the direct or indirect control of any Defendant, jointly,

severally, or individually, that were transferred outside the territory of the United States from

within the territory of the United States;
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B. Within three (3) business days following service of this Order, provide Plaintiffs

with a full accounting of all assets that are located outside of the territory of the United Sates or

that have been transferred to the territory of the United States pursuant to Subsection A above

and are held by or for any Defendant or are under any Defendant’s direct or indirect control,

jointly, severally, or individually, including the names and address of any foreign or domestic

financial institution or other entity holding the assets, along with the account numbers and

balances;

C. Hold and retain all repatriated assets and prevent any transfer, disposition, or

dissipation whatsoever of any such documents or assets; and

D. Within three (3) business days following service of this order, provide Plaintiffs

access to Defendants’ records and documents held by financial institutions or other entities

outside the territorial United States, by signing and delivering to Plaintiffs’ counsel the

Authorization for Release of Financial Information attached to this Order as Attachment B. 

X.  EXPEDITED DISCOVERY

IT IS FURTHER ORDERED that pursuant to Federal Rules of Civil Procedure 30(a),

31(a), 34 and 45, and notwithstanding the provisions of Federal Rules of Civil Procedure 26(d)

and (f), 30(a)(2)(A), and 31(a)(2)(A), Plaintiffs are granted leave, at any time after entry of this

Order to:

A. Take the deposition of any person or entity, whether or not a party, for the

purpose of discovering the nature, location, status, and extent of the assets of Defendants, and

Defendants’ affiliates and subsidiaries; the nature and location of documents reflecting the

business transactions of Defendants, and Defendants’ affiliates and subsidiaries; the location of

any premises where Defendants, directly or through any third party, conduct business operations;
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the Defendants’ whereabouts; and/or the applicability of any evidentiary privilege to this action;

and

B. Demand the production of documents from any person or entity, whether or not a

party, relating to the nature, status, and extent of the assets of Defendants, and Defendants’

affiliates and subsidiaries; the nature and location of documents reflecting the business

transactions of Defendants, and Defendants’ affiliates and subsidiaries; the location of any

premises where Defendants, directly or through any third party, conduct business operations; the

Defendants’ whereabouts; and/or the applicability of any evidentiary privileges to this action.

Three (3) days notice shall be deemed sufficient for any such deposition, five (5) days

notice shall be deemed sufficient for the production of any such documents, and twenty-four (24)

hours notice shall be deemed sufficient for the production of any such documents that are

maintained or stored only as electronic data.  The provision of this Section shall apply both to

parties to this case and to non-parties.  The limitations and conditions set forth in Federal Rules

of Civil Procedure 30(a)(2)(B) and 31(a)(2)(B) regarding subsequent depositions of an

individual shall not apply to depositions taken pursuant to this Section.  Any such depositions

taken pursuant to this Section shall not be counted toward any limit on the number of depositions

under the Federal Rules of Civil Procedure or the local Rules of Civil Procedure for the United

States District Court for the Southern District of Ohio, Western Division, Cincinnati, Ohio,

including those set forth in Federal Rules of Civil Procedure 30(a)(2)(A) and 31(a)(2)(A). 

Service of discovery upon a party, taken pursuant to this Section, shall be sufficient if made

through the means described in Section XIII of this Order.

XI.  DISTRIBUTION OF ORDER BY DEFENDANTS

IT IS FURTHER ORDERED that Defendants shall immediately provide a copy of this
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order to each of their corporations, subsidiaries, affiliates, partners, divisions, sales entities,

successors, assigns, members, officers, directors, employees, independent contractors, agents,

servants, attorneys, spouses, representatives, and any other persons in active concert or

participation with them.  Within five (5) business days following service of this Order,

Defendants shall serve on Plaintiffs an affidavit identifying the name, title, addresses, telephone

numbers, date of service, and manner of service of the persons and entities Defendants have

served with a copy of this Order in compliance with this provision.

XII.  DURATION OF PRELIMINARY INJUNCTION ORDER

IT IS FURTHER ORDERED that this Preliminary Injunction Order will not expire and

is in effect until either (1) this Court issues an order dissolving the same, (2) a judgment entry is

filed by Plaintiffs’ dismissing their claims with prejudice against a Defendant whereby the Order

is dissolved against that Defendant only, or (3) Plaintiffs and Defendant(s) agree to dissolve the

Order as to a specified Defendant.

XIII.  SERVICE OF ORDER

IT IS FURTHER ORDERED that copies of this Order may be served by U.S. first class

mail, overnight delivery, facsimile transmission, electronic mail, or personally, by agents and

employees of the Plaintiffs or any state, province, federal, or international law enforcement

agency, or by private process server on (1) Defendants, (2) any financial institution, entity or

person that holds, controls, or maintains custody of any documents or assets of any Defendant, or

(3) any other person or entity that may be subject to any provision of this order.  Service upon

any branch or office of any financial institution or entity shall effect service upon the entire

financial institution or entity.
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XIV.  SERVICE UPON PLAINTIFFS

IT IS FURTHER ORDERED that all correspondence and pleadings to the Plaintiffs

shall be addressed to:

RICHARD M. GARNER (0061734)
Email: rgarner@davisyoung.com
BEVERLY A. ADAMS (0074958)
Email:  badams@davisyoung.com
DAVIS & YOUNG
1200 Fifth Third Center
600 Superior Avenue, East
Cleveland, OH 44114
Phone:  (216) 348-1700; Fax: (216) 621-0602

XV.  RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for

all purposes.

IT IS SO ORDERED.

S/Susan J. Dlott_______________
Chief Judge Susan J. Dlott
United States District
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