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UNITED STATES DI STRICT COURT 
SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 
 
JULIE JESTICE, 

Pla int iff 
v.      Case No. 1 :11-cv B101-HJW 

 
BUTLER TECHNOLOGY AND  
CAREER DEVELOPMENT SCHOOLS  
BOARD OF EDUCATION, 
 

Defendant  
 

ORDER 
 

This mat ter is before the Court  upon the defendant =s AMot ion For 

Summary Judgment @ (doc. no. 18). Pl a int iff has not  opp osed the mot ion 

despite  ample t ime to do so. Ha ving fully considered the record, 

inc luding the pleadings, mot ion, and proposed findings, the Court  w ill 

grant  the defendant =s mot ion for the follow ing reasons: 

I .  Background and Pr ocedura l History 

The defendant ’s “Proposed Findings of Fact  and Conclu sions of 

Law ” are not  disputed, are incorporat ed here in by re ference, and need 

only be summarized. In August  of 200 3, Julie  Jest ice (“pla int iff”) w as 

hired by the But ler Tec hnology and Career Devel opment  Schools Board of 
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Educat ion (“defendant” or “But ler Tech”) to teach Spani sh. Defendant  is 

a  public  school ent ity in But ler C ounty, Ohio. Pla int iff w as employed 

pursuant  to the terms and condit i ons of a  collect ive bargaining 

agreement  (“CBA”) betw een But ler Tech and the But ler Educat ion 

Associat ion. The CBA prov ides for a  grievance procedure that  ends w ith 

binding arbit ra t ion. 

In 2009, due to low  enrollment , But ler Tech e liminated its 

face-to-face Spanish c lasses in t he Secondary Workforce Division.  

But ler Tech no longer offers such c lasses and did not  replace pla int iff 

w ith any other employee in that  posit ion. As pla int iff a lso had the 

necessary cert ificat ion to teach sp ec ia l educat ion, she w as assigned in 

May of 2009 to that  posit ion. Subs equent ly, students, parents, and 

co-w orkers compla ined about  her w ork  performance. She w as placed on 

paid administ ra t ive leave w hile  But ler  Tech invest igat ed the compla ints. 

Various subst itute  teachers temporar ily filled her posit ion during this 

t ime. Pla int iff w as giv en w rit ten not ice of the pr e-disc iplinary hearing. 

The invest igat ion found that  pla int iff had fa iled to comply w ith her 

students' individual educa t ion plans (“IEPs”), had imposed unauthorized 



Page 3 of 15 
 

penalt ies on students, an d had refused to permit  students to make up 

w ork even for excused absences. Pla i nt iff had fa iled to communicate 

w ith parents suffic ient ly, fa iled to keep up-to-date accur ate grades, and 

fa iled to provide students w ith grades . Pla int iff had bee n inst ructed not  

to teach materia l outsi de the Board's curriculum , but  did so anyw ay. 

Pla int iff had used But ler Tech's tec hnology and equipment  to further her 

ow n for-profit  ac t ivit ies and lied in  response to the invest igators' 

quest ions. Defendant  provided pla int iff w ith a  copy  of the le t ter not ifying 

her of the conc lusion of  the invest igat ion. 

Dan Schroer, the Vice President  of Secondary Workforce, then 

recommended to the But ler Tech Boar d of Educat ion t hat  pla int iff’s 

teaching cont ract  be terminated. Pla int iff =s employment  w as terminated 

on January 20, 2010. A female subst itu te  teacher filled pla int iff’s posit ion 

for the remainder of the school year. 

On May 25, 2010, pla int iff fil ed a charge of gender  discriminat ion 

and reta lia t ion w ith the Equal Employment  Commissio n ( AEEOC@) and the 

Ohio Civil Rights Commission ( AOCRC@). She received a Anot ice of suit  

rights @ le t ter on November 22, 2010 (doc. no. 1 , Ex. A). 
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Pla int iff a lso filed a grievance under the CBA. After arbit ra t ion, the 

arbit ra tor conc luded that  pla int iff had engaged in severe misconduct  

merit ing disc ipline, but  that  it  did not  meet  the requirements for 

terminat ion for “just  cause” under t he CBA. The arbit ra tor found that  1) 

"[Jest ice] provided substandard perfor mance in the short  period of t ime 

she w as teaching spec ia l educat i on;" 2) her "defic ienc ies and 

shortcomings w ere indeed serious;" 3) she w as "not  f orthcoming" in her 

responses to the invest igat ion; 4) she "misrepresented or embellished 

the facts w hen she represented that  she w as in contact  w ith many 

parents;" 5) her conduct  w as "inexcusable;" and 6) she had "possibly 

viola ted the policy forbidding the use of the school's e-mail system for 

her personal use." Despite  the findings  regarding pla int iff’s performance 

and misconduct , the arbit ra tor ordered  pla int iff re instated to her 

posit ion, as of March 21, 2011, but  w ithout  back w ages or benefits. 

But ler Tech re instated pla int iff. 

Meanw hile , on February 17, 2011, pla i nt iff filed a si x-count  federa l 

compla int  a lleging age and sex discrimi nat ion, re ta lia t ion, and breach of 

cont ract , pursuant  to T it le  VI I  of the Civil Rights Act , a t  42 U.S.C. ' 
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2000e, Ohio Revised Code ' 4112.02(A), and Ohio common law . She 

seeks compensatory damages, punit i ve damages, and at torney fees. 

 Defendant  answ ered and moved for part ia l judgment  on the 

pleadings (doc. nos. 5 , 10). Defendant  a sserted that : 1) pl a int iff fa iled to 

exhaust  administ ra t ive remedies fo r her federa l age discriminat ion 

c la im; 2) the sta te law  age disc riminat ion c la im is barred because 

pla int iff w as subject  to  a  binding arbit ra t ion c lause in the CBA and had 

the opportunity to arbit ra te  her c la im;  3) this Court  lacks subject  mat ter 

jurisdic t ion over Count  Five because Ohio =s State Employment  Relat ions 

Board ( ASERB @) has exc lusive jurisdic t ion over c la ims for breach of a  

CBA; and 4) Count  Six  mere ly sought  punit ive damages  and did not  sta te  

a cause of act ion. Pla int iff conceded these arguments (doc. no. 15 at  2). 

The Court  dismissed the state and federa l c la ims of  age discriminat ion, 

the breach of cont ract  c la im, and the c la im for pun it ive damages (doc. 

no. 17 AOrder @). The only remaini ng c la ims are for se x discriminat ion and 

reta lia t ion under Ohio law  and T it le  VI I . 

On November1, 2011, defendant  se nt  w rit ten discovery requests to 

pla int iff. After the t i me for responding passed, defense counsel sent  
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severa l w rit ten inquiries, but  pla int i ff did not  respond.  Pla int iff w as 

deposed on January 13, 2012, and at  that  t ime, defense counsel asked 

pla int iff =s counsel for the discovery re sponses, w ithout  result . 

On January 17, 2012,  defendant  moved for summary judgment  

(doc. no. 18), follow ed on Februar y 16, 2012 by a mot ion to compel 

discovery (doc. no. 19). Upon referr a l, the Magist ra te  Judge granted the 

mot ion to compel and ordered pla int iff to respond to discovery w ithin 

fifteen days (doc. no. 21). The docket  does not  re fl ec t  that  pla int iff did 

so. Pla int iff did not  respond to the mot ion for summary judgment . 

 On April 18, 2012, this Court  ordered pla int iff to show  cause w hy 

the mot ion for summary judgment  shoul d not  be granted (doc. no. 22). On 

May 4, 2012, pla int iff’s counsel indi cated that  the de lay w as “due to his 

personal and professional r easons w hich came to a head in the la te  part  

of 2011 and early 2012” and assured th e Court  that  “if a llow ed to 

respond to the mot ion, pl a int iff w ill file  a  resp onse w ithin one w eek of 

the order a llow ing for an extension of t ime and w ill further provide 

interrogatory response w ithin that  t i me” (doc. no. 23). The Court  gave 

pla int iff’s counsel the benefit  of the doubt  and a llow ed the case to 
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proceed (doc. no. 25). T he Court  ordered defendant  to file  proposed 

findings and ordered pla i nt iff to file  his response and high-lighted 

version of the proposed findings. Def endant  t imely complied (doc. no. 

26), but  to date, severa l months past  the deadline set  by the Court , 

pla int iff has st ill not  filed a respons e or the high-lighted version of the  

proposed findings. This Court  has a lr eady given pla int iff extensions of 

t ime and ample not ice r egarding the need to respon d to the mot ion for 

summary judgment . The Court  w ill now  consider the unopposed mot ion. 

I I .  Standard of Review  

 Rule 56(a) of the Federa l Rules of  Civil provides in re levant  part : 

A party may move for summary judgment , 
ident ifying each c la im or defense or the part  of 
each c la im or defense on w hich summary 
judgment  is sought . The court  shall grant  
summary judgment  if the mo vant  show s that  there 
is no genuine dispute as to any materia l fact  and 
the movant  is ent it led to judgment  as a mat ter of 
law .  Fed.R.Civ.P. 56(a). 
 

Under Rule 56, the moving party bears the burden of  proving that  no 

genuine dispute of materia l  fac t  ex ists. Matsushita  Elec. Indus. Co. v. 

Zenith Radio Corp., 475 U.S. 574, 586 (l986). The court  must  const rue 

the evidence and draw  a ll reasonable inferences in favor of the 
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nonmoving party. Id. a t  587; Jakubow sk i v. Christ  Hosp., Inc ., 627 F.3d 

195, 200 (6th Cir. 2010), ce rt . denied, 131 S.Ct . 3071 (2011). 

 Once a moving party has met  the init ia l burden of show ing the 

absence of a  genuine issue of mate ria l fact , summary judgment  should 

be granted unless the non-moving pa rty designates spec ific  materia l 

facts genuine ly in dispute. Celot ex Corp. v. Catret t , 477 U.S. 317, 324 

(1986). The non-moving party must  present  “a ffirmat i ve evidence” in 

response to a w ell-pleaded mot ion for summary judgment . St reet  v. J .C. 

Bradford &  Co., 886 F.2d 1472, 1479-80 (6 th Cir. 1989) (quot ing Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242,  257 (1986)). The court  must  

determine w hether the evidence presents a suffi c ient  disagreement  to 

require  submission to a  jury or w het her it  is so one- sided that  one party 

must  prevail as a  mat ter of law . Liberty Lobby, 477 U.S. a t  251-52. A 

genuine dispute ex ists only w hen ther e is suffic ient  evidence on w hich 

the jury could reasonably find fo r the pla int iff. Id. a t  252. 

I I I .  Discussion 

In support  of its mot ion for summary judgment , the defendant  

points to evidence inc ludi ng 1) the Affidavit  of Ed Pokora, the Chief 
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Financia l Officer of But ler  Tech (doc. no. 18-1 at  1- 2);  2) the Affidavit  of 

Dan Schroer, the Vice President  of S econdary Workforce (doc. no. 18-3);  

3) not ice le t ters regarding pla int iff’s administ ra t ive  leave, predisc iplinary 

hearing, and the concl usion of the invest igat ion into her misconduct  

(doc. no. 18-1 at  3-7); 4)  pla int iff’s licens e and cert ificat i on history (doc. 

no. 18-1 at  8-9); 5) the le t ter assigning pla int iff to spec ia l educat ion (doc. 

no. 18-1 at  10); 6) pla int iff’s EEOC charge (doc. no. 18-1 at  11-13); and 7) 

the arbit ra t ion dec ision ( doc. no. 18-1 at  14-30). 

A. Pla int iff’s State and Federa l Cla ims of Sex Discriminat ion 

 In Counts One and Three, pla int iff a lleges sex dis criminat ion in 

viola t ion of 42 U.S.C. ' 2000e and Ohio R.C. ' 4112.02(A). These c la ims 

are appropria te ly considered together. Get t ings v. Bldg. Laborers Local 

310 Fringe Benefits Fund, 349 F.3d 300, 305 (6th Ci r. 2003). 

 To establish a prima fac ie  case of sex discriminat ion based on 

indirect  evidence, pla int iff must  show  that  (1) she is a  member of a  

protected c lass; (2) she w as s ubjected to an adverse employment  

act ion; (3) she w as qualified; and  (4) she w as replaced by someone 

outside of the protected c l ass, or a  similarly situated, non-protected 
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employee w as t reated more favorably. Pelt ier v. United States, 388 F.3d 

984, 987 (6th Cir. 2004); Mitchell v.  Toledo Hosp., 964 F.2d 577, 582-83 

(6 th Cir. 1992). 

 In her compla int , pla int iff a l leges that  she is female, w as 

discharged, w as qualified for her j ob, and w as repl aced by a male 

teacher. To the extent  she a lleges any disparat e t reatment  on the basis 

of gender, the other  inc idents about  w hi ch pla int iff compla ins (e .g., not  

be ing se lected to go on a fie l d t rip) are too t rivia l to  const itute  materia lly 

adverse act ions and did not  a ffect  t he terms, condit ions, or sta tus of her 

employment . Defendant  points out  that  no other teacher a t  But ler Tech 

w as “similarly-situated” to pla int iff w ith respect  to her record of poor 

performance and misconduct . 

 Under the burden-shift ing evi dent iary framew ork of McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973), defendant  must  art icula te a 

legit imate non-discriminat ory reason for the adverse act ion, i.e ., the 

reasons for pla int iff’s terminat i on. The burden then shifts back to 

pla int iff to show  that  the sta ted reasons w ere mere ly a  pretext  for 

discriminat ion. Wright  v. Murray G uard, Inc., 455 F.3d 702, 706-707 (6th 
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Cir. 2006). Pretext  may be demonstrated by show ing that  the proffered 

reasons: (1) had no basis in fact , (2) did not  actua lly mot ivate the act ion, 

or (3) w ere insuffic ient  to mot ivate the act ion.  Chen v. Dow  Chem. Co., 

580 F.3d 394, 400 (6th Cir. 2009). “Throughout  this burden-shift ing 

approach, the pla int iff cont inues to bear  the ult imate bur den of proving, 

by a preponderance of t he evidence, the intent  to  discriminate.” Wright , 

455 F.3d at  707 (c it ing St . Mary's H onor Ctr. v. H icks, 509 U.S. 502, 511 

(1993)). 

 Although defendant  concedes that  pla int iff has set  forth a prima 

fac ie  case, the record does not  re flect  that  pla int iff w as “replaced” by a 

male teacher. Pla int iff’s Spanish c lass w as e liminated due to low  

enrollment . When she w as la ter assigned to specia l  educat ion and then 

put  on leave for invest igat ion of mis conduct , her c lass w as taught  by a 

varie ty of short -term subst itute  teachers. Upon pla i nt i ff’s terminat ion, 

her c lass w as covered by a female subs t itute  teacher for the rest  of the 

year. Pla int iff w a s then re instated. 

 Even assuming a prima fac ie  case, defendant  contends it  

appropria te ly discharged pla int iff for poor per formance and misconduct  
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(doc. no. 26 at  ¶  98). Given the numer ous compla ints about  pla int iff by 

students, parents, and co-w orkers, as w ell as the findings of the 

invest igat ion and the arbit ra tor, thes e reasons had a basis in fact  and 

w ere suffic ient  to mot ivate the dec ision. Uncontroverted evidence of 

record indicates that  t hese reasons actua lly did mot ivate the discharge. 

See Schroer Affidavit , a t  ¶ ¶ 16, 17, 19) . Pla int iff has made no effort  to 

rebut  these legit imate non-discriminatory reasons for her terminat ion. 

The record does not  re flect  any evidence suggest ing any genuine 

disputes of materia l fact .  Thes e c la ims are properly subject  to 

summary judgment  in the defendant ’s favor. 

B. Pla int iff’s State and Federa l Cla ims of Reta lia t i on 

 In Counts Tw o and Four, pla int iff a l leges reta lia t ion in viola t ion of 

T it le  VI I  and Ohio R.C. ' 4112.02(I ). T it le  VI I  prohi bits an employer from 

discriminat ing against  an employee w ho opposes any pract ice made an 

unlaw ful employment  act ion under T it le  VI I . 42 U.S.C. §  2000e-3(a). 

Similarly, Ohio law  makes it  unlaw ful to discrimina te against  those w ho 

oppose any unlaw ful discriminatory pr act ice, or w ho make a charge, or 

part ic ipate in any discriminat ion invest igat ion or proceeding. Ohio Rev. 
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Code § 4112.02(I ). These c la ims ar e appropria te ly considered together. 

 To establish a prima fac ie  case of  re ta lia t ion, pla int iff must  show  

that : (1) she engaged in protected act ivity under T i t le  VI I ; (2) defendant  

knew  of the protected act ivity; (3) defendant  then t ook an adverse, 

re ta lia tory employment  act ion against  her, and (4) there w as a causal 

connect ion betw een the protected act iv ity and the adverse employment  

act ion. Hunter v. Sec ' y of U.A. Army, 565 F.3d 98 6, 995 (6th Cir. 2009). 

 In her compla int , pla int iff v aguely a lleges that  she “w as 

discriminated against  based upon he r support  for union candidates not  

favored by the Board, i nc luding . . . fa ilure to be chosen for fie ld t rips , 

summers projects, and further be ing pl aced in employment  posit ions for 

w hich I  could not  be successful" (doc.  no. 1  at  ¶  10).  She does not  

spec ifica lly a llege that  she enga ged in any protected act ivity for 

purposes of T it le  VI I . S he provides no dates or deta ils for any a lleged 

“protected act ivity.”  

 Defendant  correct ly asserts that  pla int iff has not  presented any 

evidence to substant ia te  her a llegat ions of re ta lia t ion. At  this stage in 

the lit igat ion, a  pla int iff may no l onger re ly sole ly on her pleadings and 
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must  come forw ard w ith "probat iv e evidence tending to support  the 

compla int ." Stew ard v. New  Chrysl er, 2011 WL 338457, * 7 (6 th Cir. 

(Mich.)) (quot ing Liberty Lobby, 477 U.S. a t  256). According to 

defendant , pla int iff never  compla ined to any member of But ler Tech’s 

administ ra t ion that  she w as being re ta lia ted against  for "support  of 

union candidates." Defend ant  expla ins that  t he spanish c lass w as 

e liminated due to low  enrollment  and that  pla int iff w as assigned to 

spec ia l educat ion so she w ould not  lose her job.  

 Defendant  has submit ted the a ffidavit  of Mr. Schroer, w ho 

indicates he did not  know  that  pla int iff had expr essed support  for any 

union candidates and that  w hen he recommended terminat ion of her 

employment  cont ract , he w as unaw are of any “protected act ivity” by 

pla int iff (doc. no. 18- 3, Schroer Affidavit , ¶ ¶  19, 21). Thus, even 

assuming the ex istence of any “pro tected act ivity,” it  could not  have 

mot ivated the dec ision to terminate pla int iff. Defendant ’s evidence is 

uncontroverted. Pla int iff has show n no causal connect ion betw een any 

a lleged protected act ivity and her terminat ion. 

IV. Conclusion 
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In conclusion, But ler Tech has  pointed to support ing evidence 

show ing that  there are no genuine disputes of ma teria l facts regarding 

pla int iff’s sta t e and federa l c la ims of gender discriminat ion and 

reta lia t ion. For her gender discriminat i on c la im, pla int if f has fa iled to 

show  that  the stated reasons for her discharge w ere pretextua l, and 

thus, has not  rebut ted the defendant ’s  sta ted reasons for her discharge. 

For her re ta lia t ion c la im,  pla int iff has not  show n that  she engaged in any 

protected act ivity, much less that  there w as any ca usal connect ion w ith 

her terminat ion for poor performance and misconduct . The evidence of 

record is uncont roverted, and the r ecord before this Court  does not  

re flect  any t riable  issues. 

Accordingly, the AMot ion For Summary Judgment” (doc. no. 18) is 

GRANTED in defendant ’s fa vor, w ith costs to pl a int iff; this case is 

DISMISSED and TERMINATED on t he docket  of this Court . 

IT  IS SO ORDERED. 

          s/Herman J. Weber    
Herman J. Weber, Senior Judge 
United States Dist ric t  Court  
 

 


