Risner v. Regal Marine Industries, Inc. Doc. 111

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

STEVE RISNER, Case No. 1:t9-00191
Plaintiff, Litkovitz, M.J.
VS.

REGAL MARINE INDUSTRIES, INC., ORDER
Defendant.

A bench trial was heltefore the Court on May 13 through 17, 20b3his diversity
actionto resolve plaintiff Steve Risner’s statutory and common law clagasst defendant
Regal Marine Industries, IncThelawsuitarises out of the parties’ dispute ovgrl@asure boat
manufactured by Regahd acquired by plaintiffPlaintiff asserts causes of action under Ohio
law for breach of express and implied warrantgslation ofthe Ohio Consumer Sales Practices
Act (CSPA), Ohio Rev. Code 88 1345.@t seq and negligent misrepresentation and
intentional misrepresentatioff.he Court hereby enters its findings of fact and conclusions of
law pursuant to Fed. R. Civ. P. 52(a)t1).

I. Findings of Fact
A. Background information
1. Plaintiff Steve Risner (“Risner”) is a citizen aresident of Ohio.He is a graduate of

The Ohio State University and has been in the construction business for the last 42

! Rule 52(a)(1) stateslrt an action tried on the facts without a jury or with an advisory jury;aet must find the
facts specially and state its conclusions of law separatélg.findings and conclusions may be stated on the record
after the close of the evidence or nagpear in an opinion or a memorandum of decision filed by the court.
Judgment must be entered under Rulé 3&d. R. Civ. P. 5a)(1).
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years. For the past 20 years he has owned a general contracting comganywitis
commercial and industrial buildings, schools and hospitals, with projects ranmgmmg fr
$10,000.00 to $130,000,000.0Blaintiff has experience formulating deals with
subcontractors as well as expade with bid situations and complicated contracts.

. Plaintiff alsohas experience operating construction equipment, including bulldozers,
backhoes and cranes.

. Plaintiff had boated with friends and operated friends’ boats on Lake Cumberland in
Kentucky for ten years as of 2009. He planned to retire in 2010 and began shopping for
boats in 2009.

. Plaintiff planned to dock his boat at a resort called Conley Badtdrake Cumberland.
The boating season in the Lake Cumberland area generally runs fronpniid+#il

some point in October and there are three major boating holidays during the season:
Memorial Day, Fourth of July, and Labor Day.

. DefendanRegal Marine Industries, In¢‘Regal”) isa corporation organized and
existing under the laws of théage of Florida with its principal place of business in
Florida.

. Regal is in the business of manufacturing boats. Regal authorizes a dealdweto mar
and sell its boats to the public pursuant to a sales and service agreement,(“SSA”)
which governs theetationshipbetween Regal and the deal&egal sells boats directly
to dealers, and dealers set the retail prices for the theatsell to customers

. At all relevant timesPuane Kuck was the president and mavtaer of Regal in charge
of sales andnarketing, product development, engineering and finance. All vice-

presidents of the company reported directly to him.



8. At all relevant timesiMarty Clement wa&kegal’svice-president in charge of matesal
customer support, and information technology ().

9. Duffy Stenger wasat all relevant times, Regalsce-president of sales and marketing.
All regional sales managers reported directly to him.

10. Sigurd Rudholm waRegal’'sMidwest Regional Sales Manager from 2005 to March
2011.

B. Regal’'s webde

11. Regal’s mission statemerstfound at Regal’s website, www.regalboats.com. The
websiteat all relevant timestated: “With God’s help and agadfastCommitment to
Integrity, We will Develop aleam ofExceptional People and Relationships to Provide
ExceptionalCustomer &tisfaction.” Exh. PX-1 at &

12. At all relevant times, thevebsitelisted certainRegalawards under a section captioned
“JD Power Awards The middle paragraph of this section reads, in: pRetceiving
these recognitionagain. . .demonstrates totaledication by Regal’'s employees and
dealer network to our highest priorityeating an exceptional boating experience for
our customers.” Exh. PX-1 at 4Customers” as used in this section refers to Regal
boat owners.

13. Another section of Regal’s website is captionBEGAL ONE- THE PROMISE OF
O.N.E.” This section of the website includes the follonstagements

When your professional mission is to take care of people, you
develop a philosophy designed to ensure that Regal owners
experience an exceptionally high level of customer service and

attention. Regals Owner Nexus Experience must be working
considering this compelling body of evidence.

2 This Order references only exhibits that were admitted into evidence aftf@atiff's exhibits are designated
herein as “PX” and defendant’s exhibits are designated as “DX.”
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How do we keep such high standards and earn such lofty awards?
One customer at a time. A call to a facttngined Regal dealer is
typically the only call oucustomers ever have to makut when

the need for factory assistance arises, we're there, handling each
opportunity with first-call resolution to get you back on the water as
quickly as possible. . At Regal, customer satisfaction is more than
a promise. It's in our DNA.

Exh.PX-1 at12-13.

C.Land N Sea

14.

15.

16.

17.

18.

19.

Land N Sea (“LNS”) was a boat dealership which Mark Williams opened in
Cincinnati, Ohio in 2005. LNS was an authorized Regal boat dealer from June 2005 to
July 2010. Regal had no involvement in LNS’s daygtay operations.

On May 12, 2008, LNS and Regal entered into a new tygaeSSAvhereby LNS
would continue as a Regal dealdtxh.PX-76. Stenger of Regal signed the SSA on
December 9, 2008. Exh. PX-76 at 9.

A Regal dealer finanseRegal boats througithird-party financing company with
whom the dealer Isaacontractual inventory financing agreement calléldar plan
agreement.

LNS had a floor plan agreement with GE Commercial Distribution Finance
Corporation (“GE”), which was known &dNS'’s floor plan lender. Exh. PX-76 at 3,
5.2.

Under LNS5floor plan agreement, GE had a security interest in all boats that it
financed for LNS, and LNS was required to pay GE upon the sale of any financed
boat.

As part of the floor plan agreement, GE would periodically audit and monitor LNS’s

financial staMity.



20.

21.

22.

23.

24.

25.

26.

27.

On August 19, 2008, GE sued LNS in Hamilton County, Ohio, alleging that LNS had
breachd the floor plan agreement, includibg sellingboats out of trust (“SOT”).

SOT means the dealer has financed the manufacture of a boat through a floor planner;
has delivered the boat to the customer who ordered thghasateceived payment for
the boat from the customer; but has not paid the floor planner who financed the boat.
It is an indication of financial distress when a dealer is in an SOT sitwatthas
exceeded its line of credit.

If the floor planner does not receive payment upon the sale of a boat it has financed,
then the dealer is in breach of the floor plan agreement. In such instances, the floor
plan lender has the right to terminate tlealer’s floor plan agreement or to negotiate

a forbearance agreement with the dealer.

As a result of the Hamilton County court case, on December 18, 2008, LNS and GE
entered into a Consent Arbitration Award in favor of GE aridrbearance agreement
(“Forbearance Agreemeit’Exhs. PX-77, PX-78.

The amount oENS’s SOT balance as confirmed in the Forbearance Agreement was
$342,182.90. Exh. PX7at{ 2.

GE hadterminated LNSs floor plan a® result of LNS’s defaultGE agreed to

reinstate theredit lineas consideration fdiNS’s adherenceéo the terms of the
Forbearance AgreemenExh.PX-77 at { 6A.

The terms of th&orbearancégreement included a Consent Judgmehich GE

could enforceagainst LNSn the event LNS®reatedthe terms othe Forbearance

Agreement Exh. PX-77at 5.



28.

29.

30.

31.

32.

The Forbearance Agreement also include®@T balance rpayment schedule
covering the period November 2008 through October 15, 2009, whereby LNS would
repay GE the amount LNS had realized for SOT. Bx377 at § 3.Failure to adhere
to therepayment schedule would constitute a defaultrasdlt in termination of the
Forbearance Agreement.

Rudholm of Regal knew about the existence of the Forbearance Agreement, but not
the detailoof LNS’s financial sitiation which ledo the Forbearance Agreement.
Rudholm testified that theorbearancégreement did notneanto him thata dealer
was necessarilyn bad economic shapether GE had “changed the rules” in the face
of theglobaleconomic crisi@nd had begun enforcing rules it had not previously
enforced.

Sterger of Regalwould considean SOT llance of $342,182.00 to be a serious
matterand a financial red flagHowever,he testified thaRegal would continue a
relationship with a dealer operatingder a forbearance agreement with a lender and
rely onthe lender to monitor the situation.

There is no evidence thRegal knewat the time LNS entered into the Forbearance
Agreementhat LNS had sold boats out of tru$t/illiams testified thaRegal knewof
the “problem” he had with GE that led to therBearancé\greement and of the
Forbearancé& greementtself, but he did not know if Regal was aware of the detdils
his financial situatiomnd no individual from Regal testified that he knewdpecifics

of Williams’ financial circumstances

Customers who purchased a Regal boat could be negatively impaxtedgal dealer

went out of business.



D. The abortedmodel year 2007 Regal boat dealith LNS

33.

34.

35.

36.

37.

38.

Plaintiff began shopping for boats in 2009 by attending boat shows in Cincinnati and
Florida to research the quality of different manufacturers, dealerships asdabdiat
determine the type and size of boat he waatedell aghe equipment for the boat.

In the course of researching boats, plaintiff also visited dealerships and picleirup t
brochures and literature to read about available boats and options.

One of those dealerships was LNS, which plaintiff first visited in April of 2009.
While there, Williams provided plaintiff with Ragbrochures and literature.

Plaintiff had no direct contact with any Regal employee befprd of 2009. He had
only read Regal brochures, whiakserted thatustomer satisfactiowas Regal’s
primary objective, and he liked Regal’s mission statement and the compang's boat
Regals mission statement contained in the Regal brocHigeemmed to be a little

more sinceeg” to plaintiff. In particular, he following statemenh Regal’'s 2009
brochuregaveplaintiff assurance that Regal waseputable company with which to
deal “With God’s help and a steadfast commitment to integrity, we will develop a
team of exceptional people and relationships to provide exceptional customer
satisfaction.” Exh. PX-1A.

In the couseof researching boats and reviewing the Regal brochures, plaintiff
highlighted the following words in a brochwection entitled “Legacy of
Commitment”. ‘As the current stewards of the Regal branelane fully committed to
the legacy and founding principles of Regal, and understand thatsdwatsfaction

is the single greatest charge we have. We are grateful for your busihes®n more

appreciative of the opportunity to exceed your expectations during your ownership



experience.”Exh. PX41A.

39. Plaintiff visited LNS in midApril 2009 and attempted to purchase from LNS a 2007
Regal 3350 boat in LNS’s inventory. According to plainti, reached a deaith
LNS and returned the following day with a check to purchase the 2007 boat at the
agreed upon priceWilliams was not presemthen plaintiff came to LNS but
Williams’ son was there and gave plaintiff thaperwork for the deal, which inflated
theageedupon price by $10,000.0®laintiff spoke with Williamson the phone
about the price, which Williams would not chandgdainiff refused to purchase the
boatat the inflatedprice andleft without closing the deal.

40. Williams testified that he did not recall plaintiff being upséen he came to purchase
the boat Rather, Williams testified that there was never an agreesnea3350 boat
becauselaintiff kept changing his muhas to what he wantedwilliams’ testimony
on this point is not credibleWilliams’ testimony regarding the transactivas very
vague, and although Williams purportedly recalled that plaintiff changedihés m
regarding his choices for the boat, Williams provided no specifics regarding the
parties’ negotiations.

41. The failed boat deal raised a red flag for plaintiff addus.

E. Plaintiff's April 2009 encounter with Regal

42. Following the failed deal, plaintifontinued to search for a boat and visited several
dealers in the Lake Cumberland aréte didnot return to LNSaround that time.

43. After thedeal for themodel yea2007 Regal boat fell througplaintiff had his first
encounter with &egalrepresentative Regal Regional Sales Manager Rudholm

telephoned plaintifin April 2009 and persuaded plaintiff to give LNS and Regal



44,

45.

46.

47.

48.

another chance to gain his business. Bimdhold plaintiff that Williams had asked
Rudholm to call plaintiff on Williams’ behalf. Rudholm testified at trial that he first
learned of plaintiff's interest in a Regal boat framindividual named David Hewlett

at a dealeshipcalled Hilltop Marine

Plaintiff told Rudholm that he was disappointed in Williams and did not want to return
to LNS. Rudholm assured plaintiff that LNS had beerputable Regal dealer for a
number of years and that plaintiff would not regret buying a Regal boat throigh L
Rudholm assured plaintiff that LNS weapable of servicing plaintiff and putting a

deal together

To persuade plaintiff to keep his business with LNS, Rudholm told plaintiff about
Regal’s mission statement and that customer satisfagasiRegal’stop priority.

Rudholm spoke about Regal’'s J.D. Power awards, and he told plaintiff that Regal
boats were top quality and that a Regal boat would be a good fit for plaintiff's needs.
Rudholmalsotold plaintiff thatRegal could service his bogtaintiff would receive a
quality boat, and his experience would exceed his expectations.

Rudholm asked plaintiff if he wouleconsider talking to Williamsnd plaintiff
responded that he would do so if the occasion arose and there was a boat that fit his
need.

Rudholm knew as of April 2009 that LNS had a forbearance agreement with floor plan
lender GE, but he did not tell plaintiff about @greement

In the spring of 2009, LNS was in general compliance with tdrbdarance

Agreement. As of April 2007 lement, Regalice-president of raterial and

customer support, had received no red flags from the service side of LNS for the 2008-



49.

50.

51.

52.

53.

54.

09time period

During 2009, GE had sent a financial audit team to LNS every 90 days. Throughout
this time period, Reaj was building boats for LNS to sell. GE was approving LNS
credit on Regal boats manufactured during this time period.

According to Stengeif a dealer is in forbearance, Regal would continue its
relationship with the dealer and expect the lender to monitor the situation; dahe fl
plan lender is continuing to extend credit, then Regal is obligated to continue to do
business with the desl

Rudholm believed that when he talked to plaintiff about buying a boat in April 2009,
there was nothing he needed to discuss with plaintiff about LNS’s financiabposit
Rudholm trusted GE'’s lead in determining whether LNS was financiall\otapa
staying in business, and GE was still financing boats for LNS at that point in time.
Further, although LNS had a forbearance agreement with GE at the time Rudholm
spoke with plaintiff, Rudholm testified thagvery other dealer in the boating industry
likewise had a forbearance agreement during that time period given the economic
conditions in the industry.

LNS had a fairly high “Customer Satisfaction Index” score as measured by an
independent marine industry standard in April 2009 through August 2009.

As of April 2009, Rudholm believed it to be true that Regal built good boats and stood
behind its boats.

Plaintiff was persuaded to contintsking with LNS agairafter the failed model year
2007 boat deal because plaintiff trusted Rudheliaantiff thought he was a nice

individual, andplaintiff thought his comments were sincere.
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55.

Plaintiff had no conversations with anyone at Regal after the April 2009 conversation

through August 11, 2009.

F. The 2008 boat purchasand dispute

56.

57.

58.

59.

60.

61.

62.

Following his conversation with Rudholm in April 2009 until the end of August 2009,
plaintiff explored buying a Regal and other manufacturers’ boats from other dealers
During this time frame, Williams at LNSmmunicatedvith plaintiff by email and

phone about different types of boats and plaintiff disedghese boats with Williams.
Plaintiff told Williams that he had shoppedaahumber of dealers around the country
and did not know exactly what he wanted in a bddaintiff told Williams he was

looking at manufacturers other than Regal and was researching various boats.

On July 31 and August 3, 2009, plaintiff and Williams discussed vaiRegal 3760
boatsthat plaintiffmight beinterested in purchasing. Exhs. PX-4, PX-5.

Williams and plaintiff then discussedmodel yea”?008 Regal 3760, a 38-foot boat

with no hours on thengjine

Williams informed plaintiff that the ManufactuterSuggested Retail Price (‘“MSRP”)

for the boat was $357,000.00 and the sale price was $219,000.00. Plaintiff does not
know how Williams arrived at the MSRP.

On August 10, 2009, plaintiff agreed to a sales price of $215,000.00 plus tax and fees
($230,345.00) for the model year 2008 Regal 3760, a 38-foot boat, hull number
RGMTA355H708, short hull number TA 355 (the “2008 boaBeeExh. PX-8.

Plaintiff gave LNS a $10,000.00 deposit on the boat after viewing pictures of it.
Williams formulateda sales agreement which included a breakdown of the equipment

on the boat. ExHPX-10.

11



63.

64.

65.

66.

67.

68.

69.

Plaintiff deliveredto Williamsa checkin the amount of $220,345.00 dated August 11,
20009, for final payment on the 2008 boat. ERK:-9.

Before writing the check and handing it to Williams, plaintiff took Williams at his
word that the MSRP was $357,000.00. Plaintiff did not check the price on the
internet. Plaintiff testified that he trusted Williams at this point.

When the 2008 boatrrived, plaintiff requested documentation from Williams
regarding the MSRP.

Plaintiff claims that omultiple occasions prior to putting his deposit down and
making final payment on the boag requestethat Williams provide him with

written verification of the quoted MSRP and a “build sheet,” which is a document that
identifies the specifications, equipment, and other feature® dfdat anchdds up to

the MSRP total. Plaintiff testified that he did not have a problem with paying for the
boat before he saw the build sheet but he wanted documentation of the deal, including
a list of the cost of the equipment and the MSRP, before plaintiff cashed his check.
Plaintiff did not obtain théuild sheet anISRP before Williams cashed the check
Plaintiff testified that he paid Williams in full before obtaigithe MSRP and build
sheet because Williams told plaintiff if he did not pay him in full someone else was
going to buy the boat.

Plaintiff first requested the factory build sheetvriting from Williams by email dated
August 19, 2009, which read in futFactory build sheets??Exh. PX11. This was
eight days after plaintiff had delivered final payment on the 2008 boat.

When Williams did not provide the information plaintifquestedplaintiff called

Rudholm, who provided information to plaintiff the next morning showing an MSRP

12



70.

71.

72.

73.

74.

of $316,00.00.

At this point, bllowing the failed deahvolving themodel yea?007 Regal boat and
after Rudholm had given plaintiff the correct MSRP showing that Williams had
inflated the cost of the model year 2afx@atby $40,000.00plaintiff believed that
Williams was not reputable dmplaintiff did not trust him.

Plaintiff contacted Williams and proposed that Williams sell20@8 boat, take his
commission, and give plaintiff the rest of his money back, which gfaexpected
would be approximately $210,000.00.

Williams sent aremail to plaintiffon August 21, 2009, concernitigeir conversations
regarding the proposedsale of th008boatand asked plaintiff for his thoughts on
the matter Exh. PX-12.

On August 23, 2009, plaintiff told William# an email not to title th2008 boat until
he decided if he was going to accept it and g&d Williams still had not provided
him with the factory build sheet, which he asked William&rward to him.In
response, Williamsaid Regal did not have the build sheet plaimdk referringo
and that Williams had listed the boat for $225,000.00 and called some prospective
purchasers as plaintiff had suggested (apparently in an effort to sell the bdhtrd
party). ExhPX-13.

Plaintiff emailed Williams on August 28, 2009, stating he had not received any
documentation fromVilliams identifying the cost breakdown for the boat and
guestioning the MSRP Williams tgrovided based on information provided by other

Regal dealers. ExR.X-15.

75. Williams provided plaintiff with the sales invoice on the 2008 bahtch Williams

13



76.

17.

78.

79.

80.

81.

hadsigned but plaintifhadnot. Exh. PX-10.

Williams testified that when the boat arrived, plaintiff did not like theesapgnce of

the boat and wanted a joystick control arfdature known as tarough-hull exhaust.
Plaintiff testified that he was dissatisfied with his purchase of the 200® boatise

he believedVilliams had quoted an MSRP for the b=t was inflatd by
$40,000.004eeExh. PX 88 at Regal 000032nd plaintiff received a smaller

discount on the purchase price of the boat than he believed he would get ($80,000.00
versus $120,000.00

Williams and plaintiff disputed who would take ownership of the 2008 boat, which
had been shipped from Regal and was at LNS. No one from Regal was involved in the
dispute initially.

Plaintiff’'s counsel wrote a letter to Williams on August 25, 2009, hictv counsel

stated that plaintiff was not pleased when he received pictures 20@8eboat and

that plaintiff confirmed his displeasure with the boat upon inspection after it was
deliveredto LNS’swarehouse because he suspected it was a repossedsexina
DX-8. The lettermakes no mention ahe MSRPor of plaintiff's concerns with the
pricing of the boat.Counsel stated that plaintiff did not want to accept delivery of the
boat because it appeared likely it was-passession and not a delivérgm a dealer.

Id.

Plaintiff testified that ther than the issue with the MSRP, there was no issue with the
2008 boat of which hevas aware.

When plaintiff learned the true MSRP for the 2008 boat, he believed Williams was

“not reputable” and he did noust him.
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82. Other than providing the MSRP, Regal was not involved in any of the discussions
between plaintiff and Williamabout thesale of the2008 Regal boair theMSRP.

83. As of September &nd 9, 2009, it was Rabyvice-president Stengergnderstanding
thatplaintiff was unhappy with the 2008 boat because of the MSRP issue, the color of
the boat, and the absence of a joystiEkaintiff testified that “[t]o [his] knowledge”
he never talked about color combination and lack of power indaeviith Stenger.

84. Plaintiff's testimony regardinthe reason for his dissatisfaction with the 2008 boat
purchase is not fully credible.ldmtiff, an experienced and sophisticated
businessmartestified thathe MSRP is critical taa dealsuch as the k& purchase
because amdividual bases his deal on the MSBR® it isthe benchmarkor the
purchase priceThus, one would reasonably expect that plaintiff would obtain
verification of the MSRP before making payment on the,uaticularly because
plaintiff knew there was reason to be cautious when dealing with Williams in light of
Williams’ attempt to inflate the purchase price of the 2007 boat. Plaintiff, ewe
testified that he took Williams at his woradea dealwith Williams, and paid the
entire amount due on the boat beforéaobng verification of the MSRP, the critical
component of the deal. In view of #eeircumstancesand in light of the failure by
plaintiff's counsel to document the MSE$3ue in hisAugust 25, 2009 letter to
Williams outlining plaintiff's concerns with the 2008 boat deal and focusing on
plaintiff's displeasure with the boat after he viewed it (Exh. DX-Bintiff's
testimony that the only issue he had with the 200& deal was the inflated MSRP is

not credible.
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G. The settlement negotiations

85. LNS entered into settlement negotiations with plainttffeach a resolution regarding
the 2008 boat. In order to resolve the dispute over the boat, plaintiff suggested to
Williams in August 2009 that Williams sell tl2008 boatthat Williams receive a
sales commission, and that Williams refund to plaintiff $210,000.00 of the
$230,000.00 purchase price for the boat.

86. By August 2009, laintiff believed that LNS had received an “F” rating from the
BetterBusiness Burea(fBBB”), and plaintiff had seen complaints abNS’s
deceptive practices related to warranty, sales and seond® internet. Man
mattersraised red flags for plaintiff about LNS, and as far as he could tell LN$was
a great deal of financial troubl@laintiff was suspicious of Williams.

87. Thenegotiationdbetween plaintiff and Williamg/ere ongoing as of late August
2009, at wich time plaintiff called Rudholm at Regal and told him that he and
Williams had reached an impasse over how to handle the 2008 boat. Plaintiff
testified that when plaintiff explained the idea of Williams selling the boat and
keeping a commission, Rudholm said that probably would not happen. Plaintiff
contends that Rudholm explained that even if Williams sold the boat to a third party,
plaintiff would not receive his money back on the ba&tcording to plaintiff,

Rudholm explained that the only optiolaiptiff had to makehimself whole was to

let Williams sell the 2008 boat, keep the commission, and apply the proceeds from
the sale toward a new boat for plaintiff. Plaintiff, however, continued to explere t
option with Williamsof selling the boat to a third party.

88. Plaintiff testified thain August 2009, Rudholm told him that LNS had no money.

16



89.

90.

91.

92.

Rudholm testified that he believed LNS was in good financial staraditigat time

As of September 4, 2009, while the dispute over ownership of the 200&d®at
ongoing,plaintiff had conveyed to Regal his opinittrat LNSwasnot going to

survive and its building was for sale, ahdt LNShad received poor reviews on the
BBB and Dunn and Bradstreet sites. ERX-16. Plaintiff also believed thdtNS
wasdisreputable. According to plaintiff, Rudholm had indicated to him that LNS
was having problems.

Plaintiff sent a number of emails to Rudholm and Stenger about the 2008 boat
situation. Stenger responded to plaintiff on September 8, B§@Imail stating: “I

have reviewed the emails you sent. | believe the best course of action would be to
have MarkWilliams] sell the 3760 and put you into a new one just the way you want
it. It appears that MafWilliams] is willing to work with you to make this happen.”
Exh.PX-17.

The following day, plaintiff and Williams exchardjemails regarding a settlement
deal. Plaintiff told Williams that his previous offers to sell the boat on plaintiff’s
behalf were not acceptable because plaintiff did not own the Btaintiff suggested

to Williams that heeither. (1) sell the boat, take his commission, and give plaintiff the
balance, or (2) arrange a deal dipeoperly equippet2010 boat that allowed

plaintiff to pay a reasonable and fair difference. HXK-18.

Rudholm did not get involved in the parties’ impasse until September 23, 2009, and
when he did get involved it was at the request of plaintiff. Exh. PX-19 at PLF 99. In
an emailhe sent to plaintiff and Williaman that dateRudholm outlinedhe

beginning of a framework for a settlement agreement on the 2008ldod&udholm

17



93.

94.

noted that plaintiff's objective was to sell the baatl he made no mention of
exchanging the 2008 boat for a new boat. His only “strong recommendation” was
that someone should obtain insurance on the boat.

Plaintiff's testimony that Rudholm told him he would not receive his money back if
Williams sold the 2008 boat to a third party is not credible. Plaintiff offered no
reasonable explanah as to why, even if William&as experiencing financial
problems and had no cash on hand, he would be unable to refund to plaintiff his
money from any proceeds of the sale of the 2008 boat to a third party. Further, the
evidence shows thataintiff and Williamspursued this option throughout the
negotiation process, even after plaintiff contadedholm aboutheimpassehe and
Williams had reacheth their negotiations The August 21, 2009 emaWilliams sent

to plaintiff discloses that Williams and plaintiff had been discus®gsgle of the

2008 boat, antVilliams proposed refunding the price of the boat less a brokerage fee
and certain other costs to plaintiff. EXX-12. As late as October 13, 2009,

plaintiff continued to pursue the option\Williams seling the 2008 boat and

returring the money to him. ExiX-21 at PLF 171. Moreover, nonétbe

numerous emails Williams and plaintiff exchanged on this miaitiécatedthat a sale
of the boat and a refund of plaintiff's money was not feasible. Finally, the piocee
of the sale of the 2008 boatere appliedoward the 2010 boat, and plaintiff offered
no reasonable explanatiantrial for why payment of those proceedsectly to him
was not an equally feasébption.

After Rudholm sent higitial September 23, 2008mail, heconducted many joint

and individual phone conferences with the parties in an effort to getahéne same
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95.

96.

97.

98.

99.

page regarding a settlement on the 2008 boat. Exh. PX-26. Both plaintiff and
Williams considered Rudholm’s role in the settlement negotiations to be that of
“mediator’ between plaintiff and WilliamsandRudholm’s involvement was essential
to plaintiff entering into a settlement deal with LNBhe actual deal that was
ultimately reacheavas between LNS and plaintiff.

By email dated Octwer 13, 2009, Williams provided plaintiff with a price quote for a
newmodel yea010 Regal 3760. Exh. PX-20.

In an email dated October 22, 2009, Rudholm inforpiahtiff and Williamsthathe
had spent over three hours on the phone with the parties, and he set forth the proposed
financial structure and terms ah agreementExh. PX-26. Rudholm copied Stenger
on the email.

Later that same datelgmtiff sent an email to Williamslarifying some
misunderstandings Rudholm had about the financiaktspéthe deal Exh.PX-27

at PLF 102-103. Plaintiff copied Rudholm on the email.

Rudholm, plaintiff and Williams had a conference call during the settlement proces
to resolve issues which includeakes and rebates.

On Novembed7 andl8, 2009, plaintiff and NS executed a settlement agreement
and releas€'Settlement Agreement”), whereliyNS placed an order on behalf of
plaintiff with Regal for a model year 2010 Regal 3760 lfbladl Identification

Number RGMTA426B010, short hull number TA 426) (the “2010 boat”). Bxa.

32. Regal was not a party to tisettlemenAgreement.

100.Plaintiff signed the Settlement AgreementNovember 18, 2009, after reading it and

reviewing it with his attorneywho was satisfied with thgettlement Areement.
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Exh. PX-32 at PLF 251.

101.Under the terms of the Settlement Agreement, Williams was to sell the 2008 boat for
not less than $198,000.00, and that amount was to go to Regal towards payment for
the 2010 boat. Proceeds in excess of $198,000.00 were to be divided between the
partiespursuant to a brokerage agreement, WIS receiving 6667% and plaintiff
receiving 3333%. Exh. PX-32 at {1 5, 6.

102. The Settlement Agreemeiricluded the following release provisions at 1 13 and 14:
It is the intention of the Parties in executing this Agreement that this
Agreement shall be effective as a full and final accord and
satisfaction and general release from any and all matters arising
from, based upon or related to the Purchase of the 2008 Regal 3760,
its sale by Land N Sea and the subsequent purchase by Risner of the
2010 Regal 3760.

The Parties hereby fully release and forever discharge one another
and their respective insurers, predecessors, successors, heirs,
assigns, associates, affika, parent and subsidiary corporations,
owners, stockholders, partners, attorneys, representatives, agents,
officers, directors and employees, past, present and future, from and
on account of any and all claims, demands, actions, causes of action
or charges in favor of either party which in any way relates to or
arises from or in connection with the subject Purchase of the 2008
Regal 3760, its sale by Land N Sea and subsequent purchase by
Risner from Land N Sea of the 2010 Regal 3760.

Exh. PX-32.

103. The Settlement Agreement also includes an integration clause at 18 stating that
SettlemenAgreement‘contains the entire agreement and understanding between
the Parties concerning the subject 2008 Regal 3760, itsyshbnd N Sea and the
subsequent purchase by Risner from Land N Sea of the 2010 Regal 3760.” Exh.
PX-32.

104. By signing the Settlement Agreement, LNS intendeasolve all issues involving
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the 2008 boat and the 2010 boat.

105. Plaintiff had no communication with Regal after tlati@s reached the Settlement

Agreement in November of 2009, during the manufaogyprocess, and prior to

the delivery of the boat to LNS on May 20, 2010.

H. LNS’sfinancial difficulties

106. Williams had been in general compliance with the Forbearance Agreement from the

107.

108.

109.

time it was executed in December 2@B6ugh the end of the 2009 boating season.
Around February 2010, LNS faced a financial crisis. In a letter dated FeR&jar
2010, Williams informed Regal of financial problerhdlS was experiencing. Exh.
PX-79. Williams informed Regal that the entire amount of @& $alance LNS
owed GE had been repaddthat its Forbearance Agreement with G&tibeen
extended past March 1, 2010, but that GE had suspended iSO credit until

the funds on the short sale of a boat were paid in Williams soughtassistance

from Regal including loan/advanc&om Regalof $60,000.00, of which

$15,000.00 would go towardaking Williams curent on his taxes.

A few days after the letter, Williams, Kuck and Stenger had attafsece meeting

in Florida during which Williams requested assistance, including rebatas fro
Regal. Williams sent a proposal for assistance to Stenger after thegndetim
PX-80. Regal did not provide the requested financial assistance but did speed up its
rebate program.

Despite the iformation provided by Williams, Rudholm testified that he believed
LNS was in good financial standing until June 2010 because GButhted LNSS

books 60 to 90 days prior to June 2010 and LNS passed the audit. Rudholm knew
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as of February 2010 that LNS was experniegdinancial difficulties, but he
testified that he relied on GE to monitor LNS'’s finances.

110. LNS continued as a Rabdealemuntil July 14, 2010, when Regal’s counsel, Brooks
Rathet, notified counsel for Williams that Regal was invoking the right to terminate
the SSA because LNS had sold inventory out of trust. Exh. PX-85. According to
Kuck, the primary reason Regal terminated LNS as a dealer as of that date was
because GE had notified Regal it was terminating sSNISor plan, without which
LNS had no way forward. LNS stayed in business for six months following the
termination letter, finally ceasing operations iad@mber 2010.

|. The manufacture of the 2010 boat

111. Regal accepted the sales order for the 2010 boat as an order to be financed through
the floor plan lendeiGE. Exh. PX-89. Regal subsequently received a credit
approval number from GEExh. PX-89A at 7. According to Stenger, this meant
that GE had agreed to fund plaintiff's boat in accordance with the terms stated on
the shipper’s invoice and that plaintiff would receive the boat, which he in fact did.

112. Pursuant to the Settlement Agreemelatjvery of the 2010 boat wasticipatedon
or before April 1, 2010, subject to availability frdRegaland deays beyond the
control of LNS. Exh.PX-32 at PLF 248.

113. InJanuary 2010, plaintiff and Williams exchanged communicaaoddinalized
the features anishterior colors of the 2010 Regal 3760 boat Regal would
manufacture

114. In late JanuaryRegal pressed Williams for plaintiff's selections, stating it was

ready to proceed with the scheduled manufacture of the boatPExX30 at Regal
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115.

116.

117.

118.

119.

120.

000078.

In response, Williamasked Regaf the delivery date could be moved back to
middle or late Aprilbecause that delivery time frame W@work best for him.

Exh. PX-90 at 000078Regal stated that was a probleetause the boat was
scheduled for manufactyrihe date had alreadyen moved back once or twice,

and Regal understood it would be able to build the boat as soon as possible under
the deal that had been reached between Williams and plaintiff. Ex&0 RX-

Regal 000077 Williams then submitteglaintiff's color and option selections.
Plaintiff chose white vinyl and two-tone beige for the cockpit interior and lava rock
for the kitchen galley. Exh. PX-33.

The planned finish date for the 2010 boat was March 17, 2010. According to the
Regad hull file, the 2010 boat was “yellow tagged” on March 17, 2010, meaning it
was near the end of production but was not yet ready to be shipped diefe¢ota

or backordered part. The boat washite-tagged,’meaning that it was cleared to
be shipped, on April 12, 2010, following a change order.

By email dated April 2, 2010, Williams advised plaintiff that he had scheduled the
boat for pick-up by April 14 and that it would then be prepped and sent to Lake
Cumberland by month’s end. EXPX-36.

Between April and May 2010, plaintiéontinued tacommunicatenly with

Williams at LNS regarding the status of the boat.

On May 17, 2010the boat left Orlandd-lorida, and Regal transferred the 2010
boat to LNS as indicated by the Manufacturer’seteant of Origin (“MSO”)(Exh.

PX-69) andthe boatarrived at LNS in Gicinnati, Ohio, on May 20, 2010Chis
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121.

122.

123.

124.

125.

126.

wasapproximately one monthfter payment in fulhad beemmade by plaintiffand
over one montlafter the boatvas whitetagged for deliveryPlaintiff did not
communicate with Regal about the delay, and the delay was not attributable to
Regal.
As a general proposition,lmat does not leave Regal’s facility until it is paid in
full.
Plaintiff paid no money directly to Regal for the 2010 boat. Pursuant to the
Settlement Agreement, $198,000.00 of the proceeds of the sale of the 2008 boat
went toward the purchase of the 2010 boat. Exh. PX-32. In April 2010, plaintiff
made dinal payment of $54,215.00 for the bdgtcheck made payable to LNS
Exh.PX-39.
The 2010 boat was covered by Regal’s “Limited Warranty,” which includes a
“Limited General Warranty” andeveral other types of limited warrantiésxh.
DX-93.
The Limited General Warranty states:

In addition to above Hull warrantieRega warrants to the original

purchaser of this bo#tpurchased from an authoriz&ggal dealer,

that the dealer or Regal will repair or replace any parts found to be

defective in materials or workmanship for a period of one (1) year

from the date of delivig, subject to all exceptions, limitationsch

conditions contained herein.
Exh.DX-93.

The Limited Warrantyncludes a number of exceptions, including “[a]ccessories and

items which were not part of the boat when shipped from the Regal factory,” “loss of
time,” and “inconvenience.” Exh. DX-93.

The Limited Warranty also includes customer obligations that are conditions
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precedento the availability ofany benefits thereundeExh. DX-93.

127. Only the Customer Service Manager of Regal can waweerms, conditions,
limitations and disclaimers in the Limited Warranty, and any such waiver must be in
writing. Exh. DX-93.

128. The Limited Warrant states in all capital letters:

General Provisions: All general, special, indirect, incidental and/or
consequential damages are excluded from this warranty and are
totally disclaimed by Regal. It is the interest of the parties that the
owner’s sole and exclusive remedy is the repair or replacement of
the vessel or its allegedly defective component parts and that no
other legal or equitable remedies shall be available to said owner.
Some states do not allow the exclusion of incidental or
consequential damages so the exclusion of incidental or
consequential damages may not apply to you. This is a limited
warranty Regal makes no warranty, other than contained herein; to
the extent allowed by law any warranties of merchantability or
fitness for a particular purpose arising in state law are expressly
excluded to the extent allowed by law, any implied wayrah
merchantability is limited to the duration of this Limited Warranty.
All obligations of Regal are specifically set forth herein. Regal does
not authorize any person or dealer to assume any liability in
connection with Regal boats. . . .

Exh. DX-93.

129. The Limited Warranty also states: “Regal’s obligation with respect to thigmgrr
is limited to making repairs to or replacing the defective parts and no claim for
breach of warranty shall be cause for cancellation or rescission of tihaatont
sale for any boat manufactured by [RegalXh. DX-93.

130. By May 20, 2010, following delivery of the boat to LN&jlliams had informed
plaintiff that there were two issues with the boat: (1) the E&€ctronic vessel
torque control), which waajoystick-type option on the boat, did not work, and (2)

the interiorupholstery colors were nobrrect The EVC is a second guiding
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131.

132.

133.

134.

135.

system for the boat, without which the boat can be guided man&adintiff is
capable of guiding a boat manually and safely withouEME system TheEVC
systemwas meant more for plaintiff's wife.

As of May 2010, the EVGystemand the cockpit colonsere the only physical
problems with the boat of which plaintiff was aware, although the boat had not yet
been placedithe water. It was still at LNS, and plaintiff and LNS were “going
back and forth” about repairs and who would assume responsioiliiyem

By May 30, 2010 plaintiff had reported to Rudholm via emails to Williams that
LNS had ordered the wrong upstery colorfor the cockpit interior, which was not
Regal’s faultand was not a warranty issue. Plaintiff had also spoken to Rudholm
on the telephone about the issUde seats were not covered by Regal’s warranty.
Regalhad also been advised in a June 2, 2010 ethailWlliams had agreed to
makeadjustments tohe interior. Exh. PX-4&tPLF 55.

Plaintiff also spoke to Rudholm about the EVC system after the boat came in.
Ruhdolm told plaintiff that a Volvo representative would havaddress that issue.
Due to somealelayswith the boatWilliams told plaintiff that he would add trim tab
indicabr lights and gasoline for the boat at no additional cost to plaintiff.

Plaintiff initially informed Williams on June 2, 201at changinghe seating in

the cockpit area and on the Europad interior (the sun pad on the back of the boat
which constitutes approximately ogearter of the total interiokyould be very
expensive and time consumijrgerefore plaintiff did not considethat tobe a

viable option under the circumstances. Plaintiff informed Williams that he would

assume responsibility for adding two-tone vinyl trim to the seats and Europad at a
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later time. Exh.PX-45atPL 54.

136. In that same emaiplaintiff stated thain exchangehe thought it would be
reasonable for Williams to refund the cost of some extra items; include the extra
handrails that had been ordered, with plaintiff to approve their location before they
were installed; provide a full tank of gas for the boat; pr@adknowledgeable
Regal representative to meet with hatConley Bottom to give him an orientation;
change th&uropad to white vinyl; install trim tab indicatbghts; and reinstate the
extended warranty progratiat wagnitially offered. Exh.PX-45at PLF54.

137. Plaintiff did not copy Regal on this email to Williams, and Regal wagwotved
in the negotiationbetween plaintiff and Williamat this point.

138. Tom DiekmeyerLNS's service managesent an email to plaintiff dated June 15,
2010, asking plaintiff if LNS was to deliver the 2010 boat to Conley Bottom at
Lake Cumberland that weelExh. PX-47 at PLF201.

139. Plaintiff told Diekmeyer in response that he did not want to palssessionf the
boat until Williams had given him a clear summaryuiat was “going to be done
to make it right.” Exh.PX-47 at PLF 201.

140. Diekmeyercancelled the deliverthat same dat| responséo plaintiff's directive
that he did not want to take delivery of the bdatekmeyer asked plaintiff what
LNS was supposed to be getting done and told plaihigf the interior seating was
in the hands of Regal. Exh. PX-47 at PLF 200.

141. Paintiff responded by emali&ter that same datePlaintiff said that LN$ad
offered to install extra handrails he had requestedi tam tab indicator lights;

include 100 gallons of fuel; and replace the Eurcgesating materials with the

27



142.

143.

144.

factory materials originally ordered. Plaintiff stressed hiedtad bought the boat
from LNS, not Regaland he expected to get a straight amdveen LNS instead of
being toldthatthe matter was in Regal’s handglaintiff wrote: “Please don't tell

me it is in Regal's hands . ... | DIDN'T BUY THE BOAT FROM REGAL. . . . |
BOUGHT A REGAL BOAT FROM LANDNSEA!"” Plaintiff copied Rudholm
andStengeron his response. ExRX-47 at PLF 199-200.

The next day, June 16, 2010, Diekmeyer responded by informing plaintiff that the
trim tab indicator lights had been installed since June 14, 2@1@ould install the
handrails when plaintiffave ingructionson where to place theand Diekmeyer
needed to know the lengtthere were 40 gallons of fuel in the boat and the boat
would be fully fueled when the boat neared the boat slip anediekmeyerhad

no control over the seating issue, which Regal and Williams would have to handle.
Exh.PX-47 at PLF 199.

Plaintiff explained in his testimony at trial that there was a misstatempist in
communicationsvith Diekmeyer and his intemis of June 15, 201®as that.NS
wouldinstall the extra handrails, add the trirb teght indicators, and add one
hundred gallons of fueln exchangdor which plaintiff would replace the Europad
andcockpit upholstery as he had indicated in his June 2, 2010 email to Williams.
Exh. PX-45at PLF 54

Despite plaintiff's intention to resolve tlaerior upholsteryssue himself, plaintiff
sent an email to Diekmeyen June 1lénforming Diekmeyethat he expected LNS
to take care of thepholsteryissue in addition to these other matters. Plaintiff

guestioned why he was just now hearing about the trim tab indicators which had
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been installed two days earlier; he questioned why there was an issue as to the
length of the handrails and instructegtkmeyer to call him when the handrails
were in his shop sthat plaintiff couldcome and show him where to position them
on the boat; and plaintiff told Diekmeyer that he wanted an answer the following
day about when the cockpit and Europad upholstery would be corrected and the
boat would be ready for deliveryres$sing that he did not want Diekmeyer to tell
him the interior problem was in Regal’'s hands becalaatiff did not buy the boat
from Regal. ExhPX-47 at PLF199.

145. Plaintiff sent an email to Williams on June 20, 2010, which he copied Diekmeyer
on, asking Williams to summarize in writing what he had done or would be doing to
make the bodtright” in accordance with the order specifications and concessions
Williams had agreed to make to accounttfer delay causkby theupholstery
issues in the cockpit and Europad areas. Plaintiff stated that assuming taay wer
agreement, he wanted the boat delivered to Conley Bottom on Friday, June 25,
2010. ExhPX-48.

146. On June 21, 2010, Williams informed plaintiff that he would be responsible for
swapping out the cockpit upholstery to tan and white and the Europad to white
vinyl. Plaintiff gave his asseiftRegal was willing to send the materials.
Plaintiff's expectation was that Regal should manufacture new interior séats at
cost and ship them to Williams to replace the seats with the incorrect finishes in the
2010 boat. Exh. PX-49.

147. Plaintiff testified that he verbally discussedh Rudholm in June 201€hangng

out the interiolat Regal’scost but his testimony is not credibbecause all of his
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148.

149.

150.

151.

other communications were in writing and he specifically told LNS the inteaer
not Regal’s issue.

On June 22, 2010, GE sent a letter to Williams notifying him that it would conduct
a records review to determih®lS’s financial position. Exh.PX-81.

On June 22, 2010, plaintiff sent an emailfdliams demanding to know if he was
going to deliver the boat by June 25, insisting that he deliver the boat, and
informing Williams that plaintiff would have to trust him to change out the interior
later. PX50.

On June 24, 201@Villiams senta letterto Kuckat Regabutlining LNS’s finangal
difficulties with GE, including GE cancellation of hisine of credit Williams
informed Kuck that LNS had submitted to voluntary repossession of its inventory.
Williams requestedhat Regal give hir®0 days to acquire funding and a credit line
to sustain operationgvhich meant that he was requesting “provisional dealer
statu$ pursuant to which he woulak permitted to maintain his dealership without
a floor plan in place. Exh. PX-83.

Around June 23 or 24, 201ihe same date Kuck received the letter from Williams
informing Regal that GE had terminated LN86or plan, Rudholm telephoned
plaintiff and warned him that he should remove the 2010 boatlfh®&or risk

losing it becaus&NS was having fiancial issues with GRNdGE was

repossessing inventory at LN®laintiff testified that he thought Rudholm was*
horest maihwho “was trying to do the right thing” and was the only person from
whom plaintif could get a straight answePlaintiff thoughtRudholm’sintent was

goodand thaif Rudholm had not looked out for plaintiff's interests his boat would
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152.

153.

154.

155.

have beemepossessed labank

In an undated email, Kuck responded to Williams’ June 24, Bt and stated
that Regal was not in a position to grant Williams’ requebbtd the Cincinnati
market open for a 90-day period and that Regal would be looking for another dealer
in the Cincinnati marke Exh. PX-83 at PLF 333-334. Stenger also responded to
Williams byanundated email on behalf of Kuck and advised thatalthough

Regal had granted some dealers who were with@urrent floor plan the ability to
continue on a “provisional” status, those dealers did not have an SOT sithation
required Regal to repurchase the inventories and sell them at ddoasPLF 335.
Stenger noted thainder Regal’s SSA, no cure periczhall’ be provided if a dealer
Is in default or SOT, so that LNS&SA was terminatedSeeEXH PX-76 at 11 8.0,
8.1(e). However, Stenger stated that Regal would give Williams every
consideration if he were able to return the dealership to solvency, secure an
acceptable line of credit, and develop a capable service department before Regal
selected another dealership.

The2010 lmat was deliveretb Conley Bottom on June 28, 2010.

LNS employee Diekmeyesent an email to plaintiff on June 30, 2010, advising
plaintiff that the boat was ready except for the EVC systeit54. Diekmeyer

told plaintiff that the Volvorepresentativevould be at the lakeome time the
following week.

That same dajelaintiff sent an email to Rudholm and Kuck to whichaltached

an email he had sent to Williams the prior d&xh. PX-55. Plaintiff explained to

Regal the issue with the incorrect cockpit and Europad upholstery colors and stated
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that he was asking f&egal’s help one more time. In the email to Williams,
plaintiff recoungdhis frustration with Williamsand with Regal and ask&dilliams
where the title, MSO, documentation, paidfull receipt, and keys tthe boat
were Plaintiff statedthat the boat was in his slip but he did not have the paperwork
he should have to title, insure, and operat®laintiff also told Williamghat he
had paid the balance due of $54,000.00 on the boat before it was shipped to LNS in
April reluctantly and against thelace of his attorney “who had already
experienced your business ethics in our initial boat encounter.”

156. Rudholm responded by email that same day, informing plaintiff that he understood
his frustration and heard him “loud and clear.” Exh. PX-55. Rudhabhplaintiff
he was in Cincinnati and planned to meet with Williams that day, after which he
would share what hieaddiscovered with the Regal team and confer with them, and
thencontact plantiff regarding their optionsRudholm called plaintiff thadlay or
the next day for a conference call with Regal Customer Service Representative
TonyMayo, Clement and another individdedm the Regal organization

J. Postdelivery chronology of events

157. Mayo contactedlaintiff regarding his issues with the boat via email on July 2,
2010, prior to the Fourth of July weekend. Mayo advised plaintiff that a Volvo
representative would be on the boat on Wednesday morning, July 7, 2010, to
address the Volvo issues; a representatoa it NS would be at the bo#dtat same
morningto assisthe Volvorepresentativand go over the boat with plaintiff; and
plaintiff should notify the marina office that these individuals would be on the boat

and would need to access the boat kéyayo further informed plaintiff that he
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had shipped hand rails and boat numbers, and plaintiff should make aresmge
for the trailer which was at LNS and was to be delivered to Conley Botidiayo
asked for plaintiff's contact information and gaMaintiff his contact information.
Exh. PX-57.

158. Plaintiff was delayedor the July 7, 2010 meeting with the Volvo and LNS
representativegue to traffic and did not arrive for the appointment, which was
scheduled for 2:00 p.m., until 2:15 p.m. Upon arrivingjrilff was informed by
the marina stafthatthe two individuals had been there but heftiat 1:00 p.m.

159. According to Clement, documentativerified that Volvo reprogrammed the EVC
software.

160. When plaintiff subsequently took the boat outlo@ water orduly 10, 2010the
EVC systemwas workingproperly Thus,within seven dayafterbeinginformed
of a problem with the EVGystem Regalhadscheduled an appointment with a
Volvo representativea Volvo representative had gone to Conley Bottom to address
the EVC issue, antthe systenworked properly after #t date.

161. Around this same time, Mayo set up Hilltop Marine as an authorized Regal dealer at
Lake Cumberland to service plaintiff's boat. The dealership was approkirhate
minutes from plaintiff's boatlock and was very convenient for him. It was not
necessary for plaintiff to take the boat to the dealership for repairs;dnbtidéop
Marine would come tthe boat docko performrepairs if an appointment was
scheduledver the telephoneHilltop Marine at all times remained willing and able
to make repairs to plaintiff's boat.

162. Plaintiff sent an email to Mayo, Rudholm and Kuck dated July 8, 2010, detailing
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what had transpired following delivery of the 2010 boat to LNS. BXk60.
Plaintiff expressed dissatisfaction and frustration with the servicenaimttenance
he had received to daéad his frustration with havingissedthe Memorial Day
and Fourth of July boating holidayisecause of [LNS5] inconsideration and
Regal’sfailure to do anything about it.”

163. Regal sent a representati@an Snyderto perform an orientation with plaintiff at
Conley Bottom on July 10, 201®laintiff told Snyder the generator was not
functioning and the air conditioning would not opergdayder created a vapor
lock in the system while performing the orientation and was unable to resolve the
problem. He gave plaintiff some pointers on how he cmd#lethe system
operational.

164. Following the orientation, plaintiff completed and signed awNBoat Delivery
Checklist” which indicated only an air conditioning problem. By signing the form,
plaintiff agreed: “We have completed a review and orientation of the boat and its
systems. The boat is in order and functioning properly with the exception of any
items specifically noted above. . ..” EXPX-62.

165. Plaintiff also confirmed by signing the form that he had received a copRggHl’s
Limited Warranty andhadagreed to its termsExh. PX-62.

166. OnJuly 12, 2010, two days after the orientatidtayo emailed plaintiff and stated
that he understood plaintiff had a productive day on Saturday (the day of the
orientation) and that Snyder had givdayo some parts to ship to plaintiff. Exh.
DX-94; Exh. PX-63. Mayo said it was his understandingglaantiff was not

going to be on the boat over the next few weeks and Mayo wanted to clarify where
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to send the parts so that plaintiff would receive them.

167. Plaintiff statedin response: “Yes, wiead a good day.Shydet wasvery helpful
and patient. We got everything done except getting the generator running. Dan
gave me some pdiers on how to get that done.” Exh. [34: Exh. PX63.

Plaintiff alsostated if he could not get the generator to start, he would call Mayo
back for service He gave Mayolte address where he could send the parts
referenced in Mayo’s email

168. Plaintiff testified at trial that Snyder rushed through the new boat review dnd di
not test all of the items on the check list. Plaintiff's testimony is not credible in
view of thecontemporaneousmail plaintiff sent to Mayo at Regal on July 12,
2010, confirming that Snyder was “very helpful and patienefortingthey had a
“good day,” and omitting any criticisms or negative feedback. Exh. DX-94; Exh.
PX-63.

169. In aJuly 16, 2010 email to Mayo, plaintiff asked if Regal would send someone to
service the generator and askéayo about the status of the interior change out.
Exh. PX-65.

170. The air conditioner/generator was covered by Regal’'s Limited Warranty and
plaintiff could have contactadilltop Marine,an authorized Regal dealéw,make
any necessary repairs tirese partdut plaintiff expected Regal to take care of the
problems because he thought being told to contact someone else about a problem
with a brand new boat was not “a gosdrranty”anddid not fulfill Regal’s
promise of customer satisfactiokle consideretbeing told to follow this procedure

“passing the buck.Plaintiff wanted Regal to take care of problems with the boat,
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including by scheduling service appointments for him, regardless of whie¢her t
problemswere covered by the Limited Warranty.

171. Plaintiff could havdixed the air conditioningproblem himself after Snyder
performed the orientation with hijrbutplaintiff chose not to do soecause hdid
not think it was his responsibility to take care of problems on a new boat which had
only two hours’ use on it.

172. Hilltop Marine made repairs to the generator by July 20, 2&Reyal also
contacted Hilltop Marine to fix the air conditioner, and theg®irs were likewise
completed as of July 20. Regal followed up with Hilltop Marine to make sure the
repairs were completed.

173. The only reason plaintiff did na@ontactHilltop Marinefor anyneeded repairsas
because he was frustrataadd not because the boat could not be fixed, Hilltop
Marinerefused to do the repairs, or Regal refused to pay for the repairs.

174. Atfter delivery of the boat, plaintiff had difficulty obtaining the MSO for the boat,
which typically is sent by Regal to the flodap lender or, if the dealer has paid
cash for the boat, to the dealdsE, as LNS'’s floor plan lender, would not release
the MSO on the 2010 boat until LNS paid the boat off, which was its typical
practice.

175. Plaintiff sent emails to Williams requestitite MSO for the boat, on which he
copied Regal representativesmdplaintiff explained his difficulty with obtaining
the MSO to Regal representatives several times betwdge and 16, 2010. Exhs.
PX-58, 60, 61, 64, 67. On July 16, 2010, plaintiff asked Mayo what was being done

to resolve the situation. ExRX-65.
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176. According to plaintiff, as of July 20, 2010, Regal had fixed the air conditioner
malfunction and the only issue that was preventing him from using the boat was the
lack of an MSO, without whiche testifieda boat cannot be operated on the lake.
Regalhad not addressed the interior cafmue to plaintiff's satisfaction, but that
was not d.imited Warrantyissueand it did not interfere with operation of the boat.

177. Even though the intemaupholsteryissuewas notcovered by Regal’s Limited
Warranty, Clement offered to resolve the issue at Regal’s cost. Clemeatidtfer
have Regal send factotgkins,” the vinyl that covered the foam and structure
portion of the interior seating, fmaintiff to have the seats reupholstered by a local
upholsterer at Regal’s cost. Initially, plaintiff agreed with Clement’s sstguon to
take the boat to a local business to have the upholstery replaced with factory
upholstery at Regal's expense. Howe\plaintiff changed his mind a week later
because he had paid $284,000.00 for the boat and did not think he should have to
fix it himself, and he was irritated about the MSO.

178. OnJuly 20, 2010Rudholm sent an email to plaintiff stating that Brian Edg&E
could assist plaintiff with obtaining the MS&hd providing Edge’s contact
information Exh.PX-67. Plaintiff refused to contact GE about obtaining the MSO
because he did not consider it his responsibility. Rudholm agreed that it was the
responsibity of the dealer to obtain the MSCRudholmadvised plaintiff that it
was in his best interest to contact GE becaleatiff could obtain hisMSO from
GE, whereas Regal as the manufactaoerdd not obtain the MSO for him.

179. Plaintiff sent an emaibtKuck that same day whidummarizdhis frustration with

whatplaintiff perceived to be the “poor customer service and disrespect” he had
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received “from the whole Regal organization, beginning with Mark Williams.

Exh.PX-66A. Plaintiff expressed frusation overthe following matters:

He made a $230,000.00 cash down payment in November 2009 for a new 2010
Regal boat thgburportedlywas to be delivered in Manmf 2010;

Delivery of the boat was delayed until rAgril because Williams informed
plaintiff that Regal would not ship the boat until the balance of $54,000.00 was
paid, which plaintiffthenpaid against his better judgment;

After the boat was delivered to LN@J/illiams had kept the boat at his
dealership foright weeks under what plaintiff believed to be a rinsgtthe
EVC systemneeded repairs aiWilliams was waiting on a Volvo technician.
Plaintiff asserted that in fact, Williamsas stalling because had not paid for
the boat and could not deliver ittwvout an MSO or title;

After eight weeks of stalling by Williams, plaintiff call&@udholm and vented

his frustration with Williams and Regal, in response to which Rudielnup a
four-way conference caih which Rudholm, plaintiffMayo and another Rex
representativparticipated. Regal assured plaintiff in that call thegdRevould

do everything possible to resolve all issues and make plaintiff satisfied with the
2010 boat and the Regal organizatidtiaintiff wrote that in faimess to Regal’s
stdf, “they could not help what [Willianjshad done, and, | believe the intent of
their conference call was sincéye

After the conference call, Regal arranged a deliveryfdaleNS to bring the

2010 boat to Conley Bottom, as welladate fola Volvorepresentative to do
repairsandanLNS employee to do an orientation. That orientation session had
fallen through when the representatives left before plaintiff arrived;

Plaintiff still did not have an MSOrmther paperwork for the boat;

Regal had sent a factory representative from Flo8dggder to do an
orientation andhe had done a “great jglbut plaintiff was frustrated that it was
left to plaintiff to get the generator runnimmg a new boat;

Plaintiff had sent an email to Mayo the prior watifying him that the

generator still did not work and that plaintiff would like to get the boat on the
water that coming Thursday, July 22, 20 Rlaintiff had followed up with two
phone calls to Maycdhe same date he sent the email asking about the status of
the boat, to whiclplaintiff had not received a response. Plaintiff stated that it
looked as though the boat would sit idle at the dock again over the coming
weekendand

After callingRudholm to inquire about the status of the MSO, title and
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180.

181.

182.

183.

184.

185.

documentation papers, Rudholm had advised plaintiff to contact GE to check on
the status of the MSOPIaintiff wrotethatthe advice on the MSO wathé last
straw” and asked why he should have to call a finance company to obtain his
MSO or titlewhen he paid casfor the boat. Plaintiff wrote that the boat had
been in Ohio since midypril, it was nav almost August, and he did not even
have the title to the boat he had paid cash for up front.

Plaintiff agreed at trial that the anticipated delivery date of the boat was Agril,

March 2010. Further, although plaintiff wrote in his email that the boat had been in

Ohio since midApril, it had actually been delivered to Conley Bottom in Kentucky

on June 28, 2010.

Plaintiff asked Kuck in the July 20, 2010 email to stand behind Regal’s mission

statement and commitment to fairness and customer satisfaction, retaksiponsses

of the 2010 boat, and refund his money since the boat had never been titled to him

and was apparently being used as collateral by Williafash.PX-66A.

According to plaintiff, he felt that Kuck and Rudholm had akoWilliams to take

advantage of him. élwanted Regal to rectify the situatiand he wasffording

Regal that opportunityn the July 20, 2010 email.

Kuck responded to plaintiff’'s July 20, 2010 email that same day,iagyikaintiff

that hethoughtmatterswere resolvegdapologizing that they were not, informing

plaintiff that hewas traveling, and advigg plaintiff that he would call him at 6:00

p.m. to discuss his concerns. ERIX 66GA.

Kuck called plaintiffthe nextday, apologized for any omissions, and assured

plaintiff thatRegal wold do everything possible to his complete satisfaction. Kuck

advised plaintiff thaClement andlayo would be contacting him.

Clementof Regalwas directly involved in handling warranty-type putishitems

which plaintiff had spelled out in his June 30, 2010 email to Kuck and directing

39



resources toward resolving those issuementtelephoned Williams and told him

to get the paperwork to plaintiffClement also researched how to assist plaintiff in
obtaining the MSO because he had never before dealt with an MSO issue and he was
not getting a satisfactory response from LNS.

186. Mayo sent an email to plaintiff on July 26, 2010, asking if the generator issue had
been resolved. Exh. PX-70.

187. Plaintiff responded by email dated August 1, 2010, that the generator issue was
resolved andt appeared to be working fine. However, he reported that he now had
an issue with the fuel gauge. Plaintiff further reported that he had takieoatisut
and it had “performed beyond [his] expectations!!” Exh. PX-70.

188. The MSO was delivered to plaintiff by LNS’s attorney on August 1, 2010.

189. There vas no barrier to plaintiff obtaining titte the 2010 boatnce he received the
MSO. However, plaintiff chose to not transfer the title after receiving te®@M
Plaintiff testified that he did not title the boat because he was frustrated over the
situaton with the boat, the interior still had not been fixed, and the boating season
was almost over.

190. Itis not clear from the evidence presented whether it is legal to operate a l#at for
period of time without an MSO but with proof of ownership.

191. Plaintiff took the boat outn the water in midle to late Augusto ensure the boat
was operating properlyPlaintiff advised Clement sometime between August 23
and 30, 2010, that the air conditioner was not working again.

192. Plaintiff sent an email dated August, W10, toMayo which hecoped Clement,

Rudholm and Kuck on. Exh. PX-71. Plaintiff stated that he had gotten the sense
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from Clement that Regal was going to renege on its commitment to make him whole
in the situation with Williams. Plaintiff listed tlmutstandingssues as follows:

¢ Plaintiff still did not have a titler documentation for the bgat

e The interior had not been changed;out

e The air conditioner did not woyland

e The fuel gage had failed.

193. Plaintiff indicated in the email that he expected Regal to send someone to service
the air conditioner and stated that he wanted to be present whsamttoeprovider
was there so he could ask questions and learn more about the boat since he had no
deale with whom he could talk or ask questions. Plaintiff said he should not have to
be asking about the interior change out again three months after he was promised
that all issues, including the interior change out, would be handled to his satisfaction
and he would be “made whole.” Exh. PX-71.

194. Plaintiff also advised Mayo in the August 30, 2010 email that he was planning to
take his family out on the boat on Labor Day and if he was unable to do so, he would
be finished dealing with Regal. Exh. PX-71.

195. Although plaintiff stated in the August 30, 2010 email that he still did not have title
or documentation for the boat, plaintiff had obtained the MSO nearly a month earlier
on August 1.

196. Plaintiff sent a clarification tbis email the following day statintpatalthough he
wanted veffication that the taxes had been paid on the boat, he intended to have the
boat documented rather than titled so that he did not “have to plaster a bunch of ugly

numbers on the side of"itExh. PX-71.
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197.

198.

199.

200.

201.

Plaintiff’s inability to title the boatvas not attributable to Regalnsteadprior to
August 1, 2010, it was attributable to Williams’ failure to provide the MSO to
plaintiff. After August 1, plaintiff had possession of the MSO and could have titled
the boat if he had elected dlo so.

Plaintiff's failure toresolve the interior color issue to his satisfacti@snot
attributable to Regandwas not an issue that was covered by its warrahhe
mistake was the fault of Williamsvho did not place the order for the correct color
with Regal Although the problem was not its responsibilRggal offered a
reasonable solution, which plaintiff rejectedegal offered to replace the
upholstery at its cost, but plaintiff rejected Regal’s proposed soluBitaintiff's
expectabn was that Regal should manufacture new interior finishes at its cost and
ship them to Williams to be swapped out in the 2010 bdaéevidence shows this
solutionwas not reasonable because it was cost prohibitive and Regal offered a
more practical aérnative.

Plaintiff took the boat out on the water shortly before Labor Day. The instrument
panel lights did not work and the fresh water pump was not working properly. In
addition, the air conditioner kept going out on the HRgh pressurdreon) tting.
Plaintiff did not take his boat out on Labor Day because the air coratiti@s not
working. Plaintiffhadnot contactedHilltop Marine prior to Labor Day to make the
needed repairs or adjustments to the air conditioner.

After Labor Day, byemal dated September 7, 201flaintiff advised Mayo at

Regal thatheair conditioner was still not working properly but “kept going out on

HPF”; thefuel gage was not working, which he had reported to Mayo on August 1;
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the instrument lights were not working; the trim tab indicators were installed
backwards; and the fresh water pump worked only when the boat was hooked up to
the dock. ExhPX-72.

202. According to plaintiff, the fuel gage issue would not precludefnom using the
boat.

203. The fuel gage was a part that was covered by Regal’s Limited Waamaahty
plaintiff could havecontactedHilltop Marine to have the problem fixed

204. The September 7 emailas the first notice Regal received tha thstrument panel
lights didnot work, the freshwater pump needed reeid the trim talindicator
lights had been installed backwards by LNS.

205. The trim tabindicator lights had been added by LNS and were not covered by
Regal’s warranty.The lights did not affect the operation or safety of the boat.

206. Mayo responded to plaintiff September 7 emaiia email the next day. Mayo
advised plaintiff thaMayo had spoken to Clement, who was out of the country, and
Clement had advisedayo that he and plaintiff had discussed the faat fRegal
had set up HilltoMarineto service plaintiff's boat and assist him with his warranty
needs and that plaintiff should contact Hilltdjarine directly when he had a need.
Mayo advised plaintiff that he would be happy to work with Hillkdarineif the
dealemeeded parts or technical information. Mayo included HilMigpines
contact information in the emaiExh. PX-73.

207. Plaintiff hadHilltop Marine service the air condition@n September 8, 2010.
According to theserviceinvoice,Hilltop Marinechecked the air conditioner, found

it had “lost prime,” and re-primed the unit, meaniingrced watethrough the unit
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208.

209.

210.

to the pump.Exh PX-74. The bill was sent to plaintiff, who advised Hilltop
Marineto send it to Regal.

Plaintiff could have antactedHilltop Marine prior to Labor Dayr at any timdor
needed repairbutplaintiff elected not to do sd?laintiff refused to schedule

repairs with HilltopMarineand insisted that Regathedule any necessary repairs

on the boat with Hilltop Marine. Plaintiff acknowledged théile it mayhave

beenhis responsibility to call and arrange for repairs on warranty items, he did not
think he should have had to call “anybody for anything” when the boat had only a
few hours of use on it.

Plaintiff did not identifyanyissues with the operation of the bzt he reported to
Regal that either were not addressed by Regal or could not be addressed by Regal
through its authorized dealer, Hilltop Marine. Plaintiff acknowledged that at no
time did Regal respond that it would not or could not fix any defect that plaintiff
reported to the company.

After September 7, 2010, plaintiff did not send any further communications to
Regaluntil he emailed Kuck on April 3, 2012, following the commencement of this

litigation.

K. Plaintiff's filing of the lawsuit

211.

Plaintiff filed this lawsuit with the intention of recovering the following damages:
(1) the cost of the boat ($284,560.00); the costs of the unused dock lease for the
summer of 2010 ($4,400.00); insurance on the fsoat May 20, 2010 through

May 2013 ($6,746.76), with additional amounts accruing monthéycost of the

custom traileplaintiff had built for the boat ($10,757.00); and attorney fees.
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212.

213.

214,

Plaintiff filed this lawsuit based on: 1) Regal’s alleged failure to stand detisin
mission statement and promise of customer satisfaction, particularlKattkrand
Rudholm promised to see that plaintiff was completely satisfied; 2) Regal’s
apparent indifference to the fact that plaintiff mgsed the entire boating season

due to Regal’s alleged failure to deliver the MSO and properly equip/repair the
boat; 3) Regal’s act of convincing plaintiff to deal with a disreputable dealetalespi
allegedly having full knowledge that LNS was undeogjearance Agreement and
had a history of SOT; 4) Regal’s alleged continuous failures related tonyarra
issues, including the failure to replace the interior, which was not the coloifplaint
had selected; and 5) Regal’s allegedly deceptive businasticps related to the

MSO.

Plaintiff's position is that had Rudholm not channeled him to LNS in April 2009, he
never would have bought the 2008 boat, and without Rudholm’s encouragement to
buy the 2010 boat so that Regal cosgdureanother boat order, plaintiff would not
have purchased the 2010 boat. Plaintiff claims that Regal can be held liable for
damages he incurred in connection with his purchase of the 2010 boat based on its
failure to disclose information about LNS prior to the 2008 boat transaction and
subsequent acts and omissiartsch plaintiff alleges areelated to the 2008 and

2010 boat transactions and settlement negotiations.

Plaintiff alleges that due to Regal’s alleged acts and omis$iensached a point
where in his words;’he was just not interested in dealing with Regal any further

and asked them to either make it right and honor their mission statement or take the

boat back and sell it to someone else.”
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[l. Conclusions of Law

A. Governing law

1.

Ohio law governs the parties’ dispute as both parties have consistently relied on
Ohio law, thereby indicating consent to the forum ssaeev. SeeKuns v. Ford
Motor Ca, 926 F. Supp.2d 976, 982 (N.D. Ohio 20E8§d, 543 F. App’x 572

(6th Cir. 2013 (citing Santa’s Best Craft, LLC v. St. Paul Fire & Marine Ins. Co.,
611 F.3d 339, 345 (7th Cir. 201@gininger v. Reliastar Life Ins. Ca\o. 2:06€v-
12249, 2007 WL 2875283at*7 (E.D. Mich. Sept. 28, 2007%;arbonic Products

Co. v. Welding & Cutting Supply C823 F.2d 553at*2 (6th Cir. 1987) (table)).

B. Breach of express warranty

i. Express warranty under a contract

2.

To establisha claim for breach of expressrranty unde©hio law, plaintiff must
prove (1) theitem in question wasubject to a warranty2) theitem did not

conform to the warranty(3) theseller was given a reasonable opportunity to cure
any defectsand (4) theseller failed to cure the defects within a reasonable period
of time or after a reasonable number ¢¢@pts. Kuns 543 F. App’x at 575-76
(citing Temple v. Fleetwood Enters, In&33 F. App’x 254, 268 (6th Cir. 2005)
(citing Abele v. Bayliner Marine Corpll F. Supp.2d 955, 961 (N.D. Ohio 1997)).
Ohio law provides that express warranties by sellers of goods are createdfn one
the followingthree ways:

(1) Any affirmation of fact or promise made by the seller to the
buyer which relates to the goods and becomes part of the basis of
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the bargain creates an express warranty that the goods shall
conform to the affirmation or promise.

(2) Any description of the goods which is made part of the basis of

the bargain creates an express warranty that the goods shall

conform to the description.

(3) Any sample or model which is made part of the basis of the

bargain creates an express warranty that the whole of the goods

shall conform to the sample or model.
Ohio Rev. Code § 1302.26(A).
A number of Ohio courts have recognized that privity is not required to impose
liability for breach of an express warrantjdahn v. JenningdNo. 04AP-24, 2004
WL 2008474, at *6 (Ohio App. 10 Dist. Sept. 9, 200here are cases indicating
an absence of privity does not defeat a OGiform Commercial Codegdion in
contract to enforce an express warrdnfgiting C.W. Zumbiel Co. v. Reinchhold
Chemicals, InGg.No. C-950644, 1996 WL 400501 (Ohio App. 1 Dist. June 5, 1996)
Lawyers Cooperative Publishing Co. v. Muethi63 N.E.2d 969 (Ohio 1992)
Johnson v. Monsanto CiNp. 11-02-02, 2002 WL 2030889 (Ohio App. 3 Dist.
Sept. 6, 2002)) See also/oytovich v. Bangor Punta Operations, 494 F.2d
1208, 1211 (6th Cir. 1974)WYnder Ohio law it is clear that a purchaser who relies
on the express warranty oh@anufacturer in purchasing goods, and suffers injury
or loss of bargain, may directly sue the manufacturgeiting Rogers v. Toni
Home Permanent Col47 N.E.2d 612 (Ohio 1958)glis v. American Motors
Corp., 209 N.E.2d 583 (Ohio 1965)).

Regalwas bound by the terms of the Limited Warranty under Ohio Rev. Code §

1302.26(A).
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Regal did nobreach the.imited Warranty which was an express warranty under
Ohio Rev. Code § 1302.26(A). Regal did not warrant that the boat would be
problem free and that repairs would be unnecessary. Rather, Regal expressly
warranted to “repair or replace any parts found to be defective in materials or
workmanship for a period of one (1) year from the date of delivery,” subject to
certain exceptions and limitations. HEXDX-93. Plaintiff did not prove by a
preponderance of the evidence that Regal fadedpair or replace in a timely
manneranypart ofthe 2010 boat thatagexpresslycovered by théerms ofthe
Limited Warrantyspecifically (1) the fuel gage(2) the instrument panel light63)
the fresh water pumpr (4) the air conditionegeneratar

Eachtime plaintiff gaveRegal notice of a defect covered by the Limited Warranty,
Regal honored its warranby makinga dealership Hilltop Marine - availableto
perform the repairs in a reasonable and timely manner and covering thétbest o
repairs

The air conditioner/generator was covered by the Limited Warranty. Theye is n
evidence that the air conditioner/generator system was defettwseverthe
air/conditioner generator did malfunctibmice during July and August 2010. The
evidence shows that Regal’'s representative, Dan Snyder, created a vapor leck whi
conducting the orientation with plaintiff on Julg, 2010. Becausehe air
conditione/generatowas covered by the warranty, Regal was responsible for
resolving the issue. Plaintiff was instructad how to resolve the problenmself
but instead he elected to have Hilltop Marine resolve the malfuriat@ecordance

with the terms of the Limited Warranty. Hilltop Miae performedepairson both
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10.

11.

the air conditioner and generatirRegal’s expendsy July 20, 2010. Thus, Regal
complied with the terms of the Limited Warrantygmrforming theepais d the

air conditioner/generatahrough its authorized dealer inegasonable antimely

manner.

Regal complied with the terms of the Limited Warranty by paying for repaithe

air conditioner after plaintifjave Regal notice that the air conditioner was not
functioning between August 23 and August 30, 2010. Plaintiff had been advised by
this point andvas aware that he could resolve problems with gantsred by the
Limited Warranty bycontactingHilltop Marine,who would perfornrepairs at
Regal’sexpense. In facplaintiff apparentlycontactedHilltop Marineto fix the air
conditioner Hilltop Marinere-primed the air conditioning unit on September 8,

201Q and Regal bore the costs. There is no evidence that the delay between notice
to Regal ad the September 8, 2010 repair was attributable to Regal.

Regal did not breach the Limited Warranty by failing to make repairs to the air
conditioner/generator.

Regal did not breach the Limited Warranty by failingrtake repairs tthe fuel

gage which was covered under the Limited WarranBlaintiff first gaveRegal

notice of an issue with the fuel gage on August 1, 2010. Plaintiff conceded he
could have continued to operate the boat despite the defect, and he did in fact take
the boat out on thevaterprior to Labor Day after notifying Regal of the defective

fuel gage. Nonetheless, Regal was obligated to cure the defect within a reasonabl
time of receiving notice of the defedRegal fulfilled its obligation by authorizing

Hilltop Marine to repair defects covered by the Limited Warranty at Regast
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12.

13.

and notifying plaintiff of the repaserviceavailable to him By refusing tacontact
Hilltop Marine to repair the fuel gagplaintiff did not allow Regal a reasonable
opportunity to cure the defect.

Regal did not breach the Limited Warrantyfhiling to make repairs to the
instrument panel lights and the fresh water pump, both of winrkch covered by

the Limited Warranty.Plaintiff first gave Regal notice of these defects by email
datael September 7, 2010. Regal responded to plaintiff through Clement the
following day and reminded him that Hilltop Marine was available to perform all
repairs covered under the Limited Wantnaand that plaintiff was to contact Hilltop
Marine directly for repairs. Plaintiff unreasonably and inexplicably refftse
contact Hilltop Marine in order to have these items repaired at Regal’s expense.
Plaintiff testified that he expected Regal wocdinate the repairs for him, biaegal
was not obligated under the terms of the Limited Warranty to arrangesrepair
plaintiff's behalf. Regal fulfilled its obligations under the Limited Warrdnty
authorizingHilltop Marineto perform repairs undéne Limited Warranty at

Regal’s expense

Regal did not breach the Limited Warranty by failing to repair the EVC systam in
timely manner.TheEVC system wasot covered by Regal’'s Limited Warranty.
Instead, the EVC system was a Volvo part which was covered by a Volvo warranty.
In any event, within one week of being notified of a problem with the Ex&tem

on June 30, 2010Regal arranged for a Volvo representative to repair the sygtem
Volvo representative went to Conley Bottom for this purpose on July 7, Z018.

was a reasonable periodtohe within which to respond. There was no reported
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14.

15.

problem with theeVC systemafter that date Regal went beyond its obligations to
plaintiff under the Limited Warranty by addressing and resolving the ESue.

Regal did not breach the Limited Warranty by failing to resolve the inteatinge
color mistake.The interior color issue was not a “defect” that was covered by the
Limited Warranty. The material itself was not defective, and Regal was not
obligated under the terms of the Limited Warranty to replace the upholstery or the
seats themselvednstead, the evidence shows that LNS did not correctly convey
plaintiff's color choice for the interior seating Regalwhen placing the orddor
the2010 boat. Further|gqntiff delayed a solution to the problem blyanging his
mind regarding how he wanted the problem resolved and who should be responsible
for its resolution. Plaintiff at one point told LNS not to concern itself with the
interior seating because heuld take care of the problem on bisn (PX-45 at

PLF 54), andwice he clearly disavowed to LNS that the issuesRegal’s

problem. (PX-47 at PLF 199, 200). Nonetheless, Regal went beyond its
obligations under the Limited Warranty by proposing a reasonable solution of
shipping the factory “skinsih the correct coloto be installed on the boat by a local
upholgerer, all at Regal’s cost. Plaintiff chose to reject Regal’'s proposal. Regal
was not at fault for installation of the incorrect color upholstery and, even assuming
Regal did bear responsibility, plaintiff denied Regal a reasonable opportunity to
cure ary defectin the upholstery.

Regal did not breach the Limited Warranty by failing to procure the KO

plaintiff. TheMSO was not covered by the Limited Warrannd itwas the dealer

who should have providegtle MSOto plaintiff. NonethelessRegal wat beyond
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its obligations under the Limited Warranty by attempting to locate the MSO on
plaintiff's behalf and advising plaintiff as to how he could obtain the MSO.
Plaintiff cannot be heard to complain about his difficulties in obtaining paperwork
for the boat after August 1, 2010, because plaintiff was in possession of thasSO
of that date but he elected not to title or document the boat.

ii. Express warranty under a tort theory of liability

16. Ohio courts have held thataller’'s adversement of its product may constitute an
express warranty so long as the statement in the advemisgsatisfiesOhio Rev.
Code § 1302.26(A)i.€., the statemerditherconstitutes an affirmation of fact or
promise made by the seller to the buyer whichtesl to the goods and becomes part
of the basis of the bargaior, the statement constitutes a description of the goods
which is made part of the basis of the bargait’l Mulch & Seed, Inc. v. Rexius
Forest ByProducts Inc, No. 2:02ev-1288, 2007 WL 894833, at *15 (S.D. Ohio
Mar. 22, 2007) (citinglones v. Kellner5 Ohio App.3d 242, 242-4®hio App 8
Dist. 1982)). See als&chwartz v. Grosd.14 N.E.2d 103, syll. § 1 (Ohio App. 9
Dist. 1952) (“A positive statement of the quality of goods is an express warranty if
the natural tendency of the statement is to induce a buyer to purchase the goods, and
if the buyer purchases the goods in reliance thereon.”).

17. *[A] n affirmation of the value of the goodst a statemerthat purports to be
“merely the seller’'s opinion or commendation of the goadsinotcreate an
express warrantyNat'| Mulch & Seed, Ing.No. 2:02cv-1288, 2007 WL 894833,
at *15 (citing Ohio Rev. Code 8§ 1302.26(BBee alséchwartz114 N.E.2d 103,

syll. T 2 (“It is aseller’s privilege to ‘puff’ his goods so long as his salesmanship
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18.

19.

remains within the range of ‘dealer’s talk’ and mere expression of opinion.”);
Marable v. Michael J. Auto Sale013 Ohio 1750, 2013 WL 1820811, at *3 (Ohio
App. 1 Dist. May 1, 2013) (advertisement did not cross the line from “puffing” to
warranty but instead was no more than “a presale inducement to putehase
automobile, which is the very purpose of advertisinGhic Promotion, Inc. v.
Middleton Sec. Sys., In688 N.E.2d 278, 282 (Ohio App. 12 Dist. 1996) (sales
brochure did not cross the line from “puffing” to warranty but was presale
inducement to people to purchase the product).

“The term ‘Puffing’ refers generally to an expression of opinion not made as a
representation of fact.Davis v. Byers VolydNo. 11CA817, 2012 WL 69175%t

*9 (Ohio App. 4 Dist. Feb. 24, 2012)Puffing” is generally defined as

“exaggerated blustering or subjective boasting upon which no reasonable consumer
would rely” Id., at *8 (collecting cases)'A seller has some latitude in puffing his
goods, but he is not authorized to misrepresent them or to assign to them benefits
they do not possess. Statements made for the purpose of deceiving prospective
purchasers cannot properly be characterized as pugfing.” 1d., at *9.

Thefollowing statementsvhich Rudholm, Regal’'s Sales Manager, made to plaintiff
on several occasior@bout the quality of Regal boats and Regal’s customer service
do not satisfy the requirements of Ohio Rev. Code § 1302.26(Adidmbt create

an express warrant{l) Regal built the highest quality boa(g) Regal lived up to

its mission statemen8) Regal boats welthe best boats on the marké) plaintiff
would be well served to buy a Regal boatthe) Regal organizatn stands behind

every boatt sells, and 6the customer iRegal’sfirst priority. These statements
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20.

21.

constitute nothing more than “the seller’s opinion or commendation of the goods”
and as such cannoteate an express warrantgudholm’s opinioa as tahe

quality of Regal’s boats and its customer service constiput#ery’ and a presale
inducement which did natross the line to an express warranty.

Excerpts fromRegal’'sbrochures and website, whiphaintiff asserts contains
representations sinait to those Rudholm made to him personally about quality,
customer satisfactiomand the Regahission statemenlikewise reflect the seller’s
opinion and are an affirmation of the value of the gaglieh cannotcreate an
express warranty.

Assumingarguendo thatstatements to the effeittat Regal’90ats had won
“multiple J.D. Power awards for quality” could create an express warranty, there
was no evidence presented at trial to show such statements were factually
inaccurate.Thus, no claim for lmach of an express warranty lies based on these

representations

C. Breach ofimplied warranty

i. Breach of implied warranty under Ohio Rev. Code § 1302.27

22.

23.

Ohio law recognizes implied warranty claims under both contract law and tort law
In re Porsche Cars North America, In880 F. Supp.2d 801, 819 (S.D. Ohio 2012).
A contract claim for breach of implied warranty is governed by Ohio Rev. Code §
1302.27, which provides that “[u]nless excluded or modified as provided in section
1302.29 of the Revised Code, a warranty that the goods shall be merchantable is
implied in a contract for their sale if the seller is a merchant with respect te gbod

that kind.” Ohio Revised Code § 1302.27(A).
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24. The statute provides that in order to be merchantable, gooasissatisfy the
following criteria

(1) pass without objection in the trade under the contract
description; and

(2) in the case of fungible goods are of fair average quality within
the description; and

(3) arefit for the ordinary purposes for which such goods are used;
and

(4) run, within the variations permitted by the agreement, of even
kind, quality and quantity, within each unit and among all units
involved; and

(5) are adequately contained, packaged, and labeled as the
agreement may require; and

(6) conform to the promises or affirmations of fact made on the
container or labefiany.

Ohio Rev. Code § 1302.27(B).
25. Ohio Rev. Code § 1302.29(B) governs disclaimers of warranty. It provides:

Subject to division (C) of this section, to exclude or modify the
implied warranty of merchantability or any part of it the language
must mention merchantability and in case of a writing must be
conspicuous, and to exclude or modify any implied warranty of
fitness the exclusion must be by a writing and conspicuous|.]

26. The waiver provision in the Regal warranty, which reads in pertinent part as
follows, is poorly constructed and does not conspicuously disclaim the implied
warranty of merchantabilitfor the 2010 boat:

THIS IS A LIMITED WARRANTY; REGAL MAKES NO
WARRANTY, OTHER THAN CONTAINED HEREIN; TO THE
EXTENT ALLOWED BY LAW ANY WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE ARISING IN STATE LAW ARE EXPRESSLY
EXCLUDED TO THE XTENT ALLOWED BY LAW, ANY
IMPLIED WARRANTY OF MERCHANTABILITY IS LIMITED
TO THE DURATION OF THIS LIMITED WARRANTY. ALL
OBLIGATIONS OF REGAL ARE SPECIFICALLY SET FORTH
HEREIN. REGAL DOES NOT AUTHORIZE ANY PERSON
OR DEALER TO ASSUME ANY LIABILITY IN

CONNECTION WITH REGAL BOATS.
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28.

29.

30.

ExhDX-93.

Nor did faintiff release any breach of warranty claims he may have against Regal

by entering into the Settlement Agreememhe Settlement Agreement was

between plaintiff and LNS and Regal was nstgnatory to the Agreement.

Nonetheless, plaintiff did not prove his claim agdRegjalfor breach of the

implied warranty of merchantability.

Ohio law requires privity in order to sustain a contbested brach of implied
warranty claim.Curl v. Volkswagen of Am., In@71 N.E.2d 1141, 1147 (Ohio
2007). See Savett v. Whirlpool CorfNo. 12ev-310, 2012 WL 3780451, at *10
(N.D. Ohio Aug 31, 2012).See also Kun®926 F. Supp.2d at 986 (in Ohio, the
UCC'’s implied warranty of merchantaibyl is not enforceable against
manufacturers who are not in privity with the purchagsting Curl, 871 N.E.2d at
1147).

In this case, plaintifivasnot a party to a contract with Regal, the manufacturer of
the 2010 boat, but insteae purchased the boat from LNS, an authorized Regal
dealer. The fact that LNS was an authorized Regal dealer is insuffciestablish
privity between plaintiff and Regalecause “vertical privity exists only between
immediate Inks in the distribution ain.” Buckeye Res., Inc. v. DuraTech Indus.
Int’'l, Inc., 3:11€v-335, 2011 WL 5190787, at *4 (S.D. Ohio Oct. 31, 2011)
(quotingCurl, 871 N.E.2d at 1148)As a general rule, “[o]ne who receives goods
from another for resale to a third person is not thereby the other’s agent in the
transaction.”ld. (citing Curl, 871 N.E.2d at 1148Quoting Restatement of the Law

2d, Agency (1958), §4J)).
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31. Two exceptions exist whereby a manufactureramcddividualwho purchases a
product from a distributor may be deemed to be in privity of contract for purposes
of an implied warranty claimThe first is‘when the manufacturer is so involved in
the sales transaction that the distributor merely becomes the agent of the
manufacturdr]” Bobb Forest Prods., Inc. v. Morbark Indus. Iné83 N.E.2d 560,
576 (Ohio App. 7 Dist. 2002) (quotindettler-Toledo, Inc. v. Wysong & Miles Co.
No. 98AP-1462, 1999 WL 1009721, at *3 (Ohio App. 10 Dist. Nov. 9, 1999);
Myers v. Moore Distrib., IncNo. CA92-07-125, 1993 WL 19093, at *2 (Ohio
App. 12 Dist. Feb. 1, 1993)). The second is when the consumer is “an intended
third-party beneficiary to a contractld. (quotingAm. Rock Mechanics, Inc. v.
Thermex Energy Corp608 N.E.2d 830 (Ohio App. 8 Dist. 19928ee also
Buckeye Bs., Inc, 3:11¢v-335, 2011 WL 5190787, at *4.

32. Plaintiff did not prove by a preponderance of the evidence that either exception
applies to the 2010 boat purchadéirst, although Regal acted as a mediator
between plaintiff and Williams in resolhgrthe dispute over ownership of the 2008
boat and formulating a Settlement Agreement which included plaintiff's purchase
of the2010 boat from Regal, Regal was not involved to the extent that
Williams/LNS became merely Regal’s agent.

33. Secondplaintiff was not the intended beneficiary of a thpaty contract between
Regal and LNS. To the contrary, the coniragparties were WilliamisNS and
plaintiff. Plaintiff, with the advice and representation of counsel, and Williams
negotiated the terms of the Settlement Agreemanth encompassed plaintiff's

purchase from LN®f a specific boat manufactured by Regal. Regal was not a
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signatory to the Settlement Agreement and was not bound by the terms of the
contractual agreement. Plaintiff dealt solelyhadVilliams and LNS, not Regal,
during the manufacturing and delivery process. Thus, while plaintiff and
Williams/LNS were in privity of contract, plaintiff and Regal were not.

34. Assumingarguendg that plaintiff and Regal were in privity of contragfaintiff
failed toprove by a preponderance of the evidence that the 2010 boat ditintyt
the definition of “merchantable” under Ohio Rev. Code 8§ 1302.27. Although the
boat had certaidefects and experienced malfunctidimat required repairas
outlined above, the issues were relatively minor and the evidencedtimy
could have been resolved at Regal’s expense had plaintiff contiaetadthorized
Regal dealer, HilltopAarine, to complete the repairs.

ii. Breach of implied warranty under a tort theory of recovery

35. *“Implied warranty in tortis a commoraw cause of action thahposes liability
upon a manufacturer or a seller for breach of an implied representation that a
product is 6f good and merchartibe quality, fit and safe for its ordinary intended
use.” Sirlouis v. Four Winds Intern. CorpNo. 1:10cv00469, 2012 WL 1068709,
at *15 (N.D. Ohio March 29, 2012) (citingyhite v. DePuy, Inc718 N.E.2d 450
(Ohio App. 12 Dist. 1998) (citing Ohio Jurisprudence (1987) 470, Products
Liability, § 39)).

36. A remote purchaser can pursue a breach of implied warckmty in tortwhen
contractual privity is absentn re Porsche Cars drth Am., Inc, 880 F. Supp.2dt
865-66.

37. Thelaw in Ohio “is notwell-developed on whether a breach of an implied warranty
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38.

39.

40.

in tort claim can exist in the presence of a valid, enforceable written warréeg.”
Hartman v. Mercede4..L.C., No. 1:08ev-03034, 2010 WL 907969, at *7 (N.D.

Ohio Mar. 11, 2010) (discussing Ohio law).

Nor isthis Courtpersuaded thaDhio courts would recognize an implied warranty

in tort claim whe there is a valid, enforceable written warrattitgt governs the
parties’ relationship. Howevaei,is not necessary to rdse this issue for purposes

of the present caseAssumingarguendo that plaintiff can bringhistort claim

despite the existence of the enforceable written warthatycovers the 2010 boat,
plaintiff failed to prove the elements of a breach of thglied warranty of
merchantability under a tort theory.

To prevail on an implied warranty in tort claim under Ohio law, a plaintiff must
prove: (1) a defect existed in a defendant’s product which made it unfit for its
ordinary, intended use; (2) thefdct existed at the time the product left the
defendant’s possession; and (3) the defect was the proximate cause of the plaintiff
injuries. In re Porsche Cars North America, In880 F. Supp.2d at 867.

Plaintiff failed to prove by a preponderané¢he evidence that amdefectin the

2010 boat made the boat unfit or unsafe for its ordinary and intended purpose. To
the contrary, there is no evidence ttet defects in the boabuld not have been
repaired within a reasonable aomt of time and at no expense to plairtif

Hilltop Marine,the authorized Regal dealecated 15 minutes from plaintiff's boat
dock had plaintiff simplycontacted this dealer to make arrangesfemtrepairs.
Regalhad notice of a problem with the air conditioner on July 10, 2010, and it was

fixed by July 20, 201Qendays later. Plaintiff enjoyed the boat, theainditioner
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malfunctioned again, plaintiff gave Regal notice of the problem, and it was repaired
on September 8, 2010, after plaintiff apparentwtactedilltop Marine to have

the air conditioner re-primed?laintiff also gave Hilltop notice of a malfunction in
the generator after the orientation with Snyder on July 10, 2010, and repairs were
performed by July 20, 201@Iaintiff first gave Regal notice of problems with the
instrument panel lights and fresh water pump on September 7,8t ®ayo
responded appropriately by reminding plaintiff that he should contact Hilltop
Marine directly for his service needs and Regal would work with HiNMapine to
provide any technical information or parts as needed, and Mayo provided Hilltop
Marine’s contact information to plaintiff. However, theregsevidence that

plaintiff gave Regal an opportunity to fix these problemadking Hilltop Marine

to perform the repairsThe evidence shows that when Hilltop Marine was contacted
to perform repairs, the repairs were readily performed at Regal’'s exge tisat
plaintiff could take the boat out on the wat&ihis evidence negates any claim that

the boat was unfit or unsafier its ordinary and intended purpose.

D. The Ohio Consumer Sales Practice Act

4].

42.

The Consumer Sales Practice Act (CSPA), Ohio Rev. Code § 134t
prohibits a supplier from committing “an unfair or deceptive act or practice i
connection with a consumer transaction” whether before, during, or after the
transaction. Ohio Rev. Code § 1343AR

In order to prevail on a claim under the CSHAInff must establish that “a
material misrepresentation, deceptive act oission” impactecis decision to

purchase the item at issu8irlouis v. Four Winds Intern. CorgNo. 1:10¢€v-
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43.

44,

45,

46.

47.

00469, 2012 WL 1068709, at *16 (N.D. Ohio March 29, 2qtRing Mathias v.
Am. Online, Ing No. 79427, 2002 WL 377159, at *5 (Ohio App. 8 Dist. Feb. 28,
2002) (citingJanos v. Murduck672 N.E.2d 1021 (Ohio App. 9 Dist. 1996)).
Because the CSPA “is a remedial law which is designed to compensate for
traditional consumer remediestie Act must be liberally construe&inhorn v.
Ford Motor Co, 548 N.E.2d 933, 935 (Ohio 199@jtations omitted)
Ohio Rev. Code § 1345.01 defines terms used i@8®A “Consumer
transaction” is defined as “a sale, lease, assignment, award by chance, or other
transfer of an item of goods, agee, a franchise, or an intangible, to an individual
for purposes that are primarily personal, family, or household, or solicitation to
supply any of these things.”
“Supplier” means “a seller, lessor, assignor, franchisor, or other persagedng
the business of effecting or soliciting consumer transactions, whether or not the
person deals directly with the consumer.” Ohio Rev. Code § 1345.01.
A“consumer’is defined as “a person who engages in a consumer transaction with a
supplier.” Ohio Rev. Code § 1345. 01.
Ohio Rev. Code § 1345.02 sets forth a non-exhaustive list of unfair or deceptive
acts or practices, including representations by a supplier:

(1) That the subject of a consumer transaction has sponsorship,

approval, prformane characteristics, accessorieses, or benefits

that it does nobave;

(2) That the subject of a consumer transaction is of a particular

standard, quality, grade, style, prescription, or model, if it is not;

_(3_) That the subject @ consumetransaction is new, or unused, if

I(ZI)'S_H:J;[ the subject of a consumer transaction is available to the

consumefor a reason that does not exist;
(5) That the subject of a consumer transaction has been supplied in
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48.

49.

50.

51.

accordance with a previouspresentation, if it has not, except that

the actof asupplier in furnishing similar merchandise of equal or

greater value as a good faith substitute does not violate this

section;

(6) That the subject of a consumer transaction will be supplied in

greater quantity than the supplier intends;

(7) That replacement or repair is needed, if it is not;

(8) That a specific price advantage exists, if it does not;

(9) That the supplier has a sponsorship, approvalffiliation that

the supplier does not have;

(10) That a consumer transaction involves or does not involve a

warranty, a disclaimer of warranties or other rights, remedies, or

obligations if the representation is false.
Ohio courts havepecifically held that a manufacturer’s failure to repair a defect
covered by a warranty caonstitutea violation of the CSPATemple 133 F.
App’x at 266(citing Boyle v. Daimler Chrysler CorpNo. 2001€A-81, 2002 WL
1881157, at *7 (Ohio App. 2 Dist. Aug. 16, 200Bjpwn v. Lyons332 N.E.2d
380, 385 (Ohio CtC.P. 1974)).
The CSPAgenerally defineSunfair or deceptive consumer sales practiess
practiceghat“mislead consumers about the nature of the product [or service] they
are receiving. . .” Davis No. 11CA817, 2012 WL 691757, at {Giting Johnson v.
Microsoft Corp.,834 N.E.2d 791, 1 24 (Ohio 2005)).
A deceptive act is one that “has the tendency or capacity to mislead consumers
concerning a fact or circumstance material to a decision to purchase the product
service offered for sale.Id., at *8 (citations omitted).
Adeceptive acthas the likelihood of inducing a state of mind in the consumer that
Is not in accord with the factsfd., at *7 (citations omitted) Generally, “[t]he

basic test i®ne of fairness; the act need not rise to the level of fraud, negligence, or

breach of contract. Id. (citations omitted)
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52.

53.

54.

Thus, to be actionable as a deceptive act, the supplier’'s act must be (1) fae, and (
material to a consumsrdecision to purchase the product or service involNdd.

at *8. “A matter that is merely incidental to the choices a consumer must make
when deciding to engage in the transaction is, therefore, not ‘deceptive’ within the
meaning of the [CSPA]. . .” Id. (citation omitted).

“[S]tatements of mere puffing or opinion [are] not actionable under the [CSPA].”
Id. (citing Howard v. Norman’s Auto Saleldp. 02AP-1001, 2003 WL 21267261

34 (Ohio App. 10 Dist. June 3, 2003)).

In a case brought under Ohio lavie@eral district ourt found that general

statements regarding a boat’s quality madéleydefendants and their agent

“clearly [could not] form the basis of a claim under the OCSPA.” The Court stated:

The habit of vendors to exaggerate the advantages of the bargain
that they are offering to make is a well recognized fact. An
intending purchaser may not be justified in relying upon his
vendor’s statement of the value, quality or other advantages of a
thing that he isrtending to sell as carrying with it any assurance
that the thing is such as to justify a reasonable man in praising it so
highly. . .. This is true particularly of loose general statements
made by sellers in commending their wares, which are commonly
known as “puffing,” or “sales talk.” It is common knowledge and
may always be assumed that any seller will express a favorable
opinion concerning what he has to sell; and when he praises it in
general terms, without specific content or reference to facygrd

are expected to and do understand that they are not entitled to rely
literally upon the words. Such statements like the claims of
campaign managers before election, are rather designed to allay the
suspicion which would attend their absence than to be understood
as having any relation to objective truth. Thus no action lies
against a dealer who describes the automobile he is selling as a
“dandy,” a “bearcat,” a “good little car,” and a “sweet job,” or as
“the pride of our line,” or “the best in tiamerican market.”

Abele 11 F. Supp.2d at 963-64 (citiRyesidio Enters., Inc. v. Warner Bros.

Distrib. Corp, 784 F.2d 674, 682 (5th Cir. 1988prdan v. Paccar, In¢37 F.3d

63



55.

56.

57.

58.

1181 (6th Cir. 1994) (“seller’s representation that truck was ‘rock-sebd’ mere

commercidpuffery”)).

Similarly, acelebrity football player’s statementsanadvertisement comparirgy
vehicle dealership ta top football conference and a “tradition of excellence” were
held toconstitute merépuffery’ and thus were not actionable under @ePA
Davis No. 11CA817, 2012 WL 691757, at *1Conversely, representations tlaat
boat “would go faster than 40 mph” and that the boat “was unsurpassed for
troublefree operation” were helid go beyond mere “puffing” by the Court in
Abele 11 F. Supp.2d at 964.

The Court irAbelenoted other examples of representations that went beyond mere
puffing andwere actionableinder the CSPA, includirgseller’s assertion that its
motor oil offered better protecticagainst engine weady(, citing Castrol, Inc. v.
Pennzoil Cq 987 F.2d 939 (3d Cir. 1993))hd a claim that Tylenol “gives
unsurpassed reliefid., citingAmerican Home Prods. Corp. v. Johnson &
Johnson654 F.Supp. 568 (S.D.N.Y. 1987)).

As a remedy for a violation of § 1345.02, the consumer has the alternative under §
1345.09(B) of either rescinding the transaction or recovering damages up to three
times the amount of those actually incurfedthe violation. The consumer is
required to elect between the two remegear to trial. Williams v. Banner

Buick, Inc, 574 N.E.2d 579 (Ohio App. 12 Dist. 1989).

Plaintiff attempted to prove at trial th@egal engaged in unfair and deceptive acts
prohibited under Ohio Rev. Code § 1345.0208) (1) inducingplaintiff to

continue to do business with LNS in 2009 despite knowing that LNS was having
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60.

61.

62.

financial difficulties, (2)making misrepresentations in connection with the 2010
boat purchase, including persuading plaintiff to purchase the 2010 boat and
orchestratinghe deal for the purchase despite knowledge of LN&ascial
difficulties and Williams deceptive practicesnd (3) numerous other acts and
practices as set forth in $8 through 73infra.

Plaintiff's acquisitionof the 201Moat is a “transaction” that is covered by the
CSPA. Plaintiff purchased the 2010 boat from LNS pursuant to the terms of the
Settlement Agreement.

Plaintiff did not prove by a preponderance of the evidenc&#galcommitted an
unfair or deceptived related to plaintiff's acquisition of the 2010 boat.
Statements made by Regal representative Rudholm in April 2009 to persuade
plaintiff to continue to do business with LNS do not constitute an unfair or
deceptive act related to the 2010 boatgdaation within the meaning of the CSPA.
Those comments were too far removed from the 2010 boat purchase to have
misled plaintiff about the 2010 boat and LN8&tsancial condition at the time he
entered into the Settlement Agreement to purchase the 2@10Ibdact, plaintiff

conceded at trial that he was aware of Lifsiancial difficulties at the time he

entered into the Settlement Agreement for the sale of the 2008 boat and purchase

of the 2010 boat, and he was mistrustful of Williams based on his prior dealings
with him.

Furthermore, althougRudholm was aware that Williams had a forbearance
agreement with GE&t the time he made the comments in April 2Q08S was still

in the business of selling boats and GE was continuing to finance bodtslgat
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64.

sold. Thus, Rudholm did not deceive plaintiff by telling him that LNS had been a
reputable dealer for a number of yeansl could put a deal together with plaintiff.
Rudholm did not commit a deceptive act by convincing plaintiff to continug doin
business with LNS after the deal fell through onrtieelel yea2007 boatn April
2009by “touting the quality of Regal’s boats,” telling plaintiff that “customer
service was paramount,” and telling plaintiff about “all of the quality and custome
service awards Regal had won.” Plaintiff has not identified any false and
misleading misrepresentations Regal made in connection with its customer service
awards. Further, the representations regarding the quality of tssammbthe
importance of customeesvice which plaintiff attributeto Regalconstitute mere
puffery whichis not actionable under the CSPA.

Plaintiff did not prove that Rudholm comtadany unfair or deceptive act by
“routinely” convincing plaintiff to continue doing business with LNS despite
knowing that LNS was in serious financial distress; that Williams had attempted to
raise the cost of thmodel yeal007 boat by $10,000; and th&illiams had

inflated the MSRP on the 2008 boat to make it appear that plaintiff was getting a
better deal than he actually waBlaintiff contacted Rudholm for assistance in
mediating the dispute with Williams involving the 2010 boat.the time he
contacted Rudholm for assistance and prior to entering into the Settlement
Agreement, faintiff was equally awarthat LNS was having financial difficulties
that Williamshadattempedto inflate the price of the 2007 boat, ahdt Williams
hadin factinflated theMSRP. In fact, plaintiff indicated in a June 2010 email that

the initial boatencountehad aérted his attorney to Williamsbusinessethics”
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66.

67.

and plaintiff had acted against the advice of his attorney by making the final
payment to LNS on the 2010 boat in April 201%eeExh. PX-55.

Regal did not commit an unfair act or practice within the meaning of the CSPA by
devising the Settlement Agreement that formed the framework for plaintiff's
purchase of th2010 boat. Plaintiff testifiedat trial that Rudholm was simply the
mediator for the parties, not the driver of the agreement.

Plaintiff did not prove by a preponderance of the evidence that Rudholm or any
other Regal representative committed an unfair or deceptive act in the course of
mediating the Settlement Agreement. Plaintiff's testimony that he was coerced
into the 2010 Settlement Agreement by Rudholm’s representation that LNS could
not refund plaintiff's money for the 2008 boat is hdty credible. Both before

and aftelRudhdm became involved in the settlement negotiations, plaintiff
consistentlyexplored with Williams the optianof: (1) Williams selling the 2008

boat and refunding the sale proceeds to plaimtif{2) Williams selling the 2008

boat and putting the proceeds toward the purchase of a 2010 boat. Furthermore,
when Rudholm initially became involved in the negotiations, he provided no
indication in his communications that a refund of pifistmoneyon the 2008

boat was not an option.

Plaintiff did not prove by a preponderance of the evidence that Rudholm deceived
plaintiff in connection witithe 2010 boat purchase based on Rudhobkuiserior
knowledge of Wliiams’ financial circumstances. Plaintiff testified that he was
aware of financial troubles and service issuesWidiams wasexperiencings

early as August 2009, prior to the dptaintiff entered into the Settlement
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71.

72.

Agreement Plaintiff entered into the Settlement Agreement with knowledge of
these issues and after receivihg advice of counsel

Regaldid not commitan unfairor deceptive act by accepting the purchase order
from LNS for the 2010 boat showing that the boat had been financed through GE
rather tharpaid for in cash by plaintiff. This act did not involve any wrongdoing
by Regal, andhtere is no dispute that Regal accepted the purchase order,
manufactured the boat, and delivered the boat built to the specifications it had
received.

Regal did not commit gnunfair and deceptive prace by delivering the MSO to
GE. Re@l was not involved in the financing of the boat and the evidence did not
show thatt failed to follownormal procedures in connection with the MSO.

Regal did not commit an unfair and deceptive practice by failing to release the
2010boat from its maufacturing facility until May 17, 2010, or by failing to

deliver the boat to LNS by a certain dateNS was responsible for transporting

the boat from Regal tine dealership, and any delays in shipping the boat
following its manufacture were not attriiaible to Regal.

Regal did not commit gnunfair and deceptive prace by delivering the boat with
aninoperable EVGystemand an interior that did not conform to plaintiff's
product choices. The EV§ystem wagovered by Volvo’s warranty, and the
interior color mistakevas not attributable to Regal as plaintiff himself conceded in
his email communications to LNS.

Regal did not commit unfair and deceptive practices by assuring plaintiff that it

would fix anyproblems with the boat, including the generaioonditioner,
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74.

75.

fresh water pump, instrument panel lights, and fuel gage, and by telling plaintiff
the company would “make him whole.” As described in the Court’s Findings of
Factand explained in the Conclusions @i pertaining to the breach of warranty
claims, Regal strove to solve bdtiose defecteand malfunctions in the 2010 boat
that were covered by Regal’s Limited Warragraty well as otherhatwere not its
responsibility as manufacturer of theat.

Plaintiff did not prove by a preponderance of the evidenc&#gdl commied
unfair or deceptive practices by exhibiting a pattern of inefficiency and
incompetence asemonstrated by the following acts and omissalleged by
plaintiff: (1) failing to take any action to cause the boat to be delivered to plaintiff
until June 28, 2010; (2) instructing plaintiff that he would have to write letters to
GE to try to get the MSO himself; (3) “holding a emaur orientation for a nearly
$300,000 boat, cut short so tiRegal’s]employee could catch a plane and
designed only to coerce Risner to sign off [on] the delivery checkititelling
plaintiff how he could fix the generator himself; aBd telling plaintiff he could

have the upholstery replaced himself ant&Refjaldeemed the cost reasonable,
Regalwould pay for it.

These acts were neither deceitful nor unfair, and they did not demonstraéera patt
of inefficiency and incompetency. To the contrary, the actions Regal took in
response to the matters outlined by plaintiff demonstrate a pattern of efforts by
Regal to go above and beyond its obligations as manufacturer to resolve problems
and ensure customer satisfaction.

As explained in the Court’s Findings of Fact and earlier Conclusions of Law,
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80.

plaintiff did not contact Regab seekts assistancéllowing delivery of the boat
to LNS until the end of June 2010; plaintiff requested that LNS not deliver the boat
to him before the end of Jubecause he wanted LNS to fix tB¥C systemand
resolve the interior issue, which were issues plaintiff had not asked Regal to
become involved in up to that point; and once Regal became involved, it quickly
took action to resolve problems with the boat.

In addition, Regal’s efforts to assist plaintiff in obtaining his MSO were not
deceitful or unfair in any sensd.o the contrary, Regal went out of its way to
assist plaintiff with the documentation for his boat once he requested assistance
from Regal.

Moreovey plaintiff prased Regal employegnyder’s assistange conducting the
orientation andplaintiff's subsequent criticisms of the orientation therefore lack
credibility for the reasons explained above.

Regal’s advice regarding the air conditidgeneratowas reasnable. Advising
plaintiff, a contractor who was familiar with building matters and machimery,

how to resolve a problem of this natinenselfwasin no manneunfair or

deceptive, particularly in light of plaintiff's admission that he could havelfie

air conditioning problem if he so desired. Moreover, plaimdtEnot required to

fix the problem himself butvas ableo have the problem fixdaly Hilltop Marine

at Regal’'s expense.

Finally, Regal’s proposed resolution of the interior issue, which was not its
mistake was reasonable and fair.

Plaintiff did not prove a violation of the CSPA by Regal in connection with his
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purchase of the 2010 boat.
E. Negligent Misrepresentation

81. To prove higlaimfor negligent misrepresentatiamder Ohio lawplaintiff is
required to demonstrate that Regal “in the course of [its] business . . . or in any
other transaction in which [it] has a pecuniary interest, supplie[d] false informa
for the guidance dblaintiff] in [his] business transactions”; theegaldid so
without exercising “reasonable care or competence in obtaining or communicating
the information”; that plaintiff justifiably relied on that information; and that
“pecuniary loss” resulted from that reliandeelman v. City of Cleveland Heights
534 N.E.2d 835, 838 (Ohio 1989).

82. “A statement of opinion or belief such as occurs in ‘puffing’ generatipaa
constitute a misrepresentatiorMiami Valley Paper, LLC v. Lebbing Eng'g &
Consulting GmbhNo. 1:05ev-00702, 2009 WL 818618, at *12 (S.D. Ohio Mar.
26, 2009) (quotinglondrat v. Morris 692 N.E.2d 246 (Ohio App. 8 Dist. 1997)).
Thus, arepresentation that theice a buyer was getting waa ood dedlwas
held to be merely an opiniasf the selleland therefore insufficient to establish the
material misrepresentati@ement ofa negligent misrepresentation clairtd.

83. Predictions as to future events do not constitute actionable misrepresentations
under the law of OhioWaste Mgmt., Inc. v. Danis Indus. CgoriNo. 3:00CV256,
2009 WL 347773, at *28 (S.D. Ohio Feb. 10, 2009).

84. To determine whether a party’s reliance was justified, the Court considers th

relationship between the parti¢se nature of the transaction, the form and

% Given that plaintiff has failed to demonstrate a violation of the CSPACdliet need not address disputed issues
as to the available remedies under the Act.
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89.
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materiality of the representatiaine partiesrespective means and knowledge, and
all other circumstanceslohnson v. Church of the Open Dp862 N.E.2d 1002,
1007 (Ohio App. 9 Dist. 2008).

Plaintiff did not prove by a preponderandélte evidence that Regal committed
negligent misrepresentations by telling him that LNS was a reputable dsaler;
touting the quality of its boats in general and its intention to stand behind and fix
the problems with the 2010 boat; andrepresentinga plaintiff that the 2010 boat
would conform to the features and specificatiplasntiff submittedto Williams.

None of the statements that form the basis for plaintiff's negligent
misrepresentation claim constitute affirmatiase statements thRegal madé¢o

him in connection with his purchase of the 2010 boat.

Insofar as plaintiff relies on Regal’s promises of future satisfadtisrallegations
are not actionable under a theory of negligent misrepresentation.

Regal’s opinions as to the quality of its boats'puéing” and arenot actionable
under a negligent misrepresentation theory.

Any statements Regal made regarding L\f8iancial situation in April 2009 are
not sufficiently connected to plaintiff's purchase of the 2010 boat to support
plaintiff’'s negligent misrepresentation claim.

Moreover, statements Regal made regarding LNS’s financial situation enust b
viewed in the context of the economic climate for the boating industry as a whole
at the time the statements weredma All dealers were experiencing financial
distressand operating under a forbearance agreement was the norm for boat

dealergduring this time periodThefact that LNS was still selling boats and
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92.

securing financing for boats in April 2009 coulddmstrued asn indicator of
relative financial stabilitywvhencorsidered in this broader context.

Further, insofar as plaintiff relied on any representations by Regatineg

Williams’ financial reputation to enter into the Settlement Agreement for the
purchase of the 2010 boat, plaintiff's reliance was not justifiddintiff concedes
that as of Aigust 2009, he was aware of LN$tsancial difficulties and he had
reason to be mistrustful of Willianissed on thparties’past dealingsPlaintiff

was a sophisticated businessman who had experience in large constructios project
and complex busineskeals. Plaintiff entered into the Settlement Agreement with
the advice of counsel; plaintiff acknowledged that couwsel aware of Williams’
business practices from the parties’ initial boat encopateiplaintiff agreed to

the purchase of the 2010 b@dter many weeks of negotiations with Williams.

In light of all the circumstances, plaintiff did not prove by a preponderance of the
evidence that Regal made negligent misrepresentations in connection with the

2010 boat transaction on whiphaintiff justifiably relied

F. Intentional Misrepresentation

93.

94.

The elements of a fraud or intentional misrepresentation claim under Olacetaw
(1) a misrepresentation of a material fact; (2) made with knowledge of its falsity
or with such utter disregard as to its truth that knowledge may be inferred; (3)
madewith the intent to induce another’s reliance on it; (4) justifiable reliance upon
the representation or concealment; and (5) a resulting injury proximatebddays
the reliance.Burr v. Bd. of Cnty. Comm’rg191 N.E.2d 1101, 1105 (Ohio 1986).

For the same reasons plaintiff failed to prove his claim for negligent
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misrepresentation, @intiff did not proveby a preponderance of the evidence that
Regal committedntentionalmisrepresentations by telling him that LNS was a
reputable dealan April 2009;by touting the quality of its boats in general and its
intention to stand behind and fix the problems with the 2010 boabyand
representing to plaintiff that the 2010 boat would conform to the features and
specifications he submitted.

lll. Conclusion

In accordance with the foregoing findings of fact and conclusions of law cilne {thds
that paintiff has not proved any of his claims against Regal by a prepondexfatiheeevidence.

The Court therefore finds that Regal is entitled to judgment in its favor on all clgamsiait.

IT IS THEREFORE ORDERED THAT:
The Court finds in favor of defendant Regal and against plaintiff on all claimsnehidg
iIs GRANTED in favor of defendant Regal and against plaintiff. The ClelINRECTED to

enter judgmenaccordingly.

Date: 3/27/14 s/Karen L. Litkovitz
Karen L. Litkovitz, Magistrate Judge
United States District Court
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