Lovett v. Warden Southern Ohio Correctional Institution

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

KELVIN LOVETT,
Petitioner, Case No. 1:11-cv-518

; Chief Judge Susan J. Dlott
-Vs- MagistrateJudgeMichaelR. Merz

DONALD MORGAN, Warden,
Southern Ohio Correctional Facility,

Respondent.

REPORT AND RECOMMENDATIONS

This is a habeas corpus case broygbtse by Petitioner Kelvin Lovett to obtain relief
from his conviction in the Hamilton County CoramPleas Court for aggravated robbery, rape,
and kidnapping with a tee-year consecutive firearm specification conviction.

Lovett pleads the following grounds for relief:

Ground One: The evidence was insufficient as a matter of law
and/or against the manifest \ght of the evidence to sustain
Appellant’s convictions for rape&kidnapping, aggravated robbery,
and robbery

Ground Two: Appellant was denied ef€tive assistance of counsel
in violation of his constitutional ghts, thus prejuding his right to
a fair trial.

Ground Three: The Trial Court erred as a matter of law by
improperly sentencing Appellant.

Ground Four: The prosecutor erred to the substantial prejudice of
the defendant-appellant when iicjsknowingly presented prejuried
[sic] testimony at trial. (Issues for review and argument) Did the
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state violate the appellant’s rightdae process and a fair trial when
the prosecutor knowingly introducedd/or allowed trial testimony
that it [sic] knew or should havenown was false and allowed it to
go uncorrected when it appeared?

Ground Five: Appellant was denied his Sixth Amendment right
under section 5, Article I, Ohi€onstitution right to confront
witnesses.

Ground Six: Appellant was deprivedf his Fifth Amendment,
U.S. Constitution; section 10Article | [Ohio Constitution]
indictment by grand jty and double jeopardy.

Ground Seven: Appellant was prejudiced by his Fourth
Amendment U.S. Constitution; Section 14, Article | Ohio
Constitution search and seizure.

Ground Eight: The trial court erred to the prejudice of
Appellant’s co-defendant by conemting on his failure to testify.

(Petition, Doc. No. 1.)

Procedural History

Lovett was indicted on April 30, 2009, alomgth Johnny Gamble, on charges of rape,

kidnapping, aggravated robbery, and robbery,ball the last carrying fiearm specifications.

After waiver of a jury, he and Gamble wgaintly tried by a Commo Pleas judge and found

guilty of all counts. After merging the firearmesjifications and the robbery with the aggravated

robbery, the court sentenced Lovett toagigregate sentence of eighteen years.

Lovett appealed, raising the following assignments of error:

1. The evidence was insufficient as a mattdawaf and/or against th@anifest weight of

the evidence to sustain appellant@neictions for rape, kidnapping, aggravated
robbery and robbery.



2. Appellant was denied effective assistance of counsel iatiool of his constitutional
rights thus prejudicing hisght to a fair trial.

3. The trial court erred as a matter of law by improperly sentencing appellant.

The Hamilton County Court of Appeals affirmedatev. Lovett, Case No. C-090884 (Ohio App.
1°' Dist. Oct. 20, 2010)(unreported, copy at Retfrivrit, Doc. No. 17, Ex. 11, PagelD 143-145))
Lovett then appealed to the Ohio Supreme Caoaiding as propositions of law the assignments of
error he had presented to the court of appeéigeturn of Writ, Doc. No. 17, Ex. 13, PagelD
149-171.) However the Supreme Court declinedal® jurisdiction of te case. (Return of
Writ, Doc. No. 17, Ex. 14.)
On January 25, 2011, Lovett filed an Application for Reopening under Ohio r. App. P.

26(B) raising the following claims:

1. The prosecution erred to theubstantial prejudice of the

defendant-appellant when it kmimgly presented perjured

testimony at trial.

2. Appellant was denied of hiSixth Amendment right under
Section 5, Article 1, Ohio Constitution right to confront witness.

3. Appellant was deprived ofhis Fifth Amendment, U.S.
Constitution, Section 10, Article 1, Indictment by Grand Jury,
and Double Jeopardy.

4. Defendant-Appellant was prejudiced by his Fourth Amendment
U.S. Constitution; Section 14, Article 1, Ohio Constitution
Search and Seizure.

5. The trial court erred to the prejudice of Appellant’s
Co-Defendant by commenting on his failure to testify.

(Return of Writ, Doc. No. 17, Ex. 15, Pagell73-185.) The Court of Appeals denied the

Application as untimely and Lovett did not appeathear to the Ohio Supreme Court. Instead he



filed here, raising as his eightaygmds for relief the eight claims Ineade at various stages in the

state courts.

Analysis

First Ground for Rdlief: |nsufficient Evidence

In his First Ground for Relief, Lovett argues leonviction is againghe manifest weight
of the evidence and also not supported by sufficient evidence.
An allegation that a verdict was entered upmufficient evidence ates a claim under the
Due Process Clause of the Fourteenth Amendment to the United States Constiatison v.
Virginia, 443 U.S. 307 (1979)n re Winship, 397 U.S. 358 (1970Jphnson v. Coyle, 200 F.3d
987, 991 (8 Cir. 2000):Bagby v. Sowders, 894 F.2d 792, 794 {6Cir. 1990)(en banc). In order
for a conviction to be constitutionally sound, evelgment of the crime must be proved beyond a
reasonable doubtinre Winship, 397 U.S. at 364.
[T]he relevant question is whether, after viewing the evidence in the
light most favorable to the presution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt . . .. This familiar standard gives full play to the
responsibility of the trieof fact fairly to reolve conflicts in the
testimony, to weigh the evidence andiraw reasonable inferences
from basic facts to ultimate facts.
Jackson v. Virginia, 443 U.S. at 319Jnited Sates v. Paige, 470 F.3d 603, 608 (6Cir. 2006);
United Satesv. Somerset, 2007 U.S. Dist. LEXIS 76699 (S.D. Ohio 2007). Of course, it is state
law which determines the elements of offensésit once the state has adopted the elements, it

must then prove each of them beyond a reasonable danlpe Winship, supra.
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On the other hand, a claim that a verdi@gainst the manifest weight of the evidence
cannot be heard in federal habeas corpus bedadses not state a claim for relief under the
United States Constitution. Biate v. Thompkins, 78 Ohio St. 3d 380 (199,Ahe Ohio Supreme
Court reaffirmed the important distinction betwwn appellate review fansufficiency of the
evidence and review on the claihat the conviction is againite manifest weight of the
evidence. It held:

In essence, sufficiency is a test of adequacy. Whether the evidence
is legally sufficient to sustain a verdict is a question of Bate v.
Robinson (1955), 162 Ohio St. 486, 55 O.0. 388, 124 N.E.2d 148.
In addition, a conviction based dagally insufficient evidence
constitutes a denial of due processlibbsv. Florida (1982), 457

U.S. 31, 45, 102, 387 S.Ct. 222220, 72 L.Ed.2d 652, 668iting
Jacksonv. Virginia (1979), 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d
560. Although a court of appeals ndgtermine that a judgment of

a trial court is sustained by sufient evidence, that court may
nevertheless concludedtthe judgment is agast the weight of the
evidence. Robinson, supra, 162 Ohio St. at 487, 55 O.0. at
388-389, 124 N.E.2d at 149. Weight of the evidence concerns "the
inclination of the greater amount ofedible evidence, offered in a
trial, to support one side of the issue rather than the other. It
indicates clearly to the jury theéte party having the burden of proof

will be entitled to their verdict, if, on weighing the evidence in their
minds, they shall find the greatamount of credible evidence
sustains the issue which is to be established before them. Weightis
not a question of mathematics, loigfpends on its effect in inducing
belief." (Emphasis added.)

When a court of appeals reversegidgment of a trial court on the
basis that the verdict is against the weight of the evidence, the
appellate court sits as a " 'thirtélefjuror' " and disagrees with the
factfinder's resolution of the conflicting testimonylibbs, 457 U.S.

at 42, 102 S.Ct. at 2218, 72 L.Ed.2d at 661. See, Siat@ v.
Martin (1983), 20 Ohio App.3d 172, 175, 20 OBR 215, 219, 485
N.E.2d 717, 720-721 ("The coumgviewing the entire record,
weighs the evidence and all reasonable inferences, considers the
credibility of witnesses and determines whether in resolving
conflicts in the evidence, the jury clearly lost its way and created
such a manifest miscarriage osfice that the conviction must be
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reversed and a new trial orderedhe discretionary power to grant
a new trial should be exercised omthe exceptionatase in which
the evidence weighs heavigainst the conviction.").

78 Ohio St. 3d at 387.

In cases such as Petitioner's challengingsiéiciency of the evidence and filed after
enactment of the Antiterrorism and Effective Death Penalty Act of 1996 (Pub. L. No 104-132, 110
Stat. 1214)(the “AEDPA”"), two levels of tirence to state decisions are required:

In an appeal from a denial of liegas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound byawayers of deference to groups
who might view facts differently #im we would. First, as in all
sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedlackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dw so, we do not reweigh the
evidence, re-evaluate the credibildaf witnesses, or substitute our
judgment for that of the jury. Sééited Satesv. Hilliard, 11 F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant dhawe participagd in jury
deliberations, we must uphold the jumsrdict if any rational trier of
fact could have found the defendant guilty after resolving all
disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasonable doubt, on habeas review, we
must still defer to the state appellate court's sufficiency
determination as long as it istnonreasonable. See 28 U.S.C. §
2254(d)(2).

Brown v. Konteh, 567 F.3d 191, 205 {BCir. 2009). In a sufficiency of the evidence habeas
corpus case, deference should be mjiteethe trier-of-fact's verdict unddackson v. Virginia and
then to the appellate court's considematof that verdictas commanded by AEDPAucker v.
Palmer, 541 F.3d 652 (BCir. 2008).

We have made clear thddckson claims face a high bar in federal
habeas proceedings because thegualogect to two layers of judicial
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deference. First, on direct appedl,i$S the responsibility of the jury

-- not the court -- to decide whadnclusions should be drawn from
evidence admitted at trial. A reviavg court may set aside the jury's
verdict on the ground of insufficierevidence only if no rational
trier of fact could have agreed with the jur@dvazosv. Smith, 565
U.S. 1,  ,132S. Ct. 2,181 L. Ed. 2d 311, 313 (204« (
curiam). And second, on habeas review, "a federal court may not
overturn a state court decisionje®ing a sufficiency of the
evidence challenge simply because the federal court disagrees with
the state court. The federal counstead may do so only if the state
court decision was ‘'objectively unreasonablébid. (quoting
Renicov. Lett, 559 U. S. _ , ;130 S. Ct. 1855, 176 L. Ed. 2d
678 (2010) (slip op., at 5)).

Coleman v. Johnson, 566 U.S. __ , 132 S. Ct. 2060, 182 L. Ed. 2d 978 (2p&2¢(riam).

In deciding this claim on direetppeal, the Court of Appeals held:

In his first assignment of error, Lovett challenges the weight and
sufficiency of the evidence adduced to support his convictions. Our
review of the entire recd fails to persuade us that the trial court,
acting as the trier ofact, clearly lost its way and created such a
manifest miscarriage of justice thhe convictions must be reversed
and a new trial ordered? The trial court was entitled to reject
Lovett's theory that the victim Hagparticipated in consensual sex
with Lovett and Gamble. The trial court, having received the
testimony of each witness, inclagj that of Lovettand the victim,

was free to conclude that Lovelt had lured the victim to his
apartment so that he and Gambtrild kidnap, assault, rape, and
rob him at gunpoint. $&atev. DeHass (1967), 10 Ohio St.2d 230,
227 N.E.2d 212, paragraph one of the syllabus. Moreover, the
record reflects substantial, credible evidence from which the court
could have reasonablyrcluded that all elements of the charged
crimes had been proved beyonteasonable doubt. See Jackson v.
Virginia (1979), 443 U.S. 307, 319, 99 S.Ct. 2781; Slate v. COil
way, 108 Ohio St.3d 214, 2006-0hio-79l, 842 N.E.2d 996,1136. The
assignment of error is overruled.

Satev. Lovett, supra, PagelD 144.
The Magistrate Judge concludes the CourAppeals’ decision isiot an objectively
unreasonable application of Baan v. Virginia, the relevant Supreme Court case. Gamble did

not testify at all, so the essattcontest over whether the sexaahduct was consensual or forced
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was between Lovett and Crawford. The trieraaftfwas entitled to credit Crawford’s testimony,
given the presence of Gamble at Lovett's apaninthe attempted destruction of evidence, the
videotape evidence which remained, the priorttbefzamble’s cellphone by Crawford, and the
theft on this occasion ofrawford’s cellphoné. Lovett admits to lyig about the events in
guestion but asserts Crawford lied more. Badkson v. Virginia does not require that a trial
judge, hearing a case without a jury, be able to @at with certainty the conflicting stories of
various participants in a criminal offense. Theees sufficient believable evidence in this case to

support a conviction. Ground One for Relief should therefore be dismissed with prejudice.

Ground Two: |neffective assistance of trial counsel

In his Secondsround for Relief, Lovett argues he reavineffective assistance from his

trial counsel. The Court of Appeals also decided this claim on the merits, holding:

Lovett's second assignment of eriarywhich he claims that he was

denied the effective assistancetoél counsel, is also overruled.

After reviewing the entire recordye hold that counsel's efforts

were not deficient and that Loveitas not prejudiced in any way.

Seel ockhart v. Fretwell (1993), 506 U.S. 364, 370, 113 S.Ct. 838;
see, alsoStrickland v. Washington (1984), 466 U.S. 668, 104 S.Ct.

2052.

Sate v. Lovett, supra, at PagelD 144. While this de@si is summary and made without any
explanation, it is clear the Cduwf Appeals did decide the amion the merits and was applying
the correct Supreme Court preced&nickland v. Washington. It is the decisions of state courts

that federal habeas courts review, mio¢ir explanations of those decisiongdarrington v.

! Lovett admits testifying Gamble was “going to hold Mr. Crawford’s phone for collateral.” Collateral for what?
To force Crawford to return Gamble’s cellphone? HiidvGamble happen to be present when Lovett brought
Crawford home for consensual sex? Having had his own cellphone taken as collateral, flicdGn&w engage in
consensual sex with Gamble?



Richter, 562 U.S. __ , 131 S. Ct. 770, 792 (2011). In neither his Petition nor his Reply does
Lovett make any argument about how his celinsas allegedly ineffective. The four
deficiencies he argued airect appeal were failure to fiemotion to suppress to keep Detective
Smallwood from mentioning at ttiaovett’s involvement in an alleged drug offense in Arkansas,
failure to request a review of Crawford’s grand jtegtimony after he testified, failure to have an
independent medical expert revi¢he hospital records from Crawiébs post-incident visit, and
failure to argue that the offees of rape and kidnapping werdied offenses of similar import
which should be merged under Ohio R. Code § 2941.25.

Having reviewed the briefing on direct appethle Magistrate Judge is not persuaded
Lovett established any ineffectivesastance of trial counsel. Théeatrjudge as the trier of fact
could readily put asidarelevant testimony about other acts. It was clear from the medical
records that Crawford’s injuries, if any, wereghli and consistent with consensual anal sex, but
trial counsel was able to make this argumerthout an expert. Crawford was vigorously
cross-examined and there is no showing that dhand jury transcript would have made a
difference. Finally, given the temporal dargeographic distance involved, the rape and
kidnapping were not allied offensetsimilar import in this case.

Therefore Ground Two should déesmissed with prejudice.

Ground Three: Improper Sentence

In his Third Ground for Relief, Lovett clainh® was improperly sentenced. In neither the
Petition nor the reply, however, does he akpivhat he means by an improper sentence.
On direct appeal Lovett gwed in his third assignment of error that his sentence was
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improper because the rape and kidnapping cotoislé have been merged under the Ohio allied
offenses of similar import statute, Ohio ®de § 2941.25 and that consecutive sentencing was
improper undetOregon v. Ice, 555 U.S. 160 (2009)(Appellant’s Brief, Return of Writ, Ex. 9,

PagelD 118-120). The Court of Appeals deditlés assignment of error as follows:

In his final assignment of error, Lovett asserts that the trial court
erred when imposing sentence. fitst argues that the trial court
erred by separately convictingidh sentencing him for kidnapping
and rape, as they were allied af$es of similar import. See R.C.
2941.25(A). The offenses were allied and of similar import. See
Sate v. Bohannon, 1st Dist. Nos. C-070859 and C-070860,
2010-0hio-4596; see, als&ate v. Logan (1979), 60 Ohio St.2d
126,397 N.E.2d 1345. But because the record reflects both a
temporal and a spatial separation between the commission of the
rape in Lovett's house and Lovett's and Gamble's forcing of the
victim into the trunk of the car sontene later, the offenses were
committed separately, and Lovett could have been convicted of and
sentenced for each offense. See, e.gte Stalackson (Sept. 15,
2010), Ist Dist. No. C-090414, 2010-6h4312, 1 26; see, also, R.C.
2941.25(B).

Lovett's argument that the trial court erred in imposing consecutive
sentences of imprisonment must alab. This court has held that,
even after the SupreaCourt's decision i@regon v. Ice, (2009), -

U.S. - ,129 S.Ct. 711.0hio courntgve the authority to impose
consecutive sentences. aev. Long, 1st Disl. Nos. C-090248
and C-090249, 2010-0hio-1062, 36. The third assignment of error
is overruled.

Satev. Lovett, supra, PagelD 145.
Federal habeas corpus isadable only to correcfederal constitutional violations. 28
U.S.C. 82254(a)Mlsonv. Corcoran, 562 U.S. _ ,131 S. Ct. 1B78 L. Ed. 2d 276 (201)ewis
v. Jeffers, 497 U.S. 764, 780 (1990Fmith v. Phillips, 455 U.S. 209 (1982Barclay v. Florida,
463 U.S. 939 (1983). "[I]t is not the provinceaofederal habeas court to reexamine state court

determinations on state law questions. In cotidgdabeas review, a federal court is limited to
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deciding whether a conviction violated the Consitity, laws, or treaties dhe United States.”
Estellev. McGuire, 502 U.S. 62, 67-68 (1991).

Lovettt argued the first part of his third agsnent of error purely as a question of state law
under Ohio R. Code § 2941.25. To the extent laggaing here that éhCourt of Appeals was
wrong in its interpretatioof that statute, the @stion is not cognizable ii@deral habeas corpus
because it does not implicateyafederal constitutional question.

To the extent Lovett is claiming here, asdi@ in the Court of Appeals, that consecutive
sentencing is unconstitutional undéakely v. Washington, 542 U.S. 296 (2004), that argument
was put to rest b@regonv. Ice, supra. The Court of Appeals’ decwn is neither contrary to nor
an unreasonable application©fegon v. Ice. The Third Ground for relieshould therefore be

dismissed with prejudice.

Grounds Four, Five, Six, Seven, and Eight

In his last five Grounds for Relief, Lotteargues he was subjected to prosecutorial
misconduct, denied his Confrontation Clause righegrived of his right tgrand jury indictment
and protection against double jeopardy, prejudmedn unconstitutional search and seizure, and
prejudiced by the prosecutor’'s commentGamble’s failure to testify.

The Warden argues all of these claims arecoigby Lovett’s proceduralefault in failing to
present them on direct appeal, since thegeglend on the record. @it makes no response to
this argument.

The procedural default defense in habeas corpus is described by the Supreme Court as

follows:
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In all cases in which a state prisoner has defaulted his

federal claims in state cdypursuant to an adequate

and independent state procedural rule, federal habeas

review of the claims ibarred unless the prisoner can

demonstrate cause of the default and actual prejudice

as a result of the allegedolation of federal law; or

demonstrate that failure to consider the claims will

result in a fundamental miscarriage of justice.
Coleman v. Thompson, 501 U.S. 722, 750 (19919ee also Smpson v. Jones, 238 F.3d 399, 406
(6™ Cir. 2000). That is, a petitioner may not rassefederal habeas a fedeconstittional right
he could not raise in state cobdcause of procedural defadainwright v. Sykes, 433 U.S. 72
(1977); Englev.lsaac, 456 U.S. 107, 110 (1982). Absent caasd prejudice, federal habeas
petitioner who fails to comply with a State’s rutdgprocedure waives higght to federal habeas
corpus review. Boyle v. Million, 201 F.3d 711, 716 {6Cir. 2000);:Murray v. Carrier, 477 U.S.
478, 485 (1986); Engle, 456 U.S. at 110;Wainwright, 433 U.S. at 87. Wainwright replaced the
"deliberate bypass" standardFfedy v. Noia, 372 U.S. 391 (1963).Coleman, 501 U.S. at 724.

Failure to raise a constitutional issue atall direct appeal is subject to the cause and

prejudice standard aVainwright v. Sykes, 433 U. S. 72 (1977).Murray v. Carrier, 477 U.S. 478,
485 (1986)Mapesv. Coyle, 171 F.3d 408, 413 (6Cir. 1999):Rust v. Zent, 17 F.3d 155 (8 Cir.
1994); Leroy v. Marshall, 757 F.2d 94 (6th Cir. 1985). Lovettraids in his Petition that these
claims were first raised in his Applicationrf®eopening. However, tha not sufficient to
preserve them for habeas review, since the chaade in a rule 26(B) application is ineffective
assistance of appellate counsel and not the underlying cldiatsy. Coyle, 261 F.3d 594, 611-12
(6th Cir. 2001)White v. Mitchell, 431 F.3d 517, 526 (6th Cir. 2005).

Because Lovett failed to present these five claims on direct appeal, they have been

procedurally defaulted and shdwe dismissed with prejudice.
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Conclusion

In accordance with the foregoing analysiss itespectfully recommended that the Petition
herein be dismissed with prejudice. Becausssonable jurists would not disagree with this
conclusion, Petitioner should be denied a certéicdtappealability and this Court should certify
to the Sixth Circuit that anyppeal would not be taken in @gjive good faith and should not be
permitted to proceeih forma pauperis.

June 19, 2012.

s/Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), any party maywe and file specific, written objections to
the proposed findings and recommendations witbunrteen days after by served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Refweing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Rhd may be extended further by the Court on timely
motion for an extension. Sudlbjections shall specify the pastis of the Report objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inokéhor in part upon matters ogdng of record at an oral
hearing, the objecting party shallomptly arrange for the tranggtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otherwislirects. A party may respomd another party’s objections
within fourteen days after being served wittc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app&et, United Sates v. Walters, 638
F.2d 947 (8 Cir. 1981);Thomasv. Arn, 474 U.S. 140 (1985).
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