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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI
KELVIN LOVETT,

Petitioner, Case No. 1:11-cv-518

Chief Judge Susan J. Dlott
-VS- MagistrateJudgeMichaelR. Merz

DONALD MORGAN, Warden,
Southern Ohio Correctional Facility,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case is before the Court on Petitioner’'s Objections (Doc. No. 30) to this
Magistrate Judge’s Report and Recommepodati (Doc. No. 28). @Gaf Judge Dlott has
recommitted the case to the Magistrate Judgeefmnsideration in light of the Objections (Doc.
No. 31).

Lovett pleads the following grounds for relief:

Ground One: The evidence was insufficient as a matter of law
and/or against the manifest wht of the evidence to sustain
Appellant’s convictions for rape&idnapping, aggravated robbery,
and robbery

Ground Two: Appellant was denied efttive assistance of counsel
in violation of his constitutional ghts, thus prejuding his right to

a fair trial.

Ground Three: The Trial Court erred as a matter of law by
improperly sentencing Appellant.

Ground Four: The prosecutor erred to the substantial prejudice of
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the defendant-appellant when iicjsknowingly presented prejuried
[sic] testimony at trial. (Issues for review and argument) Did the
state violate the appellant’s rightdae process and a fair trial when
the prosecutor knowingly introducedd/or allowed trial testimony
that it [sic] knew or should havenown was false and allowed it to
go uncorrected when it appeared?

Ground Five: Appellant was denied his Sixth Amendment right
under section 5, Article I, Ohi€onstitution right to confront
witnesses.

Ground Six: Appellant was deprivedf his Fifth Amendment,
U.S. Constitution; section 10Article | [Ohio Constitution]
indictment by grand jty and double jeopardy.

Ground Seven: Appellant was prejudiced by his Fourth
Amendment U.S. Constitution; Section 14, Article | Ohio
Constitution search and seizure.

Ground Eight: The trial court erred to the prejudice of
Appellant’s co-defendant by conemting on his failure to testify.

(Petition, Doc. No. 1.)
This Supplemental Report will deal with tRiener's Objectionsin the orde he has

presented them.

Objection One

Because the Petition in this case was fidftdr the effective datef the Antiterrorism and
Effective Death Penalty Act of 1996 (Pub.No 104-132, 110 Stat. 1214)(the "AEDPA"), this
judge concluded the Court was re@uiito defer to state court digations of federal law so long
as those applications were gt contrary to nor an objecéily unreasonable application of
federal law as clearly established in decisions of the United Stapgeme Court. (Report, Doc.
No. 28, PagelD 915.) Mr. Lovett objects that “Undeticle Il of the United States Constitution,
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Congress may never forbid fedecalurts in cases withitheir jurisdiction to reach independent
conclusions as to whether a constitutional viotathas occurred. . . . Therefore [28] U.S.C. §
2254(d)(1) violates the separationpmiwers doctrine and is unconstional.” (Objections, Doc.
No. 30,citing Williamsv. Taylor, 529 U.S. 362 at 387 (2000)(opn of Justice Stevend)avisv.
Sraub, 445 F.3d 908 (B Cir. 2006)(opinion of Judge Martinsdienting from denial of rehearing
en banc); an@rater v. Galaza, 508 F.3d 1261, 1261-62{€ir. 2007)(opinion of Judge Reinhardt
dissenting from denial of rehearing en banc).

The portion of the opinion of Justice Stevenwlkach Petitioner cites is not the opinion of
the Court because it did not comrdaa majority. That portion of th@flliams decision on this
particular point which did command a majoritysaaritten by Justice O’@nhnor and held that the
federal courts sitting in habeas must deferstate court opinions oquestions of federal
constitutional law unless they are objectivelyaasonable. Thus JustiSéevens’ argument that
federal court judgment on such questions aftacenent of AEDPA contiued to be independent
is not the majority opinion of the Court. kmver, the “objectively unreasonable” standard has
been reiterated by the Court sindélliams. See, e.g.Bell v. Cone, 535 U.S. 685 at 693-94
(2002);Brown v. Payton, 544 U.S. 133 at 134 (200%jarrington v. Richter, 562 U.S. |, 131 S.

Ct. 770 (2011). This Court is, of course, boibyahis clear Supreme Court precedent.

Objection Two

In his First Ground for Relief, Petitioner assdré was convicted on insufficient evidence.
The Report concluded that the staburts’ decision on this question was entitled to two levels of
deference under 28 U.S.C. § 2254(d)(1gfBt, Doc. No. 28, PagelD 915, citifdggown v.

3



Konteh, 567 F.3d 191, 205 (&ir. 2009).

Mr. Lovett first objects that, because the Gtoart of appeals is not made up of Article IlI
judges, it “cannot rule on the constitutionality of his detention.” (Objections, Doc. No. 30, PagelD
927). Lovett cites no authority for this proposition and none is known to this judge. All judges
in the United States, of whatever court, are reguiyy the United States Constitution to take an
oath of office which acknowledges that the fetd€anstitution is the supreme law of the land.
While the habeas statute entitles state prisoners to a final determination of the constitutionality of
their detention by an Article 11l judge, nothimng the United States Constitution prevents state
judges from following their oath of officeand discharging state prisoners who are
unconstitutionally confined.

Lovett’'s essential objection dhe facts is that the victimdmitted he was looking for
consensual sex in arranging his meeting with Lovétt that was not thiestimony at trial. As
the court of appeals held, theatrjudge was entitled to believthe victim’s trial testimony,
especially given the presence of co-defendaamble at Lovett's apartment, the attempted
destruction of videotape evides the prior theft of Gamble'sellphone by the victim, and the

robbery of the victim at gunpoint.

Objection Three

In his Second Ground for Relief, Lovett asséeseceived ineffect&y assistance of trial
counsel. Lovett made no argument in his Ruetitor Reply as to wdt conduct allegedly
constituted ineffective assistancetoél counsel, so the Reportayzed the claims he made on
direct appeal and concluded that the Ohimurt of appeals’ decision finding no ineffective
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assistance of trial counsel was not objectively unreasonable (Report, Doc. No. 28, PagelD 918).
In Objection Three, Lovett does not disagreghwhe Report’s analysis that those are the
ineffective assistance of trial counsel claimgshmaking. For the reasons given in the Report,

Lovett’'s arguments are unpersuasivel do not require further analysis.

Objection Four

In his Third Ground for Relief, Lovett argube was improperly sentenced. The Report
concluded that to the extent Lovett had argueddiaisn as a matter of interpretation of Ohio’s
allied offenses of similar import statute, ORevised Code § 2941.25, that was purely a matter of
state law, not cognizable in habeaspus. (Report, Doc. No. 28, PagelD 920.) To the extent he
was arguing that consecutive sentencing fain&pping and rape was unconstitutional under
Blakely v. Washington, 542 U.S. 296 (2004), that argument had been rejected by the Supreme
Court inOregon v. Ice, 555 U.S. 160 (2009), and the Ohauct of appeals’ application dfe was
not objectively unreasonableld.

Lovett objects that he is actually makiagoouble Jeopardy argument (Objections, Doc.
No. 30, PagelD 930). He argues it was improp@nfmse consecutive sentences for the rape and
kidnapping because “in every rape there is restairthe victims [sic] liberty. The restraint of
Crawford was only incidental to the rape asytinvolved the same act and the same anintds.”
at 930-931.

From the testimony at trial,eétcourt of appeals found thab\ett had lured Crawford to his
home on the pretext of consensseak, but once he was there,as “held at gunpoint, beaten
with a baseball bat, forcibly rageand robbed of his cellphone. tas then forced into the trunk
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of Gamble’s car and releasedles away from Lovett’'s house.”Sate v. Lovett, Case No.
C-090884, Judgment Entry of October 20, 2010, EHkHib to Return of Writ, Doc. No. 17,
PagelD 143. Thus the restraint on Crawford’sri§pes not the mere holding him down incident
to forcible rape, but transportimgm involuntarily in the trunk of # car to miles away from where
the rape happened. Thus the court of appeasciearly correct in finding a sufficient temporal
and spatial separation to permit sepasatgencing under Ohio Revised Code § 2941.@b. at
PagelD 145.

The Double Jeopardy Clause is not agsriaste as Ohio Revised Code § 2941.25. The
test for whether two offenses constitute geme offense for Double Jeopardy purposes is
“whether each offense contains aareént not contained in the otherUnited States v. Dixon,
509 U.S. 688 (1993Blockburger v. United Sates, 284 U.S. 299 (1932).Rape and kidnapping
plainly have elements not in common. A mersan be kidnapped withobeing subjected to
nonconsensual sex; a person can be raped wherarté found without ever being transported to

some other location.

Objection Five

The Report concluded that Grounds for Rekeur, Five, Six, Seen, and Eight were
procedurally defaulted and theved subject to disrasal (Report, Doc. No. 28, PagelD 920-921).
Lovett admitted in his Pdibn that these claims were first raised in his Application to Reopen his
direct appeal. As the Report notes, that is fiigant to preserve these claims for review.
Instead, Lovett must establish that his appellate counsel was ineffective for failure to present these

claims.



While a criminal defendant is entitled toexftive assistance of counsel on his or her first
appeal of right and ineffective assistance of appeltounsel will excuse predural default at that
level, the Supreme Court has held a habeas pefitroaost exhaust in the state courts any available
remedy for ineffective assistance of appellate ceubsfore presenting it in federal court; it
cannot be used as an excuse in federal cowtpétitioner has also procedurally defaulted in
presenting the ineffective astnce of appellate counsel claim in the state coufthwards v.
Carpenter, 529 U.S. 446 (2000)

Lovett admits that his Application to Reop#as untimely filed, but he also filed “a
motion requesting delayed recoresigtion, explaining his reasons for the delay . . . which sets
forth good cause as to why Lovett was unavoidaladyg@nted from timely filing his application to
reopen.” (Objections, Doc. No. 30, PagelD 933.) The court of appeals did not accept his
excuse, but he now “respectfultgquests that the Court takegc]on the task of determining
whether his motion for delayed cathsration sets forth cause tocese his untimely application . .
Sl

Ohio R. App. P. 26(B) requires that an apgtiicn to reopen to raise claims of ineffective
assistance of appellate counselsinbe filed within ninety dg of the date when judgment
becomes final in the court of appeals. That&f Ohio sought dismissal of the Application
because it was filed ninety-seven days rafigdgment. (Decision affirming conviction
journalized October 10, 2010; application fildahuary 25, 2011. See Return of Writ, PagelD
173. This is actually 107 days.) The court ofegdp denied the request for late filing, holding:

Lovett failed to file his applicatiowithin the 90 days prescribed by
App.R. 26(B)(l). And his claimsf good cause justifying his filing
delay fail. Lovett had no right to counsel to assist him in filing his
application.  SeeSate v. Twyford, 106 Ohio St.3d 176,
2005-0Ohio-4380, 833 N.E.2d 289 (citiMprgan v. Eads, 104 Ohio
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St.3d 142, 2004-0hio-6110, 818E\2d 1157, | 22 and 25}ate v.
Dennis, 86 Ohio St.3d 201, 202, 1999-0hio-94, 713 N .E.2d 426.
And neither limited, nor limited access to, legal resources
constitutes good causerfa filing delay. Sedennis, 86 Ohio
St.3d at 202; Sate v. Witlicki, 74 Ohio St.3d 237, 238,
1996-0hio-13, 658 N.E.2d275. Nor tisis court free, as Lovett
suggests, to deem his applicatidedias of the date when he mailed
it. SeeSate ex rel. Tyler v. Alexander (1990), 52 Ohio St.3d 84,
555 N.E.2d 966.

The Ohio Supreme Court requires intermediate appellate courts to
strictly enforce App.R. 26(B)'s 90-day deadliseeSate v. Gumm,

103 Ohio St.3d 162, 2004-0hio-4755, 814 N.E.2d &dte v. Lamar, 102

Ohio St.3d 467, 2004-0hio-3967, 812 N.E.2d 9Because Lovett failed

to meet the deadline or to esiahlgood cause for his filing delay,
the court denies the appltean. See App.R. 26(B)(1) and
26(B)(2)(b).

Satev. Lovett, Case No. C-090884 (Entry of June 10, 2011, Return of Writ, Doc. No. 17, PagelD

194.)

This Court does not havetaority to re-decide the quést whether Mr. Lovett showed
good cause for late filing. That is a questiomaoatted to the decisional authority of the Ohio
court of appeals. However, th@ourt can and must decide whet the state court rule and the
ruling based on it is an adequate amtkpendent state ground of decisiolNlaupin v. Smith, 785
F.2d 135, 138 (B Cir. 1986). Unfortunately for Mr. dvett's position, the Sixth Circuit has
repeatedly held that the timeliness requiremen®hio R. App. P. 26(B) is an adequate and
independent state ground of d#on. Since 1996, "Ohio law hpsovided sufficient guidance on
what constitutes a 'good cause' for a late filingar Rule 26(B)," and ™the time constraints of
Rule 26(B) [have been] firmly established and regularly follow&togenstahl v. Mitchell, 668
F.3d 307, 322 (BCir. 2012)quoting Hoffner v. Bradshaw, 622 F.3d 487, 504-05 {&Cir. 2010)
(quoting Parker v. Bagley, 543 F.3d 859, 861 {&Cir. 2008)). Thus, Rule 26(B) is an adequate and

independent ground on which to find procedural defédlt.

8



Objection Six

In his Sixth Objection, Lovett gues that all of his othervie Objections show that his
claims are debatable among reasonable jurists astidwdd therefore be granted a certificate of

appealability. Based on the foregoing gsa, the Magistrate Judge disagrees.

Conclusion

Having reconsidered the Petition in lighttbé Objections, the Magistrate Judge remains
persuaded that the Petition shob&ldismissed with prejudice,ahPetitioner should be denied a
certificate of appealability, and that this Court should certify that an appeal would not be taken in
objective good faith.

August 30, 2012.

s/ Michael R. c/Mexz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), any party maye and file specific, written objections to
the proposed findings and recommendations witburteen days after ey served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Refwaing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Rhd may be extended further by the Court on timely
motion for an extension. Sudlbjections shall specify the pastis of the Report objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral



hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge othereislirects. A party may respomd another party’s objections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app&et, United Sates v. Walters, 638
F.2d 947 (8 Cir. 1981):Thomasv. Arn, 474 U.S. 140 (1985).
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