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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
KAREEM BONNER, CASE NO.: 1:12cv-32
Plaintiff, Judge Michael R. Barrett
V.

SCOPE SERVICES, INGet al,

Defendants.

OPINION AND ORDER

This matter is before the Court on the Motion for Summary Judgment of Defendants
Scope Services Incorporated (“Scope”) and Utility Outsource Servitec. (“Utility
Outsource”). (Doc. 39). Plaintiff Kareem Bonné€fBonner”) has filed a response in opjta
(Doc. 50), and Defendants have filed a reply (Doc. 51).

I FACTUAL BACKGROUND

The factsto which the parties cite in their respective briefs, as construed in the light most
favorable to Plaintiff, are as follows:

Scope Services is a contract compariDoc. 382, Pageld 328). Utility Outsource is a
payroll company that provides payroll services for employees in the Unitess Sthb work
under contracts executed by Scope Services with other third parties. (Id.).

In or about October 2008onnerwas hiredas an employee of Utility OutsoutrcéDoc.

38-1, Pageld 308; Doc. 38 Pageld 3229). Bonner was hiredhitially to work as a field
service representativender aScope Services contract in whible performedreconnectsand
disconnects of electric and gas meters on residential and commercial prdpeibieke Energy

in the Cincinnati/Northern Kentucky areaDac. 381, Pageld 301; Doc. 38, Pageld 3229,

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/1:2012cv00032/151733/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/1:2012cv00032/151733/52/
https://dockets.justia.com/

333). London Davisvas the area manager and was responsibblevierseeing the execution of
the Duke Energy projedn the Cincinnati/Northern Kentuckyrea (Doc. 382, Pageld 328
29)!

On or about March 3, 2009, Bonner suffered physical injuries to his ribs and back during
a car accident that occurred while waordgi (Doc. 381, Pageld 316). Defendants received
notice that Bonner had filed a workers’ compensation claim for his injuries oh 1&pr2009.
(Doc. 39-3, Pageld 402).

In or about July or August of 2009, Bonner received a promotion from field service
representative to supervisor. (Doc-B8ageld 309). As a field supervisor, Bonner performed
some of the same work as the field service representatives, but alsokedsiak oversight of
the field service representatives and conducting audits for the client. 3®ac¢Pageld 310).

On or about June 21, 2010, Davis infornimhnerhe waspromoted from supervisor to
lead supervisor. (Doc. 3B Pageld 310; Doc. 39, Pageld 402). As lead supervisor, Bonner
spent some portion of his time in the field but was also tasked with overseeinghéne ot
supervisors for the project. (Doc.-238Pageld 3141). The physical requirements for the job
of project supervisor included (a) the ability to work in confined spaces, heights, and around
moving mechanical parts, (b) normal abilities to perform stopping, crawling, ngaciind
twisting/standing, (c) ability to walk, sit or stand for extended periods of tid)ealflity to
operate a motor vehicle safely for extended periods of time, and (e) normabriurgtsenses,
good eyesight, color vision, and field and depth perception. (Dag).39-

On or aboutNovember 29, 2010, Bonner received a promotion to acting projecigerana
along with a raise in pay. (Doc.-38 Pageld 311; Doc. 39, Pageld 402; Doc. 38, Pageld

403. Davis promoted Bonner to thatositionand also was Bonner’s supervisor. (Doc:138

! Davis testified that he is a minority. (Doc.-38Pageld 336).
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Pageld 311; Doc. 38, Pageld 332) As “acting” project manager, Bonner was being evaluated
as to his ability to handle the position. (Doc-ZB8ageld 333). Generally, the project manager
acts as the liaison with the client and effectively commurscaith the client. (Id.). The
project manager also is tasked watisuring adherence to project processes and with supervising
and managing other employees in regards to safety and attendance. Aldhe time of the
promotion, Davis completed an employee payroll information form that he eleetigrsigned.

(Id., Pageld 345).

Towards the end of 2010 or beginning of 2011, Davis hired Mike Philbeck as a senior
project manager for Scope Services. (Doc23®ageld 334). As the senior project manager,
Philbeckwas Davis’ direct assistant with multiple contracts. (@#d.Philbeck was Bonner’s
immediate supervisor while he served as acting project manager. (DbcPageld 31-18).

For a time, Philbeck supereid Bonner remotely from an owff-state officelocation. (Id.,
Pageld 318). Over the phone and through email communications, Philbeck expresbed that
was impressed with Bonner’s performance. (Doc. 38-1, Pageld 318).

In or about January 2011, Davis received a phone call from the client contnaager at
Duke Energy indicating that they had concerns about the project communication and how the
project was being managed at the time. (Doe23Bageld 335). Davispoke with Bonner by
phone and informed him of the concern, and also visited the project himself. (Ed?&8eld
335). Davis alsoasked Philbeck to go to Cincinnati to evaluate the project, Bonner’s
performance, and the concerns raised by Duke Energy. (Dé. B&geld 335).In or about
February 2011, Philbeck met with Bonner person. (Doc. 381, Pageld 318). Philbeck

introduced himself to Bonner as “a good old southern boy andteadieproud redneck.” (Doc.

2 While the parties direct the Court to no evidence concerning the racelloddkhit is presumed for the
purposes of this Opinion and Order that Philbeck is Caucasian.
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38-1, Pageld 319). During one meeting, the black employees were on one side of the room and
the white employees we on the other side and Philbeck told Borioglitell these guys slavery
is over.” (ld.).

Another incident involved comments concerning the color of a rental car. (Id.). Philbeck
commented to Bonner that he haeken givera black rental car but hated black rental cars, and
that he only likes the white rental cars. (Id.). When his rental car later broke doviaecRhil
told Bonner that he does not “like black stuff because it never works[.]” (Id.). Borstifiete
that the comments had racial undertones.).(Id.

Later, Bonner drove Philbeck to his hotel, at which point Philbeck threw a bag of trash he
had in his hand into Bonner’s truck and say “there you go boy, you know what to do with that . .
. (1d.). Bonner inferred that he was implying he was a janitor or his servant. (Id.

At another point, Philbeck told Bonner that he would never let him be the project
manager and that he would not “let somelmgpper and bé&opper run this ship[.]” (Doc. 38,

Pageld 320).

Philbeck also probed Bonner for information on another black employee who was a
supervisor. (Doc. 38, Pageld 320). According to Bonner, Philbeck was seeking information
that would justify the black employee’s demotion. (Id.). Ultimately, that emelayas
demoted. (Id.). In comparisoiBonner testified that a white supervisor had engaged in a
dangerous act for which he should have been terminated and for which Davis wanted to
terminate him but Philbeck would not terminate him even though Bonner brought the issue to
Philbeck’s attention on several occasions. (Id.).

On March 29, 2011, Philbeck completed an emplogedormanceevaluation for

Bonner. (Doc. 39%). Philbeck rated Bonner below average in communication skills, initiative,



project managemenselfcontrol, safety, business skills, aodeativity. (Ild, Pageld 403). He
rated Bonner substandard in attendance and promptness, organization aadaiBreess,
attention to detail, and client interaction. (ldlj. the written comments, Philbeck indicated that
Bonner needed to improve on time management and noted he was unavailable to answer the
phone and was missing in action a lot. (Id., Pageld 404). He further noted that Bonner’s
organization needed to improve, that his project management skills are “shakyliaardst
cusbmer relations “are weak in that Duke management is not satisfied with f@iaequests

or respons|e] time to requests or incidents.” (Id.). On April 11, 28fidr, Davis received that
evaluation,Bonner was demoted from acting project manager tersignr, and his pay was
reduced accordingly (Doc. 382, Pageld 335; Do@39-3, Pageld 402).The Employee Payroll
Information Form for the demotion was signed by Mike Philbeck on April 6, 2011. (Ddg. 51
Pageld 456). Bonner testified that he wasawedre that he had been demoted until right before
his eventual termination. (Doc. 38-1, Pageld 324).

On or about April 7, 2011, Bonner visited a physician. (Doe5,3Rageld 404). In the
Status Report, it is noted that Bonner had an “[e]xacerbafipain” relating to his March 2009
injury and that he would be incapacitated from April 7, 2011 through April 22, 2011. (Id.). Ata
follow up appointment on April 21, 2011, the incapacitation period was extended through May 5,
2011. (Id., Pageld 406). On May 5, 2011, the Status Report provided for “[r]legular work as of
05/23/11][.]” (Id., Pageld 407). Then, on May 31, 2011, the Status Report indicated that Bonner
could work as of June 22, 2011 subject to the following medical restrictions: (aawlifieng
(20 Ibs. maximum); (b) no hazardous or fast moving machinery; (c) no excessive diiNing;
sitting only 8 hours a day with scheduled breaks; (e) ground level work only; no climbing

ladders; (e) minimum bending or stooping; (f) no over shoultek; and (g) no twisting or



turning. (Id., Pageld 408). The restrictions were continued, with several additioitatidins,
through July 12, 2011. (Id., Pageld 408). Bonner was released to regular work on July 12,
2011 where he could “assume full supervisor position.” (Id., Pag@d®1 On September 7,

2011, Bonner was authorized to work as of September 21, 2011 with relatively the same medical
restrictions. (ld., Pageld 412). There was no end date provided for those medictiorest

(1d.).

Upon receipt of Bonner's work restrictions, Davis had a discussitth Richard
Sommers (President of Scope) and Phyllis Jones &mter’'s ability to perform the task as
project supervisor and to try to find a reasonable accommodation. (D@¢.FR®jeld 338).
Defendants allowed Bonné&w ride in a vehicle with another supervisor, but Bonner alleged that
it bothered him and it was painful to ride in a vehicle with someone else. Qdys testified
that Bonner ultimately was terminated bstter dated September 14, 20idcause his physical
limitations prevented him from performing the physical requirements obhigag a supervisor
(or to ride along with another supervisor in a vehicle) and no other reasonable actzdions
or positions were available. (Doc. 38, Pageld 3390; Doc. 397, Pageld 418 His physical
limitations however,would not have prevented him from performing the duties pfagect
manager. (Id.).

. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriatéd the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter’ oFkv.R. Civ. P.
56(a). A dispute iSgenuin€ when ‘the evidence is such that a reasonable jury could return a
verdictfor the nonmoving party. Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A

fact is“material only if its resolution affects the outcome of the suit.



On summary judgment, a court must view the evidence and draw all reasonable
inferencedn favor of the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986). The moving party has the burden of showing an absence of evidence
to support the nonmoving party's caseelotex Corp. v. Catrety77 U.S. 317, 325 (1986).

Once the moving party has met its burden of production, the nonmoving party cannot rest
on his pleadings, but must present significant probative evidence in support ofmpkiot to
defeat the motion for summary judgmernderson477 U.S. at 249The mere existence of a
scintilla of evidence irsupport of the [nonmoving parg} position will be insufficient; there
must be evidence on which the jury could reasonably find for the [nonmoving 'paltly]at
252. Entry of summary judgment is appropriéagainst a party who fails to make a showing
sufficient to establish the existence of an element essential to thasmasdg, and on which that
party will bear the burden of proof at trialCelotex 477 U.S. at 322.

1. ANALYSIS

Defendants move for summary judgment on each of the claims asserted in 8onner’
Amended Complaint, which are divided into the following categories: (1) rac@lndisation
in violation of Title VIl of the Civil Rights Act of 1964 and Ohio Rev Cogle1122.02; (2)
disability discrimination in violations of the Americans with Disabilities Act (“ADAand (3)
retaliation in violation of the ADA, Title VII of the Civil Rights Act of 1964, andi®Rev.

Code 8§ 4123.90. As Bonner raised no argumentgoathe dismissal of the disability
discrimination claim or the retaliation claims, those claims are hereby dismissedenidiader

of this Opinion and Order will focus on the only issue addressed by Bonner in his lagef: r
discrimination.

A. RaceDiscrimination



Bonner alleged that Defendant unlawfully discriminated against him based on éiis rac
pursuant to Title VIl and Ohio Revised Code 8§ 4112. The Ohio Supreme Court has held that
federal caselaw interpreting Title VII is equally applicable to discriminati@ms brought
under Ohio law. Staunch v. Cont'l Airlines, Inc511 F.3d 625, 631 (6thCir. 2008) (citing
Plumbers & Steamfitters Joint Apprenticeship Comm. v. Ohio Civil Rights C@@rhio St.
2d 192 (Ohio 1981)). Therefore, the following summary judgment analysis applies to both the
Title VII and Ohio discrimination claims.

Title VII makes it unlawful for an employer “to fail or refuse to hire or to disphany
individual, or otherwise to discrimination against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of such indiviace|’
color, religion, sex, or national origin.” 42 U.S.C. § 20Q0&X1).

In a case alleging employment discrimination, a plaintiff can withstand a motion for
summary judgment either by presenting direct evidence of discrimination amdtantial
evidence from which a jury may infer a discriminatory moti®allins v. Ohio State Uniyv191
F. Supp. 2d 920, 928 (S.D. Ohio 2002) (citikbne v. Tennessee Valleyuthority, 128 F.3d
337, 348-49 (6th Cir. 1997)).

1. Direct Evidence

Direct evidence is evidence “which, “if believed, requires the conclusion thatviuml
discrimination was at least a motivating factor in the employer’s actiakecklyn v. Schering
Plough Healthcare Prods. Sales Cqrp76 F.3d 921, 926 (6th Cir. 1999). “Consistent with this
definition, direct evidence of discrimination does not require a factfinder to anamfzrences
in order to conclude that the challengatiployment action was motivated at least in part by

prejudice against members of the protected groujefinson v. Kroger Cp319 F.3d 858, 865



(6th Cir. 2003). When direct evidence is presented, the plaintiff does not bear the burden of
disproving otherpossible nosdiscriminatoryreasons for the adverse action, and the burden
instead shifts to the employer to prove by a preponderance of the evidence thaltihave

made the same decision absent the impermissible maoiileagel v. Baptist Hosp. of Henn,

302 F.3d 367, 382 (6th Cir. 2002).

Although Bonner argues that direct evidence of discrimination exists, the Court
disagrees. The comments of Philbeck upon which Bonner relies are not direct ewllence
discrimination. Not only do those commengsjuire inferences to be made from the totality of
the circumstances to determine that they are evidence of eadmus but further inferences
also must be made by the Court to find that the challenged safordemotion and/or
termination weremotivaed by any such racianimus, particularly considering that there is
evidence that Davis was the actual decisimaker but Philbeck signed the payroll form that
effectuated Bonner's demotion.Given that an inference is requiré@m the circumstantial
evidenceto find racial animus or that unlawful discrimination was at least a motivating ,factor
the statements are not direct evidence of discrimination.

2. Circumstantial Evidence

When no direct evidence of discrimination exists, a claim of employmentrdisation
is to be analyzed using the buregnfting approach first announced McDonnell Douglas
Corporation v. Green411 U.S. 792 (1973) and later modified bgxas Department of
Community Affairs v. Burdingt50 U.S. 248, 2583 (1981). To establishprima faciecase of
discrimination under Title VII, a plaintiff must show that “(1) he or she was a nreaibe
protected class; (2) he or she suffered an adverse employment action; (3) he & ghaliad

for the position; and (4) he or she was aepld by someone outside the protected class or was



treated differently than similadgituated, nosprotected employees.DiCarlo v. Potter 358
F.3d 408, 415 (6th Cir. 2004).

If the plaintiff succeeds in establishingpama faciecase, an inference of discrimination
arises, and the burden then shifts to the defendants to articulate some legitimate
nondiscriminatory reason for its actionsBurding 450 U.S. at 25%6. If the defendant
articulates a nondiscriminatory reason forai¢sions, then thplaintiff musthave an opportunity
to prove by a preponderance of the evidence that the legitimate reasons put foni by
defendant were not its true reasons but were a mere pretext for discrimihdtioonnell
Douglas 411 U.S. at 802.

Defendants contend that Bonner has failed to prove (1) the fourth elef@stprima
facie caseand (2)Defendants’ proffered legitimate naliscriminatory reason for the adverse
action was pretextual.

a. Fourth Element of Prima Facie Case

To support an inference of unlawful discriminati@gnner must show he was replaced
by someone outside the protected class or was treated differently thanlsisiilexted, non
protected employeesDiCarlo, 358 F.3d at 415. Comparable aomority employees who
received more favorable treatment than the plaintiff must be similarly situated eleathmt
respects. AyersJennings v. Fred’'s Inc.461 F. App'x 472, 476 (6th Cir. 2012) (citing
Ercegovich v. Goodyear Tire & Rubber Cb54 F.3d 344, 3533 (6th Cir.1998). Although the
plaintiff does not need to demonstrate an exact correldtitime individuals with whonthe
plaintiff seeks to compare [his] treatmentish have dealt with the same supervisor, have been
subject to the same standards and have engagled same conduct without such differentiating

or mitigating circumstances that would distinguish their conduct or the em@dyeatment of

10



them for it.”” AyersJennings461 F. App’x at 477 (quotiniylitchell v. Toledo Hosp964 F.2d
577, 583 (6th Cir. 1992)).

While Bonneis opposition does not directly address the fourth element, the Court finds
there to be sufficient evidence that Bonner was replaced with anmanrity individual to
warrant continuation of the analysis with respect to the aehamtson of demotion. Specifically,
Davis testified that Bonner was replaced wiAucasiammales after he was demoted from
“acting” project manager to supervisor. (Doc. 38-2, Pageld 336).

However, there is no evidendkat asimilarly situated, nominority employee was
treated more favorably thaonnerwith respect to his demotion or terminatio(SeeDoc. 50,
Pageld 44517). Even broadly construing Bonner argument to encompadbe factual
backgroundsection of his opposition briethe Court still fimls that Bonner has not met his
burdenin this regard Bonnerpoints to his deposibn testimony concerning a Caucasian
supervisor, Mr. McCourt. (Doc. 3B, Pageld 320)Specifically,Bonner points to hitestimony
that McCourthad “done something that was, by Scope standards and Duke standards, a
dangerous act that he should have been terminatéd (tal.). He testified that Philbeck was
aware of it but he did not “think [Philbeck] wrote [McCourt] up for tha{ld.) He further
testified that Dag wanted to fire McCourt but Bonner suggested to Davis that he should only be
written up rather than terminated.ld.j That testimony is insufficient to satisfy the fourth
element.

Bonner offers no explanation as to how he was similar to McCourt inelaVant
respects. While the testimony suggests that they had the same supePlidbesK andavis),
that is where evidence as to the similarities between them @&here is no evidence that

McCourt was an “acting” project manager like Bonner such that they wbjecsto the same
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standards and evaluation. In fact, there is no evidexoept Bonner’'s vaguand speculative
testimony asto McCourt’s preciseemployment status adisciplinarly record such that there
could even be a meaningful comparisdwor is there evidence presented that the standards for
demoting an “acting” project manager would be the same as the standards foyneemplo
actions taken in response to a safety incident. Finally, the conduct of Bonner @odrMis
plainly not the same without differentiating or mitigating circumstances. Bamagrsubject to

an evaluation of his ability to perform in the role as “actipgpject manageafter a customer
complaint wherea#cCourt was involved in a safety incident after which Bonner encouraged
Davis not to terminate McCourt. Accordingly, Bonner and McCaannot be deemed
appropriate comparators.

Further, Bonner complains that McCourt was not terminatedttiis more seous
incident. Nonetheless, Bonner testified that Dawasitedto terminate McCourt for the incident
but Bonner encouraged him not to terminate him. More@a@merhimselfwas not terminated
either as a result of the customer complaint or Philbeck’hiavan; he was demoted Other
than speculative testimonydre is no evidence & McCourt's employment status nor is there
any evidence that Bonner and McCourt were subject to the same standards forastigse v
different employment situations.

With respect to Bonner’'s eventual termination, it concerned his work restrictions and
Defendants’ alleged inability to accommodate those work restrictions. Tl&odenot to
terminate McCourthowever, was in relation to an unspecifeafety incident. Bamer and
McCourt therefore did not engage in the same conduct without such differentiatinggatingt

circumstances that would distinguish their conduct or the employer’s treatinieno for it.
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Further,the Courthas been pointed t@o evidencesoncerningwho, if anyone, replaced Bonner
upon his termination.
b. Pretext

As Bonner has satisfied higrima facie case as to his demotion, Defendants must
articulate a legitimate, nediscriminatory reason for their actiondefendantsandicated that
Bonner’'s demotion was the result of his status as an “acting” project manager, ar2ugg E
representative’s complaint that Davis received about Bonner's management of dog, gl
Philbeck’s observations about Plaintiff's managemerthefproject® Bonner does not dispute
that these are legitimate ndiscriminatory reasons for the adverse actions. As such, Bonner
must now show that Defendants' articulated reasons were a pretext fionidetton.

To prove pretextBonnermust produce sufficient evidence from which the jury could
“reasonably reject [Defendait explanation” and infer that Defendantintentionally
discriminated” againstim. Braithwaite v. Timken Cp258 F.3d 488, 493 (6th Cir. 2001J.0
do so,Bonner mustallege more than a dispute over the facts upon whishdemotionwas
based Id. at 494. There are three interrelated ways to show pretexst, he can show that the
proffered reason had no basis in fact. To do so, he must produce evidence to show that the
reasons given by the employer simply did not happéanzer v. Diamond Shamrock Chemicals
Co, 29 F.3d 1078, 1084 (6th Cir. 1994pecondhe can show that theroffered reason was
insufficient to motivate the agrse action.ld. Ordinarily, to establish the insufficiency of the

proffered reasons, the plaintiff must show thather employees, particularly employees not in

% As for Bonner's termination, Defendants have asserted that Bonneginitel physical limitations
precluded him from performing in his role as supervisor and there no reasonable accommodations that would
allow him to perform in that roleThe Court need not consider the arguments of pretext as to the adversefaction o
termination, however, because Bonner has failed to satisfyrinis faciecase as to that adverse action. To the
extentBonnerargueghat but for his demotion he would not have been termirfatddck of an accommodation for
his work restrictiondecause he still could perform the job requirements for the projecgarapasition, that issue
is one of causation and damages that is better addredsiadl at
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the protected class, were riimed even though they engaged in substantially identical conduct to
that which the employer contends motivatedactions towards the plaintiffild. Third, he can
adduce evidence that shows the proffered reason did not actually motivate the adtrensid.
When a plaintiff attempts to prove pretext in this manner, the plaintiff

admits the factual basis underlying the employer's proffered explaraaitb

further admits that such conduobuld motivate dismissal. The plaintiff's

attack on the credibility of the proffered explanation is, instead, an indirect

one. In such cases, the plaintiff attempts to indict the credibility of his

employer's explanation by showing circumstances which tend to prove that

an illegal motivation wamorelikely than that offered by the defendant. In

other words, the plaintiffrgues that the sheer weight of the circumstantial

evidence of discrimination makes itnfore likely than ndt that the
employer's explanation is a pretext, or coverup.

Id. In evaluating pretext, courts should not apply the three tests in a formalisticrm@ines v.
Dow Chemical C9.580 F.3d 394, 400 n.4 (6th Cir. 2009rétext is a commonsense inqLfy
Id. The court mustask whether the plaintiff has produced evidence that casts doubt on the
employer's explanation and, if so, how strong [thad@we] is. Id.

Upon review, the Court finds sufficient evidence to create a genuine issuesofifatt
on the issue of pretext. Bonner has produced evidence as to multiple comments made by
Philbeckwith racial undertones from which a reasonably jury could infer racialumirBonner
also has cited to testimony that Philbeck informed him thatdwdd not “let some highopper
and bebopper run this ship[.]” (Doc. 38, Pageld 320).There also isdstimony concerning at
least one other incident in which Philbeck sought out an individual of a minority race to demote
and that individual ultimately was demotedlthough there is testimony that Davis made the
ultimate decision to demote Bonner andttRhilbeck did not recommend demotion to Davis
Philbeck signed the form authorizing the demotion as the supesudsbr thatthis remains a

genuine issues of material fact that remain to be detigdide trer of fact.
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Even if Philbeck was not the ultimate decisioaker, aremployer may be liable under
the cat's paw theory for an intermediate employee’s discriminatory motive thibeemployer
takes into account facts provided by the biased supervisor in determining whethke @ t
particular adverse actiomhen that biased supervisor’s action was intended to cause the adverse
employment actionStaub v. Proctor Hosp562 U.S. 411, 42P2011) Chattman v. Toho Tenax
Am, 686 F.3d 339, 351 (6th Cir. 2012). That is true even if the deasaker's exercise of
judgment alsos a proximate cause of the adverse actiBtauh 562 U.S. at 422 Not only is
the evidence, as explained above, sufficient to raise a reasonable inference that Rbidmkck
with racial animus and with intent to cause Bonner’s demotion, but the evidencriednast
favor of Bonner also indicates Davis relied to some degree upon Philbeck’'s negdtiati@va
of Bonner’s performance when deciding to demote Bonner. Accordingly, dismissatkoof
pretext is not appropriate at this stage.

While thereare multiple facts thamay weaken the pretext argument considerably,
including the fact that Davis was a minority, that a Duke representative complained about
Bonner's performance, and that the alleged behavior of Bonner set forth in the evaluation
undigutedly occurred, there are sufficient facts construed in the light most lfiéeséoaBonner
that would allow a reasonable jury to find in favor of Bonner on the issue of pretext.
Accordingly, the race discrimination claimsnder federal and Ohio lawased on Plaintifé
demotionsunvive dismissaht this stage
V. CONCLUSION

Consistent with the foregoing, Defendants’ motion for summary judgment (Doc. 39) is
GRANTED IN PART and DENIED IN PART. The disability discrimination claig) the

retaliation claims, and the race discrimination claims basézly on Plaintiffs terminationare
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DISMISSED with prejudice The case shall proceed on the cléom race discrimination in
violation of federal and Ohio la@as it relates to Plainti demotion.
IT1SSO ORDERED.
s/Michael R. Barret

Michael R. Barrett, Judge
United States District Court
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