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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

BOBBY T. SHEPPARD,
Petitioner, Case No. 1:12-cv-198

: District Judge Gregory L. Frost
-VS- Magistrate Judge Michael R. Merz

NORMAN ROBINSON, Warden,
Chillicothe Correctional Institution,

Respondent.

DECISION AND ORDER DENYING RENEWED MOTION TO
AMEND AND TRANSFERRING CASE TO THE SIXTH CIRCUIT

This capital habeas corpus case is tethe Court on Petitioner's second Motion for
Leave to File a Second Amended Petition (ECF No. 70). The Warden opposes the Motion (ECF
No. 72) and Sheppard has fil&kaply in support (ECF No. 74).

Motions to amend under Fed. R. Civ. B are non-dispositive under 28 U.S.C. §
636(b)(1)(A) and thus come within the decisiomathority of Magistrate Judges in the first
instance, in referred cases.

On September 16, 2015, the Magistrate Jutkyeed Sheppard’s first Motion for Leave
to File a Second Amended and Supplemental Petititnleave to re-file. “If he does so,” the

Order provides, “he must state plainly how thairak he wishes to plead here differ from the
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claims he has pled im re Ohio Lethal Injection Protocol LitigCase No. 2:11-cv-1016." (ECF

No. 67, PagelD 1020).The instant motion eponds to that Order.

Procedural History

On August 19, 1994, Bobby Sheppard murderecdthner of a Cincimati liquor store by
firing a single shot into the back of his he&djury convicted him of aggravated murder and
aggravated robbery for this condwrid he was sentenced to dea®heppard v. Bagleyp57
F.3d 338, 341 (B Cir. 2011),cert. denied,  U.S. _ , 132 S.Ct. 2751 (2011). After
exhausting his Ohio state court remedies, he filed a petition for writ of habeas corpus in this
Court June 20, 2000 (Case No. 1M0493). The petition’s dismissal with prejudice was
affirmed by the Sixth Circuiid. Two motions for relief from judgment have also been denied
in the original case.

This second-in-time habeas applicatiorsviiled March 8, 2012 (ECF No. 2). In April
2012 the undersigned transferred ttase to the Sixth Circuit fer determination of whether it
was a second-or-successive application (E©F IP). Without questioning the authority of a
Magistrate Judge to emta transfer order, th8ixth Circuit remanded for this Court to make the
second-or-successive determination. re: Sheppard2012 U.S. App. LEXIS 13709 {6Cir.
May 25, 2012).

On remand, the Magistrate Judge recanded deciding that the Petition was not

second-or-successive because it was based on Qidiofgion of a new lethal injection protocol

! Sheppard infers from the fact that the denial witisout prejudice that the Magistrate Judge concluded the
amendment would not have been futile. (Reply, ECFMgoPagelD 1161.) The inference is unwarranted.
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on September 18, 2011, and “[t]hat set of factssiifgarely within the Sth Circuit precedent
cited above] applying Panetti and Martinez-Villareal to varieties of later-arising or later-
ripening claims other than competency toexecuted.” (Report and Recommendations, ECF
No. 19, PagelD 237.) District Jueldgrrost adopted that RepoiiOrder, ECF No. 35.) He then
dismissed the Petition and Sheppard appeddetithe Sixth Circuit remanded on Sheppard’s
motion and without explanation.Sheppard v. Robinsoriyo. 13-3900 (8 Cir. Dec. 17,
2013)(unreported, copy at ECF No. 41).

After remand, Sheppard’s time to moveatoend was extended several times on consent
of the Warden. Ultimately, Sheppamoved to amend, resulting ihe denial without prejudice

of September 16, 2015.

Sheppard’s Motion to Amend

Sheppard now seeks to plead the following claims:

FIRST GROUND FOR RELIEF: The State of Ohio cannot
constitutionally execute Sheppard because the only manner
available under the law to esute him violats his Eighth
Amendment rights.

I. Any drug DRC can procure tase to execute Sheppard
via lethal injection hasa substantial, objectively
intolerable risk of causg unnecessary, severe pain,
suffering, degradation, humitian, and/or disgrace in
violation of the Eighth Amendment, and Ohio has no

2 Referring toln re Salem631 F.3d 809 (BCir. 2011);Roberts v. GansheimeXo. 10-2619, 2011 U.S. Dist.
LEXIS 154459 (N.D. Ohio De@1, 2011) (Report and Raomendation of Vecchiarell].J., adopted by Oliver,
D.J., at 2012 U.S. Dist. LEXIS 43348 (N.D. Ohio Mar. 29, 20a2e Bowen436 F.3d 699 (BCir. 2006); andn
re Marsch 209 Fed. App’x 481 (6th Cir. 2006).
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other manner of execution alale to execute Sheppard
that complies with the Constitution.

II. Any drug DRC can procure to use to execute Sheppard
via lethal injection poses an objectively intolerable risk of
causing a lingering and/or undigad death in violation

of the Eighth Amendment, and Ohio has no other manner
of execution available to execute Sheppard that complies
with the Constitution.

lll. The lack of legally available, effective drugs to
conduct lethal-injection execotis will result in the
arbitrary and capricious imposition of the death penalty
on Sheppard in violation dhe Eighth Amendment, and
Ohio has no other mannef execution available to
execute Sheppard that complies with the Constitution.

IV. The lack of legally obtainable, effective drugs to
conduct Sheppard’s lethal-injection execution, and the
reality that Ohio has nmther manner of execution
available to execute Sheppard that complies with the
Constitution, will cause Sheppard psychological torture,
pain and suffering in violation of the Eighth Amendment.

V. The unavoidable variations inherent in Ohio’s lethal-
injection system and DRC’sontinued and consistent
inability to properly administer its execution protocols
present a substantial, obijeely intolerable risk of
serious harm to Sheppard in violation of the Eighth
Amendment, and Ohio has no other manner of execution
available to execute Sheppard that complies with the
Constitution.

VI. Sheppard’s unique, individl physical and/or mental
characteristics will cause any execution by lethal injection
under Ohio law to violate the Eighth Amendment, and
Ohio has no other mannef execution available to
execute Sheppard that complies with the Constitution.
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SECOND GROUND FOR RELIEF: The State of Ohio cannot
constitutionally execute Sheppard because the only manner
available for execution violates the Due Process Clause or
Privileges or Immunities Clausé the Fourteenth Amendment.

|. Execution by lethal injeain under Ohio law will deny
Sheppard’s interests in exgting and receiving a quick
and painless death in violati of the Due Process Clause
of the Fourteenth Amendmgnand Ohio has no other
manner of execution availabte execute Sheppard that
complies with the Constitution.

Il. Sheppard’s execution by lethal-injection under Ohio
law will be a human experiment on a non-consenting
prisoner in violation of th®ue Process and Privileges or
Immunities Clauses of the Fourteenth Amendment, and
Ohio has no other mannesf execution available to
execute Sheppard that complies with the Constitution.

THIRD GROUND FOR RELIEF: The State of Ohio cannot
constitutionally execute Sheppard because the only manner of
execution available for execution violates the Equal Protection
Clause of the Fourteenth Amendment.

|. Equal Protection — Fundamental Rights

A. Underlying constitutional violations in Ohio’s lethal-injection
system substantially burden Sheppard’s fundamental rights, and
Ohio has no other manner of execution available to execute
Sheppard that complies with the Constitution.

B. Unavoidable variation inhereimt Ohio’s lethal-injection system
substantially burdens Sheppard’s fundamental rights, and Ohio has
no other manner of execution avai to execute Sheppard that
complies with the Constitution.

Il. Equal Protection — “Class-of-One” Disparate Treatment
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FOURTH GROUND FOR RELIEF: The State of Ohio cannot
constitutionally execute Sheppard because the only manner of
execution available for execution depends on state execution laws
that are preempted by federal law.

I. DRC'’s actions in obtainig execution drugs, its import,
purchase, possession, dispieg, distribution and/or
administration (and any othterms of art under the CSA)
of those drugs violate the CSA.

A. The Ohio lethal-injection statute and DRC's
execution protocols, as written and as
implemented, purport to permit DRC to obtain
controlled substances usedexecutions without
a valid prescription, in wilation of the CSA and
DEA regulations.

B. The Ohio lethal-injection statute and DRC'’s
execution protocols, as written and as
implemented, purport to authorize DRC, Central
Pharmacy, and Southern Ohio Correctional
Facility to provide controlled substances to Drug
Administrators in contravention of the CSA and
DEA regulations.

C. DRC’s execution protocols and the Ohio
execution statute are preempted by the federal
CSA.

II. DRC’s actions in obtaining execution drugs, its import,
purchase, possession, dispieg, distribution and/or
administration (and any other terms of art under the
FDCA) of those drugs corstvene the FDCA because
those drugs used in anesxtion are unapproved drugs
and/or misbranded drugs and/or constitute unapproved
Investigational New Drugs.



A. Thiopental sodium can never be used as an
execution drug in compliance with the FDCA.

B. Drugs that are considered Schedule | drugs
can never be used as execution drugs in
compliance with FDCA and/or the CSA.

C. No drug can ever beetto carry out a lethal-
injection human execution because no drug has
ever been approved by FDA for the specific
purpose of causing death from lethal injection
during a human execution or for the purpose of
causing a quick and painless death in a human
execution.

D. DRC’s use of unapproved new drugs in a
lethal-injection execution contravenes federal
law because it is not subject to an Investigational
New Drug Application.

E. DRC’s execution protocols and the Ohio
execution statute are preempted by the federal
FDCA.

lll. DRC’s actions in obtaining compounded controlled
substances for use as execution drugs, its import,
purchase, possession, dispieg, distribution and/or
administrations (and any other terms of art under the CSA
or FDCA) of those drugyviolate federal law.

A. DRC's actions in obtaining compounded
execution drugs, its procurement, obtaining,
importing, purchasing, dispensing, distributing,
possessing and/or adnstriation (and any other
terms of art under the CSA or FDCA) of those
drugs violates federal law because compounding
drugs for use in an exeton violates 21 U.S.C.

§ 353a and/or § 353b.
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B. DRC’s actions in obtaining compounded
execution drugs, its pcuring, obtaining,
importing, purchasing, dispensing, distributing,
possessing and/or adnstering (and any other
terms of art under th CSA or FDCA) of
compounded controlled substances violate
various other provisions ohe federal drug laws.

C. DRC’s execution protocols and the Ohio
execution statute are preempted by federal law.
(ECF No. 70-1.)

Differences from the pending 8§ 1983 action

Sheppard is a plaintiff iln re Ohio Lethal Injection Protocol LitigCase No. 2:11-cv-
1016 (GLF/MRM), an action under 42 U.S.C. § 1983 atetr federal statutes seeking to enjoin
his execution by lethal injection under Ohio laMn the September 16 Order, the Magistrate
Judge ordered him to differentidtés proposed newclaims in this case from those made in the 8
1983 case.

One critical distinction, Sheppard sajs,that his proposed amended petition does not
concede an alternative constitutiomagthod of execution as required Gyossip v. Gross576
US. ___, 135 S. Ct. 2726, 192 L. Ed. 2d 78216), for § 1983 method-of-execution claims
(Motion, ECF No. 70, PagelD 1039).He asserts a second critich$tinction is in the relief
available: a declaration thatetldeath sentence is invalid in leals as opposed to something else

— unidentified — in 8 1983 proceedingd. at 1039. The most important distinction, Sheppard



claims, “is that a grant of relief under 8 198®uld not necessarily preclude Sheppard’s
execution,” whereas a vinty in habeas wouldd. at PagelD 1040-43.

Sheppard emphasizes the difference between obtaining injunctive relief against “applying
the current execution protocol to Sheppard” angutictive relief in habas [that] would . . .
preclude the state from using other drugs fath obtaining any execution drugs by unlawful
means . . .ld. at PagelD 1044. Likewise, he saygunctive reliefagainst using theurrent
drugs because doing so would constitute “uflh@xperimentation on him as a non-consenting,
unwilling participant in a human experimentatioms”distinct from “injunctive relief” on the
same claim in habeas which “would also lblae¢ State from attempting any lethal-injection

execution of him that would cotisite” such an experimentd.

Why the Petition is not second-or-successive

As noted above, this is Sheppard’s secontiine habeas petition directed to the same
state court judgment. If this Court finds it b@ a second-or-successive petition, it will lack
jurisdiction to consider the merits and musinsfer the case to the Sixth CircuMoreland v.
Robinson __ F.3d __, 2016 U.S. App. LEXIS 2334 @ir. 2016), citingn re Sims 111 F.3d
45 (6" Cir. 1997).

Sheppard argues two lines of analysis, ddpey on whether Sheppbs lethal-injection

validity claims are already ripe or will not become ripe until sometime in the future.



Already Ripe

Sheppard asserts that untlez law of the case doctrine aspplies here, the Court has
already held the original Petition in this casenot second-or-successive (Motion, ECF No. 70,
PagelD 1046, citingheppard v. Robinso2013 U.S. Dist. LEXIS 5565 (S.D. Ohio 2013)(Frost,

J.) Sheppard avers that his challenges sodkath sentence in tiReoposed Second Amended

and Supplemental Petition are mu#r sechallenges to lethal injection execution. Rather, he
says, he claims “Ohio cannot constitutionally carry out a lethal injection execution on Sheppard
due to his unique, individual characteristesd Ohio’s inability to a@opt or implement any
constitutionally sufficiehexecution protocol.”ld. at PagelD 1049 (emphasadded). Sheppard
asserts it would be *“unjust in the extreraad unfairly allow Sheppd’'s lethal-injection
invalidity claims to escape review entirelif’the Court changed positions and now found his

Petition to be second-or-successive. at PagelD 1050.

Not Yet Ripe

Alternatively, Sheppard asserts his claiane not yet ripe because his execution is not

imminent and “his health conditions and Ohie¥ecution protocol remain subject to variance

over time.” Id. at PagelD 1051.

The Warden’s Opposition
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In opposing the Motion to Amend, the Wardgands on prior argument made in this and
other capital habeas corpus cases about the rewntdo bring method-of-execution claims in a
§ 1983 action (Opposition, ECF No. 72). The Wareémphasizes “[n]othing in his Proposed
Second Amended Petition is an attack upon Sheppauilt at trial or the imposition of a
sentence. All of his claims are directed at how that sentence will be carriedduat PagelD
1149. Reminding the Court of the requiremenGiossipto plead an alternative method of
execution, the Warden argues that the meréssion of an alternative does not convert a

method-of-execution claim inta proper habeas claihil. at PagelD1150.

Sheppard’'s Reply

Sheppard argues first that this Court leeady implicitly “rjected the Warden’s
overbroad reading d@klossip . . .” (Reply, ECF No. 74, PagelD 1159, 1161-62.) He then claims
the Warden’s position would @clude habeas actions whigre intensely fact dependent,
includingBradyor Ford claims.Id. at PagelD 1162-65.

Sheppard then criticizes the Warden'’s citatioMafloy v. South Carolina237 U.S. 180
(1915), in which the Supreme Coutneld that a post-convictiongeslative change from hanging
to electrocution as a method of executiod dbt violate the Ex Post Facto Clauskl. at
PagelD 1166-71.

SheppardassertsGlossipis limited to Eighth Amendment issues, whereas his Proposed
Second Amended Petition purports to raisainst under the Due Process, Privileges or

Immunities, and Equal Protection Clausé&s. at PagelD 1172. He asserts that § 1983
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challenges and habeas challenges “can be yedmilinct — and properly characterized — based
solelyon the remedy sought, even if there is a significaerlap in the factdallegations or the
constitutional theories to demonstrate a violatof a particular constitutional amendment or
federal law or treaty.ld. at PagelD 1176 (emphasis added).

Sheppard also distinguishes 8 1983 and &mbzhallenges in mams of the relevant
evidence. He notes Judge Frost hdd keidence “related to matters ungeviousexecution
protocols is not relevant to demdrade constitutional violations undercarrent protocol.” 1d.,
citing In re Ohio Execution Protocol Litig. (Wiles368 F. Supp. 2d 625 (S.D. Ohio 2012). In
habeas, Sheppard argues, that relevancy conclusion is “inverted,” because

Sheppard asserts that Ohio can nexhere to the law in its efforts

to execute him via lethal-injectioregardless of protocol, and thus
historical evidence of protocol dations under previous protocols

or other violations of law in theourse of carrying out an execution

is just as important as evidence of deviations from the current
protocol or violation®f the current law.

Id. at PagelD 1177. In fact, it is not just past Odmnperience that is relena Sheppard asserts:

In habeas, the relevant evidence encompasdksavailable
evidence of how state officil in Ohio and other statdsf have
carried out past execution pogbls under the law and what
happened, as well as any available evidence of how state officials
will administer a lethal-injection protocol between now and any
attempt to execute Rag|ffi[sic].

% One wonders why federal lethal-injiem executions, e.g., of Timothy McVeigh, are not relevant. Or perhaps
“botched” prior executions by other methods. Beeisiana, ex rel. Francis, v. Reswep&?9 U.S. 459 (1947).

* Thus in the original. Presumably “Sheppard” wasnidégl. Sheppard shares counsel with another death row
inmate, Walter Raglin.
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Id. at PagelD 1178. Sheppard summarizes puisition as being “Sheppard’s state-court
sentencing judgment is invalid for impossibilityd. at PagelD 1181.

Sheppard argues that wrongly decided but binding Sixth Circuit precedent requires him to
proceed simultaneously in habeas and § 1983. at 1185-88, citingCooey v. Strickland479
F.3d 412 (8 Cir. 2007)(purportedly holding the § 1983 gtatof limitations begins to run when
a conviction becomes final on direct appeal or wéio adopts a new lethedjection protocol).

Despite claiming the Warden has not omub$is not-second-omuscessive arguments,
Sheppard finds it necessary to write five pages on this subjectat PagelD 1188-93. He
claims “new factual predicates” have arisercsifsheppard filed his first Petition on June 20,
2000, like the factual predicates found sufficienatmid second-or-succesgsicharacterization
in Panetti and MartinezVillareal, supra He hypothesizes a siti@n in which the needles
necessary for lethal jection become unobtainable by lawful means anywhere in the wdrld.
at PagelD 1189. As in the hypothetical, Sheppardtpdd facts which have arisen since his first
habeas case which allegedly warrant habead,reti@duding (1) Ohio’'s change of drugs, (2)
executions in Ohio and elsewhere showing “Gtaanot consistently carry out a lethal-injection
execution in strict accordance with the exemutprotocols and othesources of law,” (3)
Sheppard’s individual characteristics, (4) Ohiwmiability to legally obtain execution drugs, (4)
new advances in medical research, ghidevidence from previous executiond. at PagelD
1190-93.

Sheppard rejects the Warden'’s reliancéviagwood v. Pattersqrb61 U.S. 320 (2010),

andKing v. Morgan, 807 F.3d 154 (8 Cir. 2015), which held thathen a state court defendant
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becomes subject to a new state court judgnfentan bring a new habeas case without facing
the second-or-successive bar. S$taed asserts his Proposed Petition

attack[s] a state-court judgmentathis necessarily different than
[sic] the judgment at issue in Sheppard’s initial habeas petition.
Sheppard’s sentencing judgmevds entered on May 30, 1995. . ..
At that time, a death sentence under Ohio law was automatically a
sentence of death by electrocutiaeath by lethal injection was
only applicable to Sheppard ife affirmatively chose lethal
injection as his manner of executione week before his scheduled
date of execution.

Id. at PagelD 1194. This, he asserts, amountseat to a constructive amendment of the

judgment by the General Assemblig. at 1195.

ANALYSIS

Motions to amend habeas petitions ung@rU.S.C. § 2254 are evaluated by the same
standards applied to civil complaints. 28 U.§Q242. The general sidard for considering a
motion to amend under Fed. R. Civ. P. 15(a) ramciated by the United States Supreme Court
in Foman v. Davis371 U.S. 178 (1962):

If the underlying facts or circustances relied upon by a plaintiff
may be a proper subject of religie ought to be afforded an
opportunity to test his claim ondhmerits. In the absence of any
apparent or declared reasonsuch as undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue prejudice
to the opposing party by virtue of any allowance of the
amendment, futility of amendment, etc. -- the leave sought should,
as the rules require, be "freely given."

-14 -



371 U.S. at 182. In considering whethergiant motions to amend under Rule 15, a court
should consider whether the amendment would bk fu.e., if it coutl withstand a motion to
dismiss under Rule 12(b)(6{oover v. Langston Equip. Assoc858 F.2d 742, 745 {6Cir.
1992); Martin v. Associated Truck Lines, In@p1 F.2d 246, 248 {6Cir. 1986); Marx v.
Centran Corp,. 747 F.2d 1536 {BCir. 1984);Communications Systemsg¢Inv. City of Danville
880 F.2d 887 (B Cir. 1989). Roth Steel Products v. Sharon Steel Gofp5 F.2d 134, 155 (6th
Cir. 1983); Neighborhood Development Corp. v. Advisory Cour32 F.2d 21, 23 (6Cir.
1980). Likewise, a motion to amend may be deniatlis brought afte undue delay or with
dilatory motive. Foman v. Davis371 U.S. 178 (1962)Prather v. Dayton Power & Light Co.
918 F.2d 1255, 1259 {(6Cir. 1990). InBrooks v. Celeste89 F.3d 125 (8 Cir. 1994), the court
repeated and explicated tRemanfactors, noting that “Delay byself is not a sufficient reason
to deny a motion to amend. Notice and suligthprejudice tothe opposing party are critical
factors in determining whether @amendment should be grantedd. at 130, quotingHead v.
Jellico Housing Authority870 F.2d 1117, 1123'6Cir. 1989).

In the September 16 Order denying thempmotion to amend, & Magistrate Judge
relied on his decision denying a similar motion by the same counBelgim v. Mitchell 2015
U.S. Dist. LEXIS 125768 (S.DOhio, Sept. 15, 2015). IRaglin the Magistrate Judge noted
that in Glossip the Supreme CouinterpretedHill v. McDonough 547 U.S. 573 (2006), as
follows:

In Hill, the issue was whether a challenge to a method of execution
must be brought by means of an application for a writ of habeas
corpus or a civil action undé&r1983 Id., at 576, 126 S. Ct. 2096,
165 L. Ed. 2d 44We held that a method-of-execution claim must
be brought undeg1983because such a claim does not attack the
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validity of the prisoner'sanviction or death sentencel., at 579-
580, 126 S. Ct. 2096, 165 L. Ed. 2d 44

Glossip 135 S. Ct. at 2738 In the analysis irRaglin incorporated in t& prior denial of
amendment, the Magistrate Judgeedothis Court’s prior reliance olkdams v. Bradshavb44

F.3d 481 (6th Cir. 2011)to exercise jurisdiction over method-of-execution claims in habeas
corpus:

In Adams v. Bradshaw644 F.3d 481 (6th Cir. 2011dhe circuit
court was faced with Ohio's claim, relying Biill, that the district
court lacked jurisdiction in habeas corpus over a lethal injection
claim. The court held:

The Warden's contention thidtll "holds that a challenge

to the particular means by which a lethal injection is to be
carried out is non-cognizable in habeas" is too broad.
Nowhere inHill or Nelsondoes the Supreme Court state
that a method-of-execution challenge is not cognizable in
habeas or that a federal court "lacks jurisdiction" to
adjudicate such a claim inhmbeas action. Whereas it is
true that certain claims that can be raised in a federal
habeas petition canhde raised in & 1983action, see
Preiser, 411 U.S. at 500it does not necessarily follow
that any claim that can be raised iB 4983action cannot

be raised in a habeas petition, Seerell v. United States
564 F.3d 442, 446 n.8 (6th Cir. 2008)oreover Hill can

be distinguished from thisase on the basis that Adams
has not conceded the existence of an acceptable
alternative procedure. Séd7 U.S. at 580Thus, Adams's
lethal-injection claim, if sccessful, could render his death
sentence effectively invalid. Furthedelson'sstatement
that "method-of-execution chenges[] fall at the margins

of habeas,541 U.S. at 646strongly suggests that claims
such as Adams's can be brought in habeas.
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Id. at 483 (parallel citations omitted). Relying on that language
from Adams this Court has consistentheld it has jurisdiction in
habeas over method-of-execution claif@sapen v. Bobhy2012
U.S. Dist. LEXIS 121036, *3-8 (S.D. Ohio 201 2yaddy v. Coyle
2012 U.S. Dist. LEXIS 94103, *7 (S.D. Ohio 2013heppard v.
Robinson 2012 U.S. Dist. LEXIS 121829, *1 (S.D. Ohio 2012)
Bethel v. Bobhy2012 U.S. Dist. LEXIS 154041, *1-2 (S.D. Ohio
2012) Sheppard v. Warder2013 U.S. Dist. LEXIS 5560, *21-22
(S.D. Ohio 2013)Turner v. Bobby2013 U.S. Dist. LEXIS 39470,
*3-4 (S.D. Ohio 2013)

Raglin, supra at *11-12. The Magistrate Judge concludéti$ Court's former application of
Adamsto allow death row inmates such as Raglin to proceed simultaneouSIy 983 and

habeas cannot stand in light@fossip” Id. at *13.

Sheppard’s Proposed New Habeas ClaimsAre Solely Method-of-Execution Claims
Cognizable Only Under § 1983

All four of Sheppard’s proposed new claiar® directed to Ohio’s method of execution
by lethal injection, to wit, bglaiming that method violatesdtEighth Amendment (First Ground
for Relief), the Fourteenth Amendment Due Process, Privileges or Immunities, and Equal
Protection Clauses (Second and Third Grounds for fRediefederal statutes asserted to preempt
Ohio law (Fourth Ground for Relief).

Sheppard does not deny thia¢se are method-of-executiomiohs. Instead, he says, the
Supreme Court irGlossip does not really mean that all thed-of-execution claims must be
brought in a § 1983 action. These claims, he sagglifferent because (1) he does not propose
to plead in this case aomwstitutional alternative methodf execution, (2) he seeks an

unconditional writ of habeas corpus hereogposed to a permanent injunction in the § 1983
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case, and (3) relief here would preclude his execution altogetnereas relief in the § 1983
case would only preclude execution by thethrod enjoined. (Motion, ECF No. 70, PagelD
1039, 1040-43).

Nowhere in the sixty-five pages they havetten on this Motion do Sheppard’s counsel
actually compare the substance of the claims he has made in the Protocol Litigation and those he
wishes to make here. Instead, the comparis@il is terms of remedy. Sheppard’s proposed
new habeas claims are set forth above. In the Protocol Litigation, Sheppard pleads the following
claims:

Twentieth Cause of Action: Eighth Amendment Violation Based
On Substantial Risk Of Serious Harm In The Form Of Severe,
Needless Physical Pain And SuffegiDue To The Identity Of The
Drugs In The Execution Protocol.

Twenty-First Cause of Action: Eighth Amendment Violation
Based On Substantial Risk (Ferious Harm In The Form Of
Severe, Needless Physical Pain And Suffering Due To The Source
Of The Drugs In The Execution Protocol.

Twenty-Second Cause of ActionEighth Amendment Violation
Based On Substantial Risk (Herious Harm In The Form Of
Severe Mental Or Psychological Pain, Suffering And Torturous
Agony Due To The Identity Of The Drugs In The Execution
Protocol.

Twenty-Third Cause of Action: Eighth Amendment Violation
Based On Substantial Risk (Herious Harm In The Form Of
Severe Mental Or Psychological Pain, Suffering And Torturous
Agony Due To The Source Of The Drugs In The Execution
Protocol.

-18 -



Twenty-Fourth Cause of Action: Eighth Amendment Violation
Based On Substantial Risk Of Serious Harm In The Form Of A
Lingering Death.

Twenty-Fifth Cause of Action: Eighth Amendment Violation
Based On Substantial Risk (Ferious Harm In The Form Of
Being The Subject Of An Unghified, Spectacle Execution Or
Attempted Execution.

Twenty-Sixth Cause of Action: Eighth Amendment Violation
Based on Substantial Risk of Serious Harm in the Form of Being
Subjected to an Unwanted, Non-Consensual Human
Experimentation of an Execution.

Twenty-Seventh Cause of ActionEighth Amendment Violation
Based on Substantial Risk of Serious Harm in the Form of
Maladministration or ArbitraryAdministration of the Execution
Protocol.

Twenty-Eighth Cause of Action: Eighth Amendment Violation
Based On Substantial Risk (Ferious Harm In The Form Of
Being Subjected To An ExecutioRrotocol That Is Facially
Unconstitutional Because It Do&ot Preclude The Execution Of
An Inmate That [sic] Is Categorically Exempt From Execution.

Twenty-Ninth Cause of Action: Eighth Amendment Violation
Based on Deliberate Indifferemcor Reckless Disregard of
Substantial Risk of Harm to Plaintiff.

Thirtieth Cause of Action: Fourteenth Amendment Due Process
Violation For Failure To Complyith Federal Investigational
New Drug Application Regulationd/ith Respect To The Method
And Choice Of Drug To Be Usdd Plaintiff's Execution.

Thirty-First Cause of Action: Equal Protection Violations

Related To Defendants’ Failures To Comply With The IND
Application Laws.
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Thirty-Second Cause of Action:First Amendment Free Exercise
Clause and RLUIPA Violation.

Thirty-Third Cause of Action: Eighth Amendment Violations
Based On Substantial Risk (Ferious Harm In The Form Of
Severe, Needless Physical ®tental/Psychologial Pain And
Suffering Due To Plaintiff's Unige, Individual Characteristics
And Application Of The Execution Protocol.

Thirty-Fourth Cause of Action: Equal Protection Violations
Related To Plaintiffs UniqueIndividual Characteristics And
Application Of The Law, Inalding DRC Defendants’ Execution
Protocol and Ohio’&xecution Statute.

(Case No. 2:11-cv-1016, EQ¥o. 603, PagelD 10854-55.)

The Twentieth through Twenty-Ninth and Thirty-Third CausesAdtion are all pled
under the Eighth Amendment. The Thirtieth Gao$ Action pleads a due process violation of
Sheppard’s right to have thea® of Ohio comply with fedekarug regulation statutes and the
Thirty-First an equal protection claim basedtbe same failure. The Thirty-Second Cause of
Action purports to plead a claim under the FEeeercise Clause and RLUIPA. Lastly, the
Thirty-Fourth Cause of Action purports to pleadesqual protection claimelated to Sheppard’s
“unique, individual characteristi¢s.Sheppard’s counsel have not attempted to show which of
these claims have some overlap with hisdasbgrounds and which do not, although he has made
no habeas claim that his convan is unconstitutional under theder Exercise Clause. Except
for the Twenty-Eighth Cause of Action, his Eigi&mendment 8 1983 claims appear to overlap
completely with his Eighth Amendment les claims, except they are disaggregated.

Sheppard’s argument about how differenaedorms of relief permit both cases to

proceed simultaneously is not persuasive. Ité&e prove in the Protocol Litigation that every
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possible method of lethal injgon execution is unconstitutional.€i, what he believes he can
prove in this habeas sa), then the Court will grant i permanent injunctive relief against
whichever protocol happens to be in placehat time his execution is scheduled and would
renew the injunction for each new method which was thereafter shown to be unconstitutional.
Conversely, if he can obtain amconditional writ of habeas corpubat is of course a better
result for him, but it is very difficult fothe Court to understand how post-judgment legal and
factual developments can maltkis conviction and sentencetroactively invalid.

It is of course true thahere are post-judgment legal developments which have made
other death sentences invalid, e.g., exeoutf the intellectually disabledAtkins v. Virginia,

536 U.S. 304 (2002)) or of those who comnditteurder before the age of eighte&ofer v.
Simmongs 543 U.S. 551 (2005)). There are alsotpodgment factual developments which
preclude execution because of ezgirical prohibitions on executing certain categories of
personsge.g., Panetteand Martinez-Villareal, supra. Finally, post-judgment discovery of facts
that existed pre-judgment can alsovalidate a conviction, e.g., wheBrady material is
discovered at any time post-trial.

These kinds of facts are different from thads of facts on which Sheppard relies. The
fact that drugs previously available and fowadstitutional by the Supreme Court are no longer
available or not presently aNable does not make a conwact in contemplation of the
availability of the previously-used drugs retrtvaely unconstitutional. It may make the use of
substitute drugs unconstitutional, but thataisviolation wholly curable by a § 1983 action

attacking that method of execution.
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A court sitting in habeas corpus is toakwate whether a petiner's custody or death
sentence is infected with unconstitutionality. cbmducting that evaluation, the court is usually
limited to the state court recordCullen v. Pinholster,563 U.S. 170 (2011). Pinholster
interpreted the language of 28 U.S.€.2254(d)(1) as “backward-looking.”ld. at 182.
Sheppard in contrast appears to intend ®ater a new record in this Court to ground his
constitutional claims, a move precluded Pipholsterbut perfectly within the ambit of § 1983
litigation.

It is true that this Court has previousifowed claims to proceed simultaneously in §
1983 and habeas based on an expansive readidgaifs, supra But Judge Frost of this Court,
the District Judge to whom thgzase is assigned, had hef@ldssipnow undeniably upends that
practice.” Henderson v. Warder2015 U.S. Dist. LEXIS 134120 (S.D. Ohio Sept. 30, 2015)
Hendersonis correct in readinglossipas unequivocally requirinmethod-of-execution claims
to be brought in a § 1983 actiorbtare decisisargues for the same result here. Because all
Sheppard’'s proposed new claims are methodxetation claims, they arnot cognizable in
habeas corpus.

Sheppard’s argument that he must proc@ediltaneously in 8§ 1983 and habeas based on
the statute of limitations holding iBooey v. Strickland479 F.3d 412 (8 Cir. 2007), is also
unpersuasive. If, aGlossip holds, method-of-execution clainmust be brought in a § 1983

action, they are not cognizabiehabeas, regardless of whbe statute of limitations runs.

® Despite its evident relevandgéendersoris not cited in Sheppard’s papers. Counsel are reminded of their
obligation to disclose such authority imposed by Ohio Rule of Professional Condud23.3(a)
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Because the Proposed Second Amended and Supplemental Petition raises only method-
of-execution claims not cognizable in habeaspus, the amendment would be futile and the
Motion to Amend is DENIED.

The Court does not consider whether thetibfo might also be deniable as evincing a
dilatory motive.

The Court also does not consider, becauseénties have not briefed the question and it
is not necessary to decide at this time, WwhetSheppard’s proposed new claims state a claim
upon which relief could be granted with suffidiespecificity to satisfy the habeas pleading
standards or whether the alleged constitutional violations can be demonstrated from clearly

established Suprent@ourt precedent.

This is a Second-or-Successive Habeas Peiiti That Must be Transferred to the Sixth
Circuit

Having denied the requested amendmens @ourt is faced again with the question
whether original Petition is a second-or-successipplication for habeas corpus relief. The
Magistrate Judge previoysconcluded the habeas claims ialy pled in this case were not
second-or-successive because Sheppard had aewilyg habeas claims when Ohio adopted a
new lethal injection protocoh September 2011. That conclusion was, of course, based on the
now-rejected overbroad readingAdlams v. BradshawBecausé&slossip“upends” that reading,
it also undermines the prior conclusiom the second-or-saessive question.

On its face, the Petition is second-or-suceessilt is second-in-time, as noted in the

Procedural History above, and it purports to meleems for relief sounding in habeas corpus.
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Under those circumstances, this Court is obligenlansfer the case tbe Sixth Circuit under 28
U.S.C. § 2244(b).

Sheppard’'s law-of-the-case argument te ttontrary is not psuasive. Under the
doctrine of law of the case, findings made at poet in the litigation become the law of the
case for subsequent stages of that same litigatldnited States v. Moore®@8 F 3d 1419, 1421
(6™ Cir. 1994), citingUnited States v. Beld88 F.2d 247, 250 {iCir. 1993).

While the “law of the case” doctrine is not an inexorable
command, a decision of a legal issue establishes the “law of the
case” and must be followed inl @ubsequent proceedings in the
same case in the trial court or on a later appeal in the appellate
court, unless the evidence on a subsequent trial was substantially
different, controlling authority l&since made a contrary decision

of the law applicable to such issues, or the decision was clearly
erroneous and would workmaanifest injustice.

White v. Murtha377 F.2d 428 (B Cir. 1967), quoted approvingly iAssociation of Frigidaire

Model Makers v. General Motors Coybl F.3d 271, (6 Cir. 1995). But, “[a]t the trial level,

the doctrine of the law of the case is little ma@han a management practice to permit logical
progression toward judgment. Rrégment orders remain interlocutory and can be reconsidered
at any time.” J. Moore, Federal Practice 20).404 (1993 ). The purpe®f the doctrine is
twofold: (1) to prevent the canued litigation of settled issueand (2) to assure compliance by
inferior courts with the desions of superior courtsUnited States v. Tod®20 F.2d 399 (6

Cir. 1990), citing Moore'ssupra Here the law of the case eti on an expansive reading of
Adams which is no longer tenable in lighaf higher controlling authorityGlossip No
substantive unfairness is worked on Sheppard who can, as outlined above, obtain both

substantive review and adequagdief on his claims in the Pratol Litigation. Moreover, this
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Court has no subject matterigdiction over a second-or-susséve habeas applicatioBurton
v. Stewart 549 U.S. 147 (2007). Subject matter juicidn cannot be created by a mistake of
law embedded in the law of the case.

The ruling above denying amendment impliest tine original Petition in this case does
not state a claim upon which habealef can be granted bes®imethod-of-execution claims
must be brought in a § 1983 acti But we have been red¢gnreminded by the Sixth Circuit
that our duty is to tranef the case to that court for any such decisibloreland v. Robinsgn
___F.3d ___, 2016 U.S. App. LEXIS 2339"(Gir. 2016), citingn re Sims 111 F.3d 45 (8
Cir. 1997).

The question of transfer under 28 U.S.C. 84B) is a non-dispds/e pretrial matter
which is within the initial decisional authoritf a Magistrate Judge to whom the case has been
referred® It is accordingly ORDERED that this case be transferred to the Sixth Circuit for a

determination of whether it can proceed. The effective date of this transfer is STAYED until

review of this Order by Judge Frost.

February 16, 2016.

s Michael R. Merz
United StatesMagistrateJudge

¢ Although the Capital Habeas Unit of the Federal Deféadffice for Southern Ohio is known to contest this
position, they have conceded in another case that theoeSixth Circuit authority directly in point. The Sixth
Circuit has regularly accepted transfender § 2244(b) from this Magiste Judge without questioning the
authority.
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