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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 
 
BRACIE T. WELDON,  
 
             Pla int iff  
 
v.            Case No. 1 :12 -cv -279-HJW 
 
WARREN COUNTY CHILDREN  
SERVICES, e t  a l,  
 
         Defendants  

ORDER 
 

 This mat ter is befo re  the  Court  upon the defendant ’s “Mot ion to 

Dismiss”  (doc. no. 11), w hich pla int iff opposes. Having full y considered 

the record, inc luding the pleadings, the part ies’  brie fs, and the ora l 

arguments heard in conjunct ion w ith the  pre t ria l co nference, the Court  

w il l grant  the mot ion for the follow ing reasons:  

I . Background  

 Pla int iff Brac ie  T . Weldon w as hired by the Warren County 

Children Services to w ork  as a  case manager beginning February 28, 

2011. She did not  make it  through her probat ionary peri od and w as 

terminated  less than six  months la ter  on September 27, 2011  for “fa iling 
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to meet  the standards of the Protec t ive  Services Ca sew orker posit ion” 

(doc. no. 26 a t  22) . She indicates her employer found  her “to be 

ineffec t ive  in her w ork  posit ion through lack of  product ion ” but  c la ims 

her lack  of product ion w as due to “the oppressive a t t itudes and 

conduct  tow ard [her]” ( Id . a t  9 , ¶ 25). She compla ins that  a  female 

supervisor  c rit ic i zed her a t t ire  “w hile  other employees are  permit ted to 

w ear c lothing that  has been characterized as inappr opria te  w hen w orn 

by pla int iff” ( Id . a t  7 , ¶  18). Pla int iff conc ludes  that  she w as subjected 

to “ discrim inatory t reatment  . . . because of her sex a nd race ” ( Id . a t  3 , 

¶ 1).  

 On October 11, 2011, pla int iff filed a  charge of di scrim inat ion w ith 

the Equal Employment  Opportunity Commission (“EEOC” ), a lleging race 

and sex discriminat ion (doc. no. 17 -1 a t  20). On January 27, 2012, the 

EEOC mailed a  “ Dism issa l and Not ice of Suit  Rights”  le t ter, advising 

pla int iff that  if she w ished  to file  a  c la im in  federa l court , she  had 90 

days to  do so . See 42 U.S.C. §  2000e-5(f)(1).  

 On April 5 , 2012 , the  p la int iff t imely filed a  six -count  federa l 

compla int , a lleging race discriminat ion  and re ta lia t ion under T it le  VI I ,  
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and four sta te  c la ims  for slander per se, slander per quod, w rongful 

discharge, and negligent  inflic t ion of  emot iona l dist ress  (doc. no. 1) . 

She sued  her former employer (Warren County Children Service s) and 

various individua l defendants (tw o supervisors, thr ee county 

commissi oners, the Execut ive  Direc tor of Warren County Jobs  &  Family 

Services, and “various John Does and Jane Does”) . 

 On June 4, 2012, the defendants moved to dismiss certa in  c la ims 

and defendants (doc. no. 11). Pla int iff responded (doc. no. 18), and 

defendants replied (doc. no. 23). On July 5 , 2012, p la int iff moved to 

amend and at tached a proposed “First  Amended Compla int ” (doc. no. 

17). The defendants opposed  leave to amend, la rge ly on grounds of 

fut ility (doc. no. 22).  

  On August  2 , 2012, the Court  he ld a  pre t ria l confer ence and heard 

ora l arguments on the pending mot io ns. Pla int iff’s pr oposed “First  

Amended Compla int ”  fixed one minor defect  (i.e . a  typographica l error 

regarding a  sta tute  number ) pointed out  by defendants , reasserted a ll 

the same c la ims , and added a c la im for “intent iona l inflic t ion of 

emot iona l dist ress” in a  new  Count  Seven. As Rule  15(a)(2) of the 



4 
 

Federa l Rules of Civil Procedure provides that  cour ts should free ly 

grant  leave to amend w hen just ice  so requires, and as pla int iff sought  

to a mend fa irly ea rly in this  ca se, the Court  granted leave to amend 

(doc. no. 25). The “First  Amended Compla int ”  w as  filed in the record 

(doc. no. 26).  

 In conjunct ion w ith the pre t ria l conference, the Co urt  heard ora l 

argument  on the  defendants’ “Mot ion to Dismiss”  (doc. no. 11) as 

applied to the “First  Amended Compla int .”  While  an amended compla int  

supersedes the prior pleading, and any mot ions perta ining to the  prior  

pleading  are  genera lly rendered moot , the defendants pointed out  t hat  

the ir  arguments for dismissa l  appl y e qually to the  pla int iff’s reasserted 

c la ims.  Moreover, t he defendants’ repl y brie f spec ifica lly  addressed the  

“First  Amended Compla int .”  Defense counsel expressed concern about 

the expense to the part ies of repet it ive  re -brie fing.  

 Under the c ircumstances, and given that  the part ies w ere  

a fforded  full opportunity to ora lly argue the iss ues as applied to  the  

“Fir st  Amended Compla int ,”  the Court  found that  re -brie fing w as not  

necessary. In the interests of just ice , and to avoi d duplica t ion of filings 
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and needless expense to a ll part ies, the Court  ordered that  the 

defendants’  mot ion to dismiss be re insta ted w ith respect  to the  “First  

Amended Compla int .”  The issues in th at  mot ion, as ora lly argued before  

the Court  w ith respect  to the First  Amended Compla int , w ill b e 

addressed be low . 

I I . Standard of Review  

 Mot ions to dismiss pursuant  to Rule  12(b)(6) for fa ilure  to sta te  a  

c la im for w hich re lie f may be granted test  the suff ic iency of a  

compla int , and the first  step is to ident ify any co nc lusory a llegat ions.  

Ashcroft  v. Iqba l , 129 S.Ct . 1937, 1950 (2009). T o survive a  mot ion to 

dismiss, “ a  compla int  must  conta in suffic ient  fac tua l mat ter,  accepted 

as t rue, to sta te  a  c la im to re lie f that  is plausib le  on its face. ” Id . a t  

1949 (quot ing Bell At l. Corp. v. Tw ombly , 550 U.S. 544, 550 (2007)). “A 

c la im has fac ia l plausibility w hen the pla int iff pl eads fac tua l content 

that  a llow s the court  to draw  the reasonable  infere nce that  the 

defendant  is liable  for the misconduct  a lleged.”  Id . Although the court  

must  accept  w ell  ple d fac tua l a llegat ions of the compla int  as t ru e  for 

purposes of a  motion to dismiss, the court  is “ not  bound to accept  as 
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t rue a  lega l conc lusion couched as a  fac tua l  a llegat ion.”  Be ll At lant ic , 

550 U.S. a t  555. 1 

 Init ia lly, p la int iff suggests that  “the defendants have a t tacke d 

port ions of the Compla int  by present ing supposit ion  of mat ters outside 

the Compla int ” and that  “[a ]s a  result  of such mate ria ls conta ined and 

a t tached to the Defendants’ mot ion, it  is moved by Pla int iff that  the 

mot ion to dismiss be st ricken or . . . to t reat  sa i d mot ion as one for 

summary judgment” (doc. no. 18 a t  1 -2).  

 I t  is inappropria te  for pla int iff to assert  a  “mot io n” in a  responsive 

brie f. Pla int iff’s suggest ion  is a lso merit less. In conformity w ith the  

loca l rules, the defendants a t tached a copy of an u npublished opinion to 

the ir mot ion, not  any “evidence” (doc. no. 11 -1). See  S.D. Ohio Loca l 

Rule  7 .2(b)(4) (“if unreported or unoffic ia lly publ ished opinions are 

c ited, copies of the opinions sha ll be made ava ilab le  . . . by opposing 

counsel”). A c ita t ion to an unpublished opinion and an a t tached 

courtesy copy provide no reason to t reat  the defend ant ’s mot ion to 

dismiss as one for summary judgment . The  Court  w ill  consider the 

                                                 
1Although both part ies a lso c ite  Rule  12(b)(1) (see doc. nos. 11 a t  1 ; 18 
a t  3), subjec t -mat ter jurisd ic t ion is not  a t  issue here . 
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mot ion to dismiss under Rule  12(b)(6) .  

I I I . Discussion  

A. Pla int iff’s Init ia l Reference to Inapplicable  Sta tutes  

 In the int roductory paragraph  of the “First  Amended Compla int ,” 

pla int iff rec ites that  she brings “this employment  discriminat ion act ion 

. . . under 42 U.S.C. §1981a, 42  U.S.C. §1983, 42 U.S.C. §2000e, e t  seq., 

29 U.S.C. §621, e t  seq., and Ohio  Revised Code §4122, e t  seq., based 

upon defendants’ discriminatory  t reatmen t  of pla int iff because of her 

sex and race creat ing a  host ile  w ork  environment  and re ta lia t ion” (doc. 

no. 26 a t  ¶ 1 ). Much of that  paragraph does not  appear to correspon d 

w ith the rest  of the a llegat ions in the First  Amend ed Compla int .  

 Defendants correct ly  point  out  that  s ome of these sta tutes are  not  

applicable  and that  pla int iff has not  ra ised any c la ims of sex  or age  

discriminat ion  in he r “seven causes of ac t ion” set  forth in the First  

Amended Compla int . Given that  pla int iff’s int roductory paragraph  

ment ions  “ discrim inatory t reatment  of pla int iff because of he r sex ,” the 

defendants move  to dismi ss  because the First  A mended Compla int  sets 

forth no fac ts to support  such a  c la im. Pla int if f’ s counse l conceded in 
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the w rit ten response, and aga in a t  ora l argument , that  pla int iff is not  

assert ing a  c la im of sex discriminat ion. For c larit y’s sake, and to the 

extent  such a  c la im could be read in to  the compla int ,  such c la im is 

subjec t  to dismissa l pursuant  to Fed. R. Civ. P. 12 (b)(6) for fa ilure  to 

sta te  a  c la im for re lie f.  

 Simila rly, a lthough the int roductory paragraph  re c ites that  

pla int iff (w ho is 36 years old) brings c la im s under 29 U.S.C. §  621, e t  

seq ., the Age Discriminat ion and Employment  Act  (“ADEA”) , t he rest  of 

the First  Amended Compla int  a lleges no fac ts w hatsoever reg arding 

age discriminat ion. Pla int iff does  not  a llege a  c la im of age 

discriminat ion in any of her “seven causes of ac t io n” set  forth in the 

First  Amended Compla int . The ADEA has  nothing to do w ith this case. 2  

 As for the  init ia l re ference to  42  U.S.C. §§  1981(a) and 1983 , 

pla int iff ’s  “ seven causes of ac t ion” set  forth in the rest  of the First  

Amended Compla int  do not  ment ion  these  sta tute s. Her T it le  VI I  c la im  

in Count  One a lleges only that  her employer “sought  to  displace [her] 

                                                 
2 Pla int iff  a lso erroneously re lies on 29 U.S.C. §  626, w hich c oncerns 
“r ecordkeeping, invest igat ion, and enforcement” under  the ADEA, as a  
basis for “ jurisdic t ion ” (doc. no. 26 a t  3 , ¶  2).  
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based upon race” (doc. no. 26  a t  10, ¶ 31). In other  w ords, she  is 

a lleging a  discre te  ac t  of discriminatory discharge, not  any “ c lass -w ide 

discriminat ion .” See Hunter v. Secretary of U.S. Army , 565 F.3d 986 , 

994-95 (6 th  Cir . 2009) (expla ining the diffe rence betw een an individua l's 

T it le  VI I  c la im of discre te -act  discriminat ion  and a  §  1981 act ion for 

c lass -w ide  discriminatory pract ices) . In her brie f, pla int iff devotes only 

a  single  sentence to this issue, succ inc t ly suggest ing in conc lu sory 

fashion that  these sta tutes  “appl y ” (doc. no. 18 a t  4). She c ites no 

authority, offers no explanat ion or lega l arg ument , and points to no 

fac ts in support .  To the extent  the int roductory paragraph rec ites th at  

pla int iff brings c la ims under these  sta tutes,  such c la im s have been 

insuffic ient ly pled and are  subject  to dismissa l . Pla int iff acknow ledges 

that  she only brings the c la ims listed in her seven  causes of ac t ion 

(doc. no. 18 a t  1).  

 The int roductory paragraph  further  rec i tes that  pla int iff brings a  

c la im  under Ohio R.C. §  4122 et  seq ., but  this appears to be another 

typographica l error. Pla int iff is presumably re ferring to Ohio R.C. §  

4112, given that  Count  Five asserts a  sta te  c la im of w ron gful discharge . 
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 As for the  int roductory paragraph’ s re ference to 42 U.S.C. §2000e , 

e t  seq., the First  Amended Compla int  does plead c la ims u nder T it le  VI I  

of the Civil Rights Act  of 1964, 42 U.S.C. §  2000e et  seq.  The Court  w ill 

next  consider the defendants’ arguments regarding the seven causes of 

ac t ion  actua lly a lleged in the First  Amended Compla int . 

B. T it le  VI I  Cla ims for Damages May Only Be Brought  Against  Employer  

 Pla int iff b rings  her first  cause of ac t ion (“ race  discriminat ion”) 

un der  T it le  VI I , but  re fers to unspec ified plura l “defendants .” The 

defendants correct ly point  out  t hat  pla int iff may only assert  T it le  VI I  

c la ims for compensatory damages aga inst  her employer  “ Warren 

County Children Services ” and that  no act ionable  T it le  VI I  c la im s ex ist  

aga inst  any supervisors or other defendant s individu a l ly . Johnson v. 

Univ. of Cinc innat i, 215 F.3d 561, 571 (6 th Cir.  2000) (holding that 

c l a ims for compensatory damages under T it le  VI I  can only b e brought  

aga inst  the employer); 3 Wathen v. Genera l Elec . Co., 115 F.3d 400, 404 

(6 th Cir.  1997) (holding that  a  supervisor w ho does not  otherw ise q ua lify 

as an “employer” cannot  be he ld individua lly liable  under T it le  VI I ); 

                                                 
3 Pla int iff does not  ask for any injunct ive  re lie f.  
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Conant  v. De law are C ty . Bd. of Com'rs , 2011 WL 4383444 (S.D.Ohio ) 

(same).  Pla int iff appea rs to concede this (doc. no. 18 a t  5). Thus,  

dismissa l of pla int iff’s T i t le  VI I  c la im in Count  One as to the individua l 

defendants is appropria te  pursu ant  to Fed. R. Civ. P. 12(b)(6).  

C. Fa ilure  to  Exhaust  Certa in Cla ims  

 1 . Reta lia t ion  

 Pla int iff’s second cause of ac t ion (“re ta lia t ion”) does  not  re fer to 

any sta tute , but  pla int iff expla ins in her brie f th at  she brings this c la im 

unde r T it le  VI I  (doc. no. 18 a t  5).  T it le  VI I  prohibits re ta lia t ion aga inst  an 

employee because she “ has made a charge, test ified, assisted, or 

part ic ipated in any manner in an invest igat ion, pro ceeding, or hearing” 

in connect ion w ith an a llegedly unlaw ful employment  pract ice . 42 

U.S.C. §  2000e-3(a). Pla int iff did not  indicate  in her EEOC Charge that  

she did any of these things.  

 As a  threshold mat ter, the defendants assert  that  pla int iff fa iled to 

ra ise this c la im in her EEOC Charge, and thus, fa iled to  administ ra t ive ly 

exhaust  it . “ As a  genera l rule , a  T it le  VI I  pla int iff cannot  bri ng c la ims in 

a  law suit  that  w ere not  inc luded in [her ] EEOC charge. ” Younis v. 
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Pinnac le  Airlines, Inc . , 610 F.3d 359, 361 (6 th  Cir. 2010) (c it ing 

Alexander v. Gardner Denver Co ., 415 U.S. 36, 47 (1974)); see a lso,  

Blessing v. Ohio University , 2011 WL 6076327, * 9  (S.D.Ohio).  

 Pla int iff init ia lly contends that  if the Court  cons iders pla int iff’s 

Charge (w hich she a t tached to her ow n compla int ), t he Court  must  

consider the exhaust ion issue on summary judgment  ( doc. no. 18 a t  5 , ¶  

C). Contrary to pla int iff’s assert ion, the defense of fa ilure  to exhaust  

administ ra t ive  remedies  may appropria te ly be res olved by mot ion to 

dismiss under Rule  12(b)(6).  See Youseff v. Ford Motor Co., Inc . , 2000 

WL 799314 at  * 3 , n. 3  (6 th Cir.  2000); Coleman v. Ohio Sta te  Univ . Med. 

Center , 2011 WL 3273531,  * 8  (S.D.Ohio ) (dismissing T it le  VI I  c la im for 

fa ilure  to exhaust);  Zubovich v. Wa l -Mart  Stores East , Inc ., 2010 WL 

1742117, * 3  (N.D.Ohio) (same) . In doing so, the Court  may appropria te ly 

consider the Charge w ithout  convert ing to summary j udgment . Weiner 

v. K la is &  Co., Inc . , 108 F.3d 86, 88 -89 (6 th Cir. 1997); Toth v. Grand 

Truck R.R., 306 F.3d 335, 348 (6 th Cir. 2002) (c ourt s may take judic ia l 

not ice  of orders issued by administ ra t ive  agenc ies, such as the EEOC, 

pursuant  to the ir de legated authority) . 
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 Administ ra t ive  exhaust ion is a  condit ion precedent  t o filing T it le  

VI I  c la ims in federa l  court . Z ipes v. Trans World Airlines, Inc ., 455 U.S. 

385, 392 (1982) (expla ining that  this is not  “jurisdic t iona l”). “ Before  

bringing a  T it le  VI I  c la im in federa l court , a  lit i gant  must  ra ise the c la im 

in a  . . . charge filed w ith the EEOC.” Hollimon v.  Shelby C oun ty , 2009 

WL 1119282, * 3  (6 th Cir. (Ky ); Amini v. Oberlin College, 259 F.3d 493, 

498 (6 th Cir.  2001). The charge must  be “suffic ient ly prec ise to ident ify 

the part ies, and to describe genera lly the act ion o r pract ices 

compla ined of.” 29 C.F.R. §  1601.12(b).  

 Although pla int iff urges the Court  to ignore the  st a tutory 

exhaust ion requirement , i t  is w ell -set t led that  filing an EEOC compla int  

is a  necessary prerequisite  to  filing a  T it le  VI I  suit  in federa l court . 

Davis v. Sodexho, Cumberland College Cafeteria ,  157 F.3d 460, 46 3 (6 th 

Cir.  1998); Amini , 259 F.3d a t  498. The purpose of an EEOC charge  is to 

give “ not ice  to the a lleged w rongdoer of its potent ia l li ability ” and 

enable  the  EEOC “ to init ia te  conc ilia t ion procedures in a t tempt to a void 

lit iga t ion.”  Dixon v. Ashcraft , 392 F.3d 212, 217 (6 th Cir. 2004). Courts 

have repeatedly he ld that  the fa ilure  to indicate  t he type of 
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discriminat ion be ing c la imed on a  charge form is mo re than a  “mere 

technica lity,” and may be grounds for dismissa l of a  c la im. Abeita  v. 

TransAmerica Mailings, Inc ., 159  F.3d 246, 250 (6 th  Cir.  1998); Davis, 

157 F.3d a t  462  (observing that  “the charge filing requirement  w oul d be 

w rit ten out  of the law , and the t riggering and conc ilia t ion funct ions 

disabled if the pla int iff's arguments w ere accepted ”). 

 Employees  w ho file  EEOC c harges often do so w ithout  counsel, 

and thus , th e exhaust ion requirement  may be sat isfied if the c l a im can 

be reasonably expected to grow  out  of the fac tua l a llegat ions in the  

EEOC charge.  Randolph v. Ohio Dep't  of Youth Servs., 453 F.3d 72 4, 732 

(6 th Cir. 2006); Davis , 157 F.3d a t  463. The Six th Circuit  has he ld that  

c la ims are  “ reasonably re la ted ” for purposes of exhaust ion w hen fac ts 

re la ted to the charged c la im “ w ould prompt the EEOC to invest igate  a  

diffe rent , uncharged c la im.”  Weige l v. Bapt ist  Hosp. of East  Tenn., 302 

F.3d 367, 380  (6 th Cir. 2002).  

 Courts w ill const rue charges libera lly, but  a  charge must  give the 

employer adequate not ice  of the na ture  of the employee’s a llegat ions 

and an opportunity to invest igate  and respond. Cole man v. Ohio Sta te  
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Univ. Med. Center, 2011 WL 3273531, * 8  (S.D.Ohio) . Although p la int iff 

indicates  in her brie f that  she w as “pro se” and “sought  to m ake a 

re ta lia t ion c la im before  the EEOC” (doc. no. 18 a t  5), her EEOC Charge  

re flec ts that  pla int iff checked only the box es for sex and race 

“discriminat ion .” She  did not  check “re ta lia t ion.” She  a lso did not  

provide  fac ts in the narra t ive  sect ion of her Charge indicat ing  she  had 

engaged in any protected act ivity  prior to her discharge (doc. no. 26 a t  

20). When a lleged r e ta lia t ion occur s before  the filing of the Charge , it  is 

not  excepted from Tit le  VI I ’s exhaust ion requiremen t . See Abeita , 159 

F.3d a t  254  (re ta lia t ion c la ims based on conduct  that  occurred b efore  

the charge is filed must  be inc luded in the  charge ); Kurtz v. McHugh , 

423 Fed.Appx. 572 , 576 (6 th  Cir. 2011) (same) . 

  “Discriminat ion and re ta lia t ion are  dist inc t  c la ims  w hich must  be 

c learly ident ified in the charge” and a  fa ilure  to check the box for 

re ta lia t ion coupled w ith a  fa ilure  to ment ion re ta l ia t ion or rec ite  fac ts 

a lluding  to such charge on the form const itutes a  fa ilure  to  exhaust  

administ ra t ive  remedies.  See, e .g.,  Adamov v. U.S. Bank Nat l. Assn. , 

776 F. Supp2d 447, 450 -452 (W.D. Ky. 2011)  (dismissing unexhausted 
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re ta lia t ion c la im because pla int iff’s EEOC Charge a lleged 

discriminat ion , but  fa iled to  ment ion any re ta lia t ion ). 

 Pla int iff’s Charge  a lleged disparate  t reatment ,  dis crim inat ion  due 

to race  and sex, and compla ined of her terminat ion (doc. no . 26 a t  20) . 

She did not  ment ion “re ta lia t ion” or indicate  she engag ed in any 

protected act ivity, and h er  narra t ive  in t he Charge w ould not  prompt the 

EEOC to invest iga te  a  separate  c la im of re ta lia t ion . See Younis , 610 

F.3d a t  363.  Her employer w as not  given any not ice  of such c la im, and 

the EEOC did not  issue  p la int iff a  “Right  to Sue” for su ch c la im. 

Although p la int iff now  argues  that  she intended to a llege  re ta lia t ion 

based on someone e lse ’s  earlie r charge (doc. no. 26 a t  9 , ¶  27), pla int iff 

c ites no authority for the  not ion that  she could do so. Pla int iff did not  

ment ion any fac ts regarding protected act ivity or r e ta lia t ion in her 

Charge and cannot  blame the  EEOC for her ow n omissi on.  Mere  “pro se” 

sta tus does not  excuse the fa ilure  to exhaust  a  c la im. Pla int iff ha s not  

show n any  p lausible  basis fo r equitable  re lie f from the exhaust ion 

requirement .  

 The Six th Circuit  Court  of Appeals has caut ioned th at  a l low ing 
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unexhausted c la ims to proceed in federa l court  w oul d deprive the  

employer of not ice  and frust ra te  the EEOC's invest i gatory and 

conc ilia tory role . Younis , 610 F.3d at  362. Pla int iff’s re ta lia t ion c la im  is 

unexhausted and subject  to dismissa l.  Nat iona l R.R. Passenger  Corp. v. 

Morgan , 536 U.S. 101, 110 (2002) (observing that  discre te  re ta lia to ry 

ac t  occurs , for purposes of charge filing requirement  of T it le  VI I , upon 

date  it  happens, such that  pla int iff must  file  t imely EEOC charge or lose 

ability to recover for it  in T it le  VI I  ac t ion ); 42 U.S.C.A. §  2000e –5(e)(1). 

 2 . Host ile  Work Environment  

 A lthough none of  the seven causes of ac t ion in th e First  Amended 

Compla int  indicate  that  pla int iff is  ra is ing a  “host ile  w ork  environment” 

c la im, the defendants note  that  the int roductory sect ion  of the First  

Amended Complaint  ment ions “host ile  w ork  environmen t .” To the  

extent  pla int iff may be a t tempt ing to assert  such a  c la im, defendants 

move to dismiss it  for lack  of exhaust ion  because pla int iff did not  ra ise 

it  in her EEOC Charge.  Instead,  her Charge a lleged that  she w as 

subjected to “diffe rent  terms and condit ions” and c ited severa l 

instances of a l leged disparate  t reatment , i.e . her fema le supervisor told 
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her she dressed inappropria te ly (i.e . like  a  “st rip per”), did not  t ra in her, 

did not  give pla int iff  an interim  eva luat ion , and gave pla int iff only a  

negat ive eva l uat ion on her last  day of employment .  

 Under T it le  VI I , tw o types of ac t ions may be brough t : (1) “discre te  

discriminatory ac ts,” and (2) c la ims a lleging a  “ho st ile  w ork  

environment .” Nat 'l R.R. Passenger Corp. v. Morgan, 536 U.S. 101,  

110-115 (2002) (“ Host ile  environment  c la ims are  diffe rent  in k ind fr om 

discre te  ac ts ”) . A host ile  w ork  environment  c la im inv olves “harassment  

that  unreasonably interfe res w ith [a  person’s] w ork  performance and 

creates an objec t ive ly int imida t ing, host ile , or of fense w ork  

environment .” Grace v. USCAR , 521 F.3d 655, 678 (6 th Cir. 2008). Where 

a  pla int iff  a lleges only discre te  ac ts of discriminat i on in a  Charge, the 

charge may not  be construed as ra is ing  a  “ host ile  w ork  environment ” 

c la im. Younis , 610 F.3d a t  362 ; Hunter , 565 F.3d a t  993 -94 (a lleged 

denia l s of t ra ining w ere discre te  ac ts of discriminat ion, ra th er than 

acts const itut ing a  host ile  w ork  environment ); Jones v. City of Frank lin , 

309 Fed.Appx. 938, 943 -44 (6 th Cir. 2009) (dist inguishing 

discre te -discriminatory -act  c la ims from host ile -w ork -environment  
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c la ims , and observing that  “ [n] o dec ision in this c ircuit  has he ld that  

EEOC charges regarding discre te  ac ts of discrim inat ion are  a lone 

suffic ient  to put  the EEOC on not ice  of a  host ile -w ork -environment  

c la im ”) , cert . denied, 130 S.Ct . 800 (2009) . 

 In her Charge, p la int iff compla ined of severa l discre te  ac ts of 

“disparate  t reatment” but  did not  a llege  a  “host ile  w ork  environment .”  

Younis , 610 F.3d a t  362  (“ the inc lusion in an EEOC charge of a  discre te  

ac t  or ac ts, standing a lone, is insuffic ient  to est ablish a  

host ile -w ork -environment  c la im for purposes of exhaust ion ”) ; Brow n v. 

City of Cleve land , 294 Fed.  Appx. 226, 234 -35 (6 th Cir.  2008) (holding 

that  an EEOC invest igat ion of a  host ile  w ork  enviro nment  c la im could 

not  reasonably be expected to result  from  a charge describing the 

denia l  of a  promot ion ). 

 Pla int iff may not  expand her c la ims beyond the scope of her 

Charge  and the EEOC’s invest igat ion.  See Scot t  v. Eastman Chem Co ., 

275 Fed. Appx. 466,  474-75 (6 th  Cir. 2008) (a ffirm ing dismiss a l of 

re ta lia t ion and host ile  w ork  environment  c la im s because they w ere  

"not  suffic ient ly described in her EEOC charge, w er e  not  invest igated 
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by the EEOC, and w ere not  reasonably w ithin the sco pe of the EEOC 

invest igat ion") ; McFagdon v. Fresh Market , Inc ., 2005 WL 2 768996, * 4-5 

(W.D. Tenn. ) (dismissing pla int iff's c la ims  for re ta lia t ion and  host ile  

w ork  environment  because pla int iff did not  ra ise them in her charge) . 

D. Negligent  Inflic t ion of Emot iona l Dist ress  (Count  Six)  

 Next , t he defendants  move  to dismiss pla int iff’s six th cause of 

ac t ion , w hich pla int iff incomplete ly capt ions as “inflic t ion of emot iona l 

dist ress .” Pla int iff a lleges that  the “[d] e fendant  terminated her 

employment  w ithout  benefit  of a  proper  performance review ” and that  

such conduct  w as  “negligent” (doc. no. 26 a t  14, ¶ ¶  52-53). Although 

pla int iff a lso asserts in conc lusory fashion that  this conduct  “ca n be 

considered extreme and outrageous ” (¶  56),  courts need not  accept  as 

t rue “ a  lega l conc lusion couched as a  fac tua l  a llegat ion.”  Be ll At lant ic , 

550 U.S. a t  555. Defendants apt ly point  out  that  pl a int iff’s “ amended 

compla int  cont inues to plead only negligent  conduct ” (doc. no. 23 a t  2).  

 As a  mat ter of law , Ohio law  does not  recognize negligent  

inflic t ion of emot iona l dist ress in the employment  te rminat ion context . 

Doe v. SexSearch.com, 551 F.3d 412, 417 (6 th Cir. 2 008) (observing  that 
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Ohio courts have limited “recovery for negligent  in flic t ion of emot iona l 

dist ress to instances w here the pla int iff has e ithe r w itnessed or 

experienced a dangerous acc ident  or apprec ia ted the  actua l physica l 

per il” ) (c it ing Heiner v. More tuzzo, 73 Ohio St .3d 80, 86  (1995); Gearing 

v. Nat ionw ide Ins. Co., 76 Ohio St .3d 34, 40 (1996)  (“Ohio courts have  

limited recovery for c la ims a lleging negligent  infl ic t ion of emot iona l 

dist ress to situat ions such as w here the pla int iff w as a  bystander to an 

acc ident  or w as in fear of physica l consequences to  his ow n person ” ).  

 Pla int iff does not  a llege that  she w itnessed or exp erienced a 

“dangerous acc ident ,” or that  she feared any “physi ca l peril.”  

Consequent ly, she has not  sta ted a  c la im for neglig ent  inflic t ion of 

emot iona l dist ress under Ohio law . See, e .g., Young v. Dayton, 2012 WL  

1680100, * 9  (S.D.Ohio) (observing that  Ohio does no t  recognize such a 

c la im in the employment  context  and expla ining that  “a  c la im of 

negligent  inflic t ion of emot iona l dist ress simply d oes not  fit  the  fac ts a t  

issue in this case”). Count  Six  is subjec t  to dismissa l as a  mat ter of law .  

 In her response, pla int iff t ries to recharacterize  this cause of 

ac t ion as intent iona l  inflic t ion of emot iona l dist ress. She a rgues that  
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her six th cause  of ac t ion ha s been “ c larifie d as intent iona l conduct” 

(doc. no. 18 a t  6). Pla int iff’s single  sentence cha racteriza t ion is 

conc lusory, ignores the fac ts a lleged in those coun ts, and fa ils to 

address the defendants’ lega l arguments.  

 Tak ing a ll w e ll -pleaded non -conc lusory fac tua l a llegat ions as 

t rue, Count s Six  compla in s of emot iona l dist ress arising from her 

employment  terminat ion, not  any conduct  that  rises to the “ex t reme 

and outrageous” leve l necessary to sta te  an act iona ble  c la im  of 

intent iona l inflic t ion of emot iona l dist ress . See Sinc la ir v. Donovan , 

2011 WL 5326093, * 11 (S.D.Ohio ) (J .Spiege l)  (“ w ithout  an a llegat ion of 

conduct  that , as a  mat ter of law , is ex t reme and ou trageous, p la int iffs' 

c la im must  be dismissed ”); Mille r v. Currie , 50 F.3d 373, 377 -78 (6 th Cir. 

1995) (“ I t  is w ell accepted that  intent iona l inflic t ion of emot ion a l 

dist ress c la ims may ent ire ly appropria te ly be dea lt  w ith . . . in a  mot ion 

to dismiss ” and observing that  a  t ria l court  may rule , as a  m at ter of law , 

that  certa in conduct  does not  rise  to the extreme leve l necessary to  

sta te  a  c la im ); Hanly v. Riverside Methodist  Hospita l, 78 Ohio App. 3d 

73, 82 (1991) (the a lleged conduct  must  be “ex t reme and outrageou s”); 
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Mann v. Cinc innat i Enquirer, 2010 WL 3328631, * 5  (O hio App. 1st  Dist .) 

(a ffirming dismissa l of c la im of intent iona l inflic t ion of emot iona l 

dist ress  for fa ilure  to sta te  a  c la im because the conduct  a lleged by 

pla int iff did not  rise  to the “ ex t reme and outrageous ” leve l ). Regardless 

of how  characterized, Count  Six  is subjec t  to dismi ssa l  for fa ilure  to 

sta te  a  c la im pursuant  to Rule  12(b)(6) . 

  Even i f p la int iff “intend s” Count  Six  to a llege “ intent iona l ” ra ther 

than “negligent” conduct , defendants a lso point  out  that  the polit ica l  

subdivision defendants are  immune from intent iona l tort  c la ims 

pur suant  to Ohio R.C. §  2744 (doc. no. 26 a t  3).  Moreover, Count  Six 

essent ia lly duplica tes Count  Seven, w hich is addres sed be low .  

E. Intent iona l Inflec t ion of Emot iona l Dist ress (Count  Seven)  

 Pla int iff’ s First  Amended Compla int  adds a  new  c la im 

incomplete ly capt ioned as “inflic t ion of emot iona l dist ress .” This c la im 

a lleg es that  “Defendant  Patric ia  L. Jacobs used her authori ty as 

Execut ive  Direc tor for Warren County Children Servi ces on behalf of 

sa id agency to cause Pla int iff’s employment  to be t e rminated” (doc. no. 

26 a t  15, ¶  58).  In her response, pla int iff indicates she intend s this  to be 
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a c la im of intent iona l  inflic t ion of emot iona l dist ress  (doc. no. 18 a t  6) . 

Like Count  Six , Count  Seven does not  a llege conduct  rising to the  

“ex t reme and outrageous” leve l necessary to sta te  a n act ionable  c la im 

of intent iona l inflic t ion of emot iona l dist ress . Hanly , 78 Ohio App.3d a t 

82. 

 Moreover, the p olit ica l subdivision defendants are  immune from 

such “intent iona l” tort  c la ims pursuant  to “ The Polit ica l Subdivision 

Tort  Liability Act ,”  codified in Ohio R.C. §  2744, e t  seq.  Spec ifica lly, 

Ohio R.C. 2744.02(A)(1)  provides that : 

“ a  polit ica l subdivision is not  liable  in damages in  
a  c ivil ac t ion for injury, death, or loss to person  or 
property a llegedly caused by any act  or omission 
of the polit ica l subdivision or an employee of the 
polit ica l subdivision in connect ion w ith a  
governmenta l or proprie tary funct ion .”   
 

“ As a  genera l rule , polit ica l subdivisions and the ir  employees are  not  

l iable  for injury caused by any act ion of the subdiv ision or it s employees 

in connect ion w ith a  governmenta l funct ion.”  Woods v. Miamisburg City 

Schools , 254 F.Supp.2d 868, 879 -80 (S.D. Ohio 2003) (dismissing tort  

c la im s pursuant  to Rule  12(b)(6) based on sta tutory immuni ty ).  

 Al though Ohio R.C. §  2744.02(B) provides some except ions to 
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immunity, t he  Ohio Supreme Court  has he ld that  this sta tute  does not  

provide an except ion for intent iona l inflic t ion of emot iona l dist ress or 

other intent iona l torts . Hubbard v. Canton City School Bd. of Educ., 97 

Ohio St .3d 451, 453 (2002); Wilson v. Stark  Cty. Dept . of Human Serv., 70 

Ohio St .3d 450, 452 (1994) (“[t ]here are  no except ions t o immunity for . . 

. intent iona l inflic t ion of emot iona l dist ress” ). This c la im is subjec t  to 

dismissa l  as a  mat ter of law . 

F.  Slander Per Se  (Count  Three ) and Slander Per Quod  (Count  Four ) 

 Pla int iff has named various county offic ia ls as def endants ( i.e .  

Jacobs, Barger, Gully, Ariss, South, Young, and var ious John/Jane 

Does). In Counts Three and Four, pla int iff a lleges that  the “ individua l 

defendants ” spoke “fa lse and defamatory” w ords about  her (doc. no. 26 

a t  11, ¶ ¶  38, 42 -43). Pla int iff does not  ident ify any part icular person a s 

the speaker of the a lleged slander. The fac tua l “background” sect ion 

a lleges only that  a  single  unident ified “management  offic ia l” ma de a 

single  sta tement  direc t ly to pla int iff, i.e .,  that  pla int iff “w as w earing 

c lothing that  suggested that  sh e w as a  prost itute” ( ¶  20). 

 Regardless of w hich defendant  may have spoken those  a lleged 
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w ords, t he defendants assert  that  any  “ polit ica l subdivision ” 

defendants, inc luding individua l defendants sued in the ir  offic ia l 

capac it ies , are  ent it led to immunity under Ohio law  for intent iona l torts , 

thereby w arrant ing dismissa l of such c la ims against  them pu rsuant  to 

Fed. R. Civ. P. 12(b)(6) . Defendants c ite  numerous Ohio cases holding 

that  defamat ion/slander  is c lass ified as an intent iona l tort  and that  

there are  no except ions to immunity for intent iona l torts  (doc. no. 11 a t  

10). See, e .g., Cooper , 81 Ohio App.3d a t  737; Holzbach v. Jackson 

Tw p ., 2000 WL 1035798  (Ohio App. 5  Dist ), discre t ionary review  denied, 

90 Ohio St .3d 1468  (2000). 

 In her response, p la int iff  a rgues that  one of the five  except ions to 

immunity applies  (doc. no. 18 a t  8). See Ohio R.C. §  2744.02(B) (2) 

(negligent  performance of proprie tary funct ion s) . Pla int iff ita lic izes the 

term “proprie tary funct ions” but  does not  exp la in w hat  proprie ta ry 

funct ion is a llegedly involved or w hy  this except ion w ould appl y. Ohio 

R.C. 2744.01(G)(1)(a-b) provides:  

“Proprie tary funct ion” means a  funct ion of a 
polit ica l subdivision that  is spec ified in division  
(G)(2) of this sect ion or that  sat isfies both of the 
follow ing:  



27 
 

(a) The funct ion is not  one described in division 
(C)(1)(a) or (b) of this sect ion and is not  one 
spec ified in division (C)(2) of this sec t ion;  
(b) The funct ion is one that  promotes or 
preserves the public  peace, hea lth, safe ty, or 
w elfare  and that  involves act ivit ies that  are  
customarily engaged in by nongovernmenta l 
persons.  
 

Division ( G)(2) provid es a  non -exc lusive list  of proprie tary funct ions , 

none of w hich are  pert inent  here. Division (C)(2 )(m) spec ifies  that  “t he  

operat ion of a  job and family se rvices department  o r agency ” is a  

governmenta l funct ion, ra ther than a  proprie tary fu nct ion.  

 Pla int if f does not  expla in how  the  intent iona l tort s a lleged in 

Counts Three and Four  (the slander c la ims) w ould involve “negligent ” 

performance of any  “proprie tary” funct ion  for purposes of Ohio R.C. §  

2744.02(B)(2) , nor does she c ite  any re levant  authority. Pla int iff has not  

show n that  th is  except ion applies, and thus, the immunity ana lys is 

conc ludes here . See Hortman v. Miamisburg, 110 O.St .3d 194, 197 

(2006) (expla ining that  if no except ion applies, the immunity ana lysis 

need not  go any further ). The “ polit ica l subdivision ” defendants ar e  

ent it led to immunity on Counts Three and Four .   

 In her res ponse, despite  arguing that  an except ion applies, 
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pla int iff appears (inconsistent ly) to concede the immunity  issue by 

indicat ing that  her slander c la ims are  only “aga ins t  the individua l 

defendants” (doc. no. 18 a t  7). At  ora l a rgument , pla int iff’s counse l 

expla ined that  he meant  the tw o defendants (Barger and Jacobs ) w ho 

are sued “individua lly” in the First  Amended Compla int . The defendants 

have not  argued for dismissa l of the  slander c la ims  aga inst  Barger and 

Jacobs “individua lly” based on immunity (doc. no. 2 3 a t  4).  

V.  Conc lusion  

 For the foregoing reasons, the defendants’  mot ion to dismiss is 

w ell -taken , and the c la ims and part ies subject  to dismissa l are  set  forth 

be low . The Court  observes that  this does not  dispos e o f the ent ire  case.  

The pla int iff’ s T it le  VI I  race discriminat ion c la im  in Count  One remains 

aga inst  the employer . Pla int iff’s slander c la ims in Counts Three and 

Four remain aga inst  Barger and Jacobs, “ individua l ly.” Also, t he  

defendants’ mot ion to dismiss  did not  address the fifth cause of ac t ion 

for w rongful discharge under sta te  law , Ohio R.C. §  4112, and thus, that  

c la im a lso remains.  

 Accordingly, the defendant s’ “Mot ion to Dismiss”  (doc. no. 11) 
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pursuant  to Rule  12(b)(6) is GRANTED , as foll ow s:  

1 . Any  “c la ims” of sex and age  disc riminat ion , or under 42 
U.S.C. §§ 1981 and 1983, are  insuffic ient ly pled and are  
DISMISSED for f a ilure  to sta te  a  c la im ; 
 
2 . Count  One  (T it le  VI I  race discrim inat ion ) perta in s only to 
the employer and is  DISMISSED as to any  individua l  
defendants;  
 
3 . the T it le  VI I  re ta lia t ion  and  host ile  w ork  environment  
c la im s are  DISMISSED for fa ilure  to exhaust  administ ra t ive  
remedies;  
 
4 . Counts Three  and Four  (sta te  slander c la ims ) are  
DISMISSED on grounds of immunity pursuant  to Ohio R.C. §  
2744, except  as to the tw o defendants sued “individ ua lly;”  
 
5 . Count  Six  (negligent  inflic t ion of emot iona l dist ress ) is  
DISMISSED for fa ilure  to sta te  a  c la im ; 
 
6 . Count  Seven (intent iona l inflic t ion of emot iona l dist ress ) 
is DISMISSED for fa ilure  to sta te  a  c la im and on grounds of 
immunity pursuant  to Ohio R.C. §  2744.  

 
Th is case sha ll proceed as scheduled.  
 
 IT  IS SO ORDERED. 
                  s/Herman J . Weber                    
       Herman J . Weber, Senior Judge  
       United Sta tes Dist ric t  Court  


