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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERNDIVISION

Case No. 1:12-cv-495
UNITED STATES OF AMERICA,
Chief Judge Susan J. Dlott

Haintiff,
V.
: ORDER GRANTING DEFENDANT'S
JEANNINE B. LAMBERT, et al., : MOTION TO AMEND ADMISSIONS
: AND DENYING PLAINTIFF'S
Defendants. : MOTION FOR PARTIAL SUMMARY
: JUDGMENT

Plaintiff United States of America broughis action against Defendant Jeannine B.
Lambert, claiming that Mrs. Lambert is lialfte tax penalties assessed against her under 26
U.S.C. § 6672. Plaintiff seeks a judgment of liabifitas well as enforcement of associated
federal tax liens through the judicial sale ofesal tracts of land which Mrs. Lambert and her
husband transferred into a trust fioeir sons, Steven and Randall Lambert. This matter is before
the Court on Defendant’s Motion to Amend/Cantr Response to Request for Admissions (Doc.
34) and Plaintiff's Motion for Péial Summary Judgment (Doc. 35)-or the following reasons,
Defendant’s motion (Doc. 34) is GRANTED aRthintiff’'s motion (Doc. 35) is DENIED.

. BACKGROUND

Defendant Jeannine B. Lambert’s husbddohald R. Lambert, opened “Lambert’s”
grocery store in the early 1970’s. (LamHbeep. 10-11, Doc. 36-1 at PagelD 222.) Lambert’s
was located in Aid, Ohio for three years befibraoved to Heckla, Ohio, where the store operated

until 2007. (d. at 14-15, PagelD 223.) Although theaeidate of incorporation is unknown,

! As discussed below, 26 U.S.C. § 6672 provides that any person who had a duty to collect and pay over corporate
payroll taxes withheld from the wages of employees shall be liable for a penalty equal totiné @fntaxes the
person willfully failed to pay over to the government.
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Lambert’'s became incorporated under the ndmi&., Inc.” in the 1990’s, with the initials

referring to Mrs. Lambert’'s husband armhsDonald Lambert and Kevin Lambertld.(at 11,

16-17, PagelD 222-23.) Donald Lambert was the primary operator of the store before Kevin
Lambert succeeded him in the 1990’s. Kevin was the primary operator until the Lamberts made a
family decision to close the store in 2007d. @t 22—-23, 76-77, PagelD 225, 238.)

Mrs. Lambert worked at L&L part-timéhough she was not paid any wagesd. &t 21,
PagelD 224.) Although she was never padk) Mrs. Lambert contributed approximately
sixty-thousand dollars of her personal funds toghocery store in the late 1990’sld. @t 31-32,
PagelD 226-27.) Mrs. Lambert caatered the grocery store to Bdamily business that she was
helping out withid.), stating that she “[jJust helped hereldhere, like in the meat or the produce,
or things like that.” Id. at 12, PagelD 222.) Her primarnsponsibility at the store was to
operate the deli and assistmthe meat department, lattugh she would “help with some
paperwork in the office and write some checks/gndors” on occasion. (Def. Lambert’s Ans. to
Pl.’s Interrog. 3, Doc. 36-2 at PagelD 256.) Whshked to describe hexsponsibilities at the
store, Mrs. Lambert described them as follows:

| had children at home and | didn’t—I didmiork at the store. | just went on days

that | could or | wanted to and helpeddawys that | felt likd was needed. And |

did anything there was to do, reallyl have stocked ahl| helped him get
different—the meat departmentt the produce department.

As time went on, the children were grown. dAnvent to the store. . . . | would do

just about like | said | did. . . . [I]f Keviwas gone to run errands or whatever, after

he started working in the s&@rthen I would . . . help himout . ... Even |—I still
worked back in the store, in the deli at that time. After later years we had a deli.
And | helped worked there. ...l would. go ... up to #hoffice there, right

before we got out of the store, and helped out enough, answered the phone and do
things like that. But as far as just ligdeing the business lady, | didn’t do that.

But | could go ahead and hadpt and do it if | had to.
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(Lambert Dep20-21, Doc. 36-1 at PagelD 224.) Mrs. Lamrilheld the title ofecretary at L&L

at some point during the stosedperation; however, she did not recall who decided she was the
secretary or when she held that title. With redarithe duties associated with the title, she stated
that she “never did anything. | was never thereld. dt 25, PagelD 225.)

According to Mrs. Lambert, her son Keviniparily handled the financial affairs of the
grocery store, although she testified thatshad sign checks for the company, pay company
utilities and suppliers, and ti@uthority to make purchases on behalf of L&Ld. &t 35-36, 39,
PagelD 228-29; Def. Lambert’s Resp. to PI'sjRer Admis. No. 3—4, Doc. 36-4 at PagelD 268.)
Mrs. Lambert also indicated that she was ableit® and fire employees and make deposits and
withdrawals of company money at the banft.ambert Dep. 27, 49, Doc. 36-1 at PagelD 226,
231.) However, Mrs. Lambert testified that performance of those tasks was not part of her job and
was required of her infrequently.ld(at 34—-35, PagelD 228.)

L&L eventually ran out of monegnd could no longer do businesdd. at 65, PagelD
235.) According to Mrs. Lambert, the Lambartade a family decision to cease operations in
June of 2007. Although Mrs. Lambert could not géo bought the company or for what price,
she indicated that the proceeds of the sale wexktogpay some of L&L'’s outstanding debtd.d. (
at 65-67, PagelD 235-36.) Mrs. Lambert testified sine knew that L&L was required to pay
payroll taxes during L&L’s operation, but that shd dpt take care of payroll or tax returns and
never made the decision to pay etbeeditors over the taxes.ld(at 41-42, 53, 68, PagelD 229—
30, 232, 236.) With regard to the payroll taXdss. Lambert testified that “Kevin was saying
that he was going to get them caught up. And . .. that's the way it was. But that was something

that Kevin took care of. He didelbanking and took care of that.ld(at 41-42, PagelD 229—



30.) Nevertheless, the taxes were not paid.

A delegate of the Secretary of the Treassulgsequently made various assessments of
recovery penalties against Mrs. Lambptrsuant to 26 U.S.C. § 6672, in the amount of
$202,928.65. (Decl. of George loannidis 1-2, Doc. 36-5 at PagelD 272—-73.) The Government
filed the instant action seeking a judgment that Masnbert is liable for the recovery penalties.
According to Plaintiff, Mrs. Lambert willfully féed to make payroll tax payments for L&L, Inc.
during quarterly periods betwe&898 and 2003. (Doc. 2.) Plaintiff also seeks enforcement of
the associated federal tax liens against ten tcddésd in Lawrence County, Ohio, record title to
which Mrs. Lambert and her husbaimansferred into a trust in 2087.(1d. at 4-9; PagelD 47—

52.) Plaintiff indicates that did not pursue this action agaii&vin Lambert, who determined
the pay of employees, took care of banking ardrtatters for the business, and was the major
point of contact between the staand suppliers, because he is believed to be judgment proof.
(Doc. 36, p. 14, n. 6, PagelD 212; Lambert Dep. 2728, 41-42, 45-46, 48-49, PagelD 226, 229—
31.)

. MOTION TO AMEND ADMISSIONS

On July 3, 2013, Plaintiff served requests for admissions, interrogatories, and document
requests on Mrs. Lambert through her counsel.’s(Req. for Admis. to Def. Jeannine B.

Lambert 2-5, Doc. 37-1 at PagelD 303-307.) Theest advised Mrs. Lambert that, pursuant to
Rule 36(a)(3) of the Federal Rules of Civil Procedure, theensaticluded in the request for

admissions would be deemed admitted unless Mrsbert served a written answer or objection

2 Plaintiff moved for partial summary judgment because Plaintiff only seeks enforcement of thelifsukereth
respect to six of ten tracts of land transferred to the truSge Doc. 35, p. 3, PagelD 198.) Because the Court
determines that genuine issues of material fact pregitadging Plaintiff's motion for partial summary judgment, the
Court declines to reach the issue dioecement of the federal tax liens.
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on Plaintiff’'s counsel within thirty days. Id. at 2, PagelD 303.)

On August 21, 2013, after Mrs. Lambert failedinoely respond to the request, counsel for
Plaintiff notified Mrs. Lambert’s counsel thidite admissions were deemed admitted pursuant to
Rule 36(a)(3) and that any attentp withdraw the admissions siLbe made by motion. (Letter
of Aug. 21, 2013, Doc. 37-2 at PagelD 331-32he correspondence also demanded responses to
the interrogatories and document requestsl.) (Mrs. Lambert, through counsel, served upon
Plaintiff responses to the discovery requestSeptember 3, 2013, including responses to the
requests for admissions. Ten days lateiSeptember 13, 2013, Plaintiff took Mrs. Lambert’'s
deposition.

Mrs. Lambert filed a Motion to Amenéldmissions on September 17, 2013. (Doc. 34.)

In the motion, Defendant moves the Court to petd@tamendment of theipr answerghat were
deemed admitted pursuant to Rule 36(a)(Bccording to Defendant, Plaintiff will not be
prejudiced by the amended admissions becausespenses were provided to Plaintiff prior to
Mrs. Lambert’s deposition. Defendant further emts that the extensive discovery requests and
Mrs. Lambert’s lack of knowledgef much of the subject matter made it “difficult to obtain and
finalize responses to discovery.”ld(at 2, PagelD 193.)

Plaintiff opposes the motion. (Doc. 37.) rggj Plaintiff argues that amendment would
not promote presentation of the merits of the caB&intiff indicates that its Motion for Partial
Summary Judgment does not rely on the deemetisatbns. As such, Plaintiff contends that
“[a]ssuming that the Court agretst the motion for partial summary judgment should be granted,
then Mrs. Lambert’s effort to hdraw her deemed admissions rglievant to the outcome of that
motion and will not promote the presentation of the merits of the casd.’at §, PagelD 296.)
Second, Plaintiff argues that it may be praed if the admissions are amended. Although
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Plaintiff was in possession of Mrs. Lambert’s @sges prior to the deposition, Plaintiff notes that
Mrs. Lambert did nofile the Motion to Amend Admissions until after her deposition. Plaintiff
claims that “[c]ounsel for the United States migave questioned her differently at her deposition
if the motion had been filed beforehand.1d.(@t 5, PagelD 296.) FingllPlaintiff claims that
Defendant has not shown good cause for the deldylaes not have a strong case on the merits.

A. Standards Governing Motionsto Amend Admissions

A matter in a request for admissions “is adnditti@less, within 30 days after being served,
the party to whom the request is directed egman the requesting party a written answer or
objection addressed to the matter aighed by the party or its attogné Fed. R. Civ. P. 36(a)(3).
FRCP 36(b) permits the withdrawal or amemahtnof admissions “if it would promote the
presentation of the merits ofalaction and if the court is notrgeaded that it muld prejudice the
requesting party in maintaining defending the action on the meritsFed. R. Civ. P. 36(b).

“A district court has considerable distiom over whether to permit withdrawal or
amendment of admissions.Kerry Seel, Inc. v. Paragon Industries, Inc., 106 F.3d 147, 154 (6th
Cir. 1997) (internal quotation marks and citationtted). The first prong of the test—whether
permitting an amendment would promote the presentation of the merits of the action—is satisfied
“when upholding the admission woypdactically eliminate any prestation on the nigs of the
case.” Clarkv. Johnston, 413 F. App’x 804, 818 (6th Cir. 2011) (quotiHgdiey v. United States,

45 F.3d 1345, 1348 (9th Cir. 1995)). With regrdhe prejudice inquyrin the second prong,
“the prejudice contemplated . . . is not simitigt the party who initiy obtained the admission
will now have to convince the faatfiler of its truth, . . . [but] ratherelates to special difficulties a
party may face caused by a sudden need to ob¥édence upon withdrawal or amendment of an
admission.” Id. (quotingKerry Sedl, Inc. v. Paragon Indus., 106 F.3d 147, 154 (6th Cir. 1997)
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(internal quotation marks omitted)).

B. Analysis

Applying the applicable standids to the instant case, t@eurt finds Defendant’s motion
well-taken. Upholding the admissions in this caselld practically elinnate any presentation
on the merits of the caseJohnston, 413 F. App’x at 818. The first requested admission, for
example, asked that Defendant admit that sHelsle for trust fund recovery penalties, pursuant
to 26 U.S.C. § 6672,” the ultimate issue in this casge Rl.’'s Req. for Admis. 2, Doc. 37-1 at
Page ID 304.) Furthermore, the Court findsififf’'s argument that it “may be prejudiced”
(Doc. 37, p. 5, PagelD 296) if the Court doesgrant its partial summary judgment motion
insufficient to justify denying Defendant’s motiorPlaintiff claims that “if the Court denies
summary judgment as to liability, finding a triaidsue of fact, then the ltad States’ inability to
rely on the deemed admissiongiltbprove prejudicial, especiglgiven the total absence of
company records, the paucityather potential witnesses wikimowledge of the corporation’s
activities, and the lac&f any opportunity for follow-up discovery.” Id. at p. 5, PagelD 297.)
However, as noted above, the prejudice contemgblander Rule 36(b) “is not simply that the
party who initially obtained the admission will now have to convince the fact finder of the truth.”
Johnston, 413 F. App’x at 818. Finally, although Plafhtlaims that counsel would have asked
Mrs. Lambert different questions had she timelponded to the admissions request, Plaintiff was
in possession of Mrs. Lambert’s untimely responses to the admissions prior to her deposition and
Plaintiff has not specified how the depositioauld have been handled differently or what

additional discovery Plaintiff requires frobefendant based upon the untimely respdnse.

% Plaintiff questioned Mrs. Lambert at length concerning the content of thiesioims. ee, Lambert Dep., Doc.
36-1, Page ID 219.) If Plaintiff identifies additional disagveequired as a result of granting Defendant’s motion, it
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Accordingly, for the reasons state abdvefendant’s Motion to Amend Admissions (Doc.

34) is GRANTED.
1. MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiff moves for partial sumany judgment on its claim th&efendant is liable for trust
fund recovery penalties under 26 U.S.C. § 6672. (Doc. 35.)

A. Standards Governing Motions for Summary Judgment

Federal Rule of Civil Procedure 56 govemsations for summary judgment. Summary
judgment is appropriate if “there m® genuine dispute as to anyteral fact” and “the movant is
entitled to judgment as a matter of law.” dF®. Civ. P. 56(a). On a motion for summary
judgment, the movant has the burden of showing that no genuine issues of material fact are in
dispute, and the evidence, togethth all inferences that cgrermissibly be drawn therefrom,
must be read in the light most faabie to the party opposing the motioiMatsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 585-87 (1986). @movant may support a motion
for summary judgment with affidavits or oth@oof or by exposing the lack of evidence on an
issue for which the nonmoving party will bear the burden of proof at tiaotex Corp. v.
Catrett, 477 U.S. 317, 322-24 (1986). In respogdio a summary judgment motion, the
nonmoving party may not rest uptire pleadings but must go beyaheé pleadings and “present
affirmative evidence in order to defeat a dp supported motion feaummary judgment.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 257 (1986).

The Court’s task is not “to weigh the eviderso®l determine the truth of the matter but to
determine whether there is a genuine issue for triddl’at 249. The ultimate inquiry is “whether

the evidence presents a sufficient disagreemeameigiaire submission to arjpor whether it is so

can request leave to conduct additional discovery.



one-sided that one party mysevail as a matter of law.”ld. at 251-52. But “the mere existence
of some alleged factual dispute between thegsawill not defeat an otherwise properly supported
motion for summary judgment; the recgment is that there be no gemelissue of material fact.”
Id. at 247-48. A genuine issue faatexists when there is sufficient “evidence on which the jury
could reasonably find for the [nonmoving party]lt. at 252.

B. 26 U.S.C. § 2267

The Internal Revenue Code requires that eygals deduct and withhold income and social
security taxes from wages pdalits employees. 26 U.S.C. 8§ 318R( The taxes withheld from
employees, “shall be held to be a special furtdust for the United States.” 26 U.S.C. § 7501(a).
“These ‘trust fund taxes’ are ftie exclusive use of the Governmant are not to be used to pay
the employer’s business expenses, inclugalgries, or for any other purposeNMcGlothin v.
United Sates, 720 F.2d 6, 8 (6th Cir. 1983). However, “[b]ecause the Code requires the employer
to collect taxes as wages are paid, 8 3102(a)ewdquiring payment of sin taxes only quarterly,
the funds accumulated during the quarter caa teenpting source of ready cash to a failing
corporation beleaguered by creditorsSodov v. United Sates, 4346 U.S. 238, 243 (1978).

Under § 6672, “[a]ny person required to colléaithfully account for and pay over such
tax, ...shall, ... be liablerfa penalty equal to thetal amount of the tax evaded, or not collected,
or not accounted for and paid over.” 26 U.S.C.86672. “[A]nindividual is liable under 86672(a)
if he or she: 1) is responsible for paying the taxes and 2) willfully fails to turn over the tax money to
the government.” Bell v. United Sates, 355 F.3d 387, 393 (6th Cir. 2004). To determine
whether a person is “responsible,” the Court fmsuon “the degree of inftnce and control which
the person exercised over the financial affairhefcorporation and, specifically, disbursements
of funds and the priority giayments to creditors."Gephart v. United States, 818 F.2d 469, 473
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(6th Cir. 1987). Although thereemany factors that “alone or @@mbination with others could
be enough in certain circumstan¢esvarrant [an individual] beg found a responsible person as
a matter of lawl_ucev. Luce, 119 F. Supp. 2d 779, 783 (S.D. Ohio 2000), the Sixth Circuit has
identified the following five factors dseing indicative ofesponsibility:

1) the duties of the officer as outlined by the corporate by-laws;

2) the ability of the individual tsign checks of the corporation;

3) the identity of the officers, directorand shareholders of the corporation;

4) the identity of the individualg/ho hired and fired employees;

5) the identity of the individuals of who airecontrol of the financial affairs of the
corporation.

Kinniev. United Sates, 994 F.2d 279, 283 (6th Cir. 1993). Mdhan one individual may be a
responsible person, attbigh “[g]enerally such a persondee with ultimate authority over
expenditure of funds since suclperson can fairly be said to besponsible for the corporation’s
failure to pay over its taxes."Gephart, 818 F. 2d at 473 (internaltation and quotation marks
omitted). “[L]iability is predicated upon the etesice of significant, as opposed to absolute,
control of the corpation’s finances.” Id. “For a responsible person to be deemed willful, he or
she must have either ‘delibezft or recklessly disregarded fa@nd known risks that the taxes
were not being paid, or ‘had knowledge of the delinquency and knowingly failed to rectify it
when there were availablarfds to pay the government.’Byrne v. United States, 498 F. App’x
555, 561 (6th Cir. 2012) (quotirgalderone v. United States, 799 F.2d 254, 260 (6th Cir. 1986);

Gephart, 818 F.2d at 475).
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C. Analysis

Plaintiff contends that ehfacts presented in this easstablish Mrs. Lambert’s
responsibility as a matter of law. AccordingRiaintiff, there is no dipute regarding how L&L
operated or Mrs. Lambert’s rolethe store during the relevant #rperiod. Plaintiff points to the
fact that Mrs. Lambert had check signing autlyaaitd the ability to hire and fire employees at
L&L, under the second and four@ephart factors. In addition, undehe fifth factor, Plaintiff
argues that under the totality of the circuanstes Mrs. Lambert had significant control over
L&L’s financial affairs.

Defendant counters with the contention that metguestions of fact remain with regard
to Mrs. Lambert’s responsibility unde6®72. Defendant acknowledges that she had check
signing capabilities and could hire and firepdoyees, however she notes that she did so
infrequently and neither activityas a routine part of her rod¢ L&L. Mrs. Lambert also
contests Plaintiff's claim that she manad&€d 's day-to-day business, arguing that she
“did not decide how much the employees woulghbiel, she did not makbe decision on whether
to give an employee a raise, she did not hayeimvolvement in paying the bills of the company,
she did not decide the retail pes in the store, and she did Baer review or sign any loan
documents on behalf of L&L.” (Doc. 40 &9, PagelD 343—-44.) Mrs. Lambert further
contends that a factual issuenains with regard to whether she influenced significant financial
decisions at L&L.

Upon careful review of the reahrthe Court finds that genuingsiuies of material fact exist
with regard to whether Mrs. Lambert is apensible person under Section 2267. Specifically,
under the fifthGephart factor, the parties dispute Mrs. Lamtxrole in the day-to-day operations
of the store, the degree of leamtrol over the company finan¢esd the extent to which she
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influenced significant business decisions. “la tontext of a sectiod672(a) dispute . . .
summary judgment is appropriatdere there are no genuine gtiens as to the assessed
individual's control of companyuihds and decision making authority\Winter v. United States,
196 F.3d 339, 346 (2d Cir. 1999). Viewing the relda the light most favorable to the
Defendant, a jury could reasonably find that Muambert did not have sufficient control over
L&L'’s finances or the decision-aking process regarding the payrmehcreditors to be found to
be a responsible party under § 6672.

Consideration of the remainir@gephart factors fails to alter this finding. As both parties
acknowledge, the first factor isimaterial in this matter. L& did not have corporate by laws
and any corporate records were destrdyedater damage. (Doc. 36, pp. 12-13, PagelD 210-
11; Doc. 43, p. 4, PagelD 359.) The third factdne-dentity of the officers, directors, and
shareholders of the corporation— is of limited esés well. Mrs. Lambert testified that she may
have once held the title of se@st, though she does not recall whea Bbld the titlor the duties
associated with it. (Lambert Dep. 25, Doc. 36-1 at PagelD 225.) As argued by Plaintiff, under
the second and fourtBephart factors, Mrs. Lambert’s chedigning and hiring and firing
authority provide some indicat that she is a responsiblatgya However, although these are
factors to be considered intdamining liability urder Section 6672, the Sixth Circuit has noted
that “the relevant inquiry is not simply whethbe individual performe the ministerial function
of signing a check but, rathergtindividual’s control over #decision-making process through
which allocations to editors are made.”Clinev. United Sates, No. 91-2370, 1993 WL 272516
at *4 (6th Cir. Jly 21, 1993) (quotingsodfrey v. United Sates, 748 F.2d 1568, 1575 (Fed. Cir.
1984)). Based on the record before the Court, it remains equivocal whether Mrs. Lambert had
significant control over the finances of L&L imfluence on the decision-making process by which
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creditors were paid.

Because the current record fails to condlelsi settle, as a matter of law, whether
Defendant Mrs. Lambert is properly viewedsasesponsible person during the tax quarters at
issue, Plaintiff’'s Motion for Partial $omary Judgment (Doc. 35) is DENIED.

V. CONCLUSION

For the reasons stated above, Defendant'sdido Amend/Correct Response to Request
for Admissions (Doc. 34.) is herel@RANTED. Plaintiff's Motion for Partial Summary
Judgment (Doc. 35.) BENIED.

IT 1S SO ORDERED.

Date:July 21,2014 S/Susad. Dlott
ChiefJudgeSusan]. Dlott
Unhited States District Court
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