Levingston v. Warden, Warren Correctional Institution

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

MARTY LEVINGSTON,
Petitioner, . Case No. 1:12-cv-724
- VS - District Judge Timothy S. Black
Magistrate Judge Michael R. Merz
WARDEN, Warren Correctional Institution,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case is before the CGmuPetitioner's Objections (ECF No. 39) to
the Magistrate Judge’s Report and Recommemals recommending disssal of the Petition
with prejudice (the “Report,” ECF No. 36) Judge Black has recommitted the case for

reconsideration in light dhe Objections (ECF No. 40).

Procedural Default Arguments

The Amended Petition contains fourte@rounds for Relief (ECF No. 29, PagelD 2091-
96). The Report recommended that Grounds 3, 2, 6, 7, 8, 9, 10, 13, and 14 be dismissed as
procedurally defaulted. The Objections do natydthe procedural defés, but argue they can
be overcome both by a showing of Levingssoactual innocence and by showing excusing

cause and prejudice (ECF No. 39, PagelD 2330-36).
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Actual Innocence

The Objections quote the proper standardofoving actual innocere as a “gateway” to
avoid the bar of procedural default: “To bedible, such a claim requires petitioner to support
his allegations of constitutional error with newaliable evidence — whether it be exculpatory
scientific evidence, triorthy eyewitness accounts, or critigadysical evidence — that was not
presented at trial.” Schlup v. Delo, 513 U.S. 298, 324 (1995). Justice Stevens continued
“[b]ecause such evidence is obvioustyavailable in the vast majtyr of cases, claims of actual
innocence are rarely successfud’

Petitioner claims that his is one of those rare cases and “[tlhe egibefore this Court
demonstrates his innocence beyond peradvehtuf®bjections, ECF No. 39, PagelD 2331.)
However, he presents no scientific or physedtence, but rather the post-trial testimony of a
purported eyewitness, Suriyah Dukes. Il thotion for New Trial in which Ms. Dukes’
statement was presented to the Common Pleast,Goal attorney Hal Arenstein represented
that Ms. Dukes had known Levingston “since shes weight years old and was at her apartment
in Hawaiian Terrace [the location of the murdam]the night of the shooting. Since the shooting
she has been scared to come forward and ad@ipleaking to anyone about the incident.” (ECF
No. 10-1, PagelD 166-167.) Arenstein admits tietidentity was known to Levingston before
trial, but attempts to excuse the failurectdl her by claimingher location was unknowmd. at
PagelD 167.

Dukes’ Affidavit was signed January 22, 2009. In it she avers that she was in her

apartment in Hawaiian Terrace at the time of the murder, December 28, 2007, and her cousin



Savana Sorréiwas with her, but in the “computer rodm(ECF No. 10-1, PagelD 171, 1 1-4.)
Upon hearing “a commotion outside,” hotvomen ran to separate windowd. at  6-8.
Sorrell immediately said “it was Migy,” but Dukes said it wasn'tld. at {f 9-10. She has
known Levingston since she was eight and thesw up together in a neighborhood called
Westwood. Id. at 1 11-12. After the shooting she leéir apartment and went to a friend’s
house on the same street where Levings@ied her and asked what was going lah. at
PagelD 172, 11 14-16. She avers the police nallkezd to her until January 5, 2009, and she
told them she “was not at my house the nighthef shooting because | was scared to tell them
the truth.” 1d. at § 21. She claims to be absolutedytain Levingston (wha she refers to by
his first name) was not one of the shootbrg,she “did not recognize the persond. at 11 22-
23.

Trial of this case commenced January 5, 2009 (Trial Tr., ECF No. 10-3, PagelD 576),
which is apparently the day MBukes lied to the police abouthat she had seen. The jury
returned verdicts on January 20, 2009 (EGF ND-1, PagelD 157-64). Somehow Ms. Dukes,
who had been too frightened to come forwardrduthe year between the murder and the trial
suddenly overcame her fear, allowing her to come forward, talk to Lsteimg lawyer, and sign
the affidavit within two days after the verdict. strains credulity to take those circumstances at
face value as Levingston presents them. aMé&etold nothing about the circumstances under
which the affidavit was produced. Did Arenstsuddenly find Dukes, did she come forward on
her own, or did Levingston call her after the vetréhs he had done with minutes after the
murder? Moreover, we are told nothing aboett¢bnversation she and Levingston had the night

of the murder except that purportedly asked her what wgeing on. Where was he at the

! Appears as both Sorrell and Sorrells in the record.
2 The date of January 5, 2006, on the first page of tHer@izscript is obviously incorrect, since the murder did not
occur until December 2007.



time? How did he know something was “ggion” at Hawaiian Terrace? Interestingly,
however, Dukes’ Affidavit undermines a critical piece of Leviogs actual innocence claim.
He relies heavily on Sorrell’'s having recantedre her pre-trial identification of Levingston,
but Dukes tells us Sorrell identified Levings instantaneously when she witnessed the
aftermath of the shooting.

Levingston focuses most of his actual io@oce argument on the weakness of the trial
evidence against him (Objections, ECF No. 3Qyéfa 2331-32). However, in considering an
actual innocence claim, the Courtynonsiders the weakness oéttrial evidence as against the
new evidence presented post-triddere, if the jury had heard DuKeestimony as it is given in
the Affidavit, it would have hedrher claim that it was not Lewjston, but that she had lied to
the police about it just three weeks earliemdAer testimony as given in the Affidavit would
have bolstered Sorrell’s identification: insteafda “recanted” identifiation, they would have
heard that Sorrell identified Levingston in heatstment to Dukes at the time of the murder.

Levingston compares his new evidence dlalcinnocence with that accepted by the
Sixth Circuit in Cleveland v. Bradshaw, 693 F.3d 626 (6 Cir. 2012). Cleeland also had a
recanting eyewitness, but the recantation thereanasmplete repudiation of the witness’s trial
testimony plus an explanation of why he hadl lend was made in the face of a threat of
prosecution for perjury. In thisase, Sorrell identified Levingston pre-trial, but at trial said she
could not identify him, a much weaker “recardati and one heard by the jury. Cleveland also
had new forensic evidence tharrowed the time of death of the victim plus very good proof
that he was in New York at the time of the narcoth an eyewitness the alibi and proof of
airline schedules. 693 F.3d at 636.

Justice Stevens acknowledged Schlup that a district court involved in deciding an



actual innocence gateway clainilvihave to make credibility assessments and should accept the
actual innocence claim only if “in the light ofeimew evidence, no reaste juror would have
found the defendant guilty.Schlup, 513 U.S. at 329-30. Given that Dukes admitted lying to the
police and that it actually bolsters Sorrell’s itigoation, the Court corluades a reasonable juror
could indeed have found Levingston guilty even ibhahe had heard Dukdg'stify as she does

in her Affidavit.

Cause for the Procedural Defaults

In addition to his actual innocence “gatg/ claim, Levingstonasserts he can show
cause and prejudice to excuse his proceddedhult of Grounds One and Two, relying on
Martinez v. Ryan, 566 U.S. |, 132 S. Ct. 130882 L. Ed. 2d 272 (2012), anttevino v.

Thaler, U.S. , 133 S. Ct. 1911, 185 L. Ed. 2d 1044 (2013Mattinez the Court held

that where a criminal defendarst required to preseérineffective assistare of trial counsel
claims in a collateral attack dms conviction, ineffectig assistance of counsalthe collateral
attack will excuse the procedural default. Thevino the Court extendeMlartinez to the Texas
post-conviction system where a defendant iacically, but not legayi, forced to present
ineffective assistance of trial cowhglaims in a collateral attack.

The Report noted that the Sixthr€liit has not yet decided whethdartinez andTrevino
apply to the Ohio system of adjudicating inefiee assistance of trialotinsel claims (ECF No.
36, quotingMcGuirev. Warden, 738 F. 3d 741, 751-52{&Cir. 2013)).

AssumingTrevino applies in Ohio, the Report conded it would not sa& Levingston’s

First Ground for Relief (ineffectivassistance of trial counselfailing to present Suriyah Dukes



at trial) because that claim wasailable on direct appeal — denadlthe motion for new trial and
the conviction itself were appeal together — but was not rass (Report, ECF No. 36, PagelD
2288). The Objections ignore that finding. Instelaevingston claims ineffective assistance of
appellate counsel because appellate counsel allefgidld to “ensure his or [her] client’s access
to postconviction relief.” (Objamns, ECF No. 39, PagelD 2335, citi@ynner v. Welch, 749
F.3d 511 (& Cir. 2014)). InGunner, the Sixth Circuit held an appellate attorney in Ohio has the
duty to communicate the time limits for filing atgpen for post-conviction relief to his or her
client and that failure to do saill excuse untimeliness in filinghat petition. Levingston claims
his appellate attorney “faile do so.” (Objections, ECF No. 39, PagelD 2335.) He gives no
record reference for proof of that fact. Theu@’'s examination of the Supplemental State Court
Record (ECF No. 31) shows the Petition Rwstconviction Relief was filed June 12, 2018.

at Exh. 40, PagelD 2121. Levingstdid not claim in that Petitio that he was filing it late
because his appellate attorney did not advisedfithe date. The trial court denied the Petition
on December 10, 2018d. at PagelD 2133. Levingston, repated by the same counsel who
represents him in this Court, did ndefa Notice of Appealintil April 10, 2014.1d. at PagelD
2134. On appeal Levingston did not argue thsatPetition was untimely because his appellate
attorney did not tell him about the time limits, rather that his actll innocence excused his
tardiness and that ti&upreme Court had, ifrevino, recognized a new dieral right under Ohio
Revised Code § 2973.23(A)(1){&Yo bring an otherwise untimely petition for postconviction
relief.” (Appellant’'s Brief, ECF No. 31, Exi6, PagelD 2161-62.) There is no allegation
anywhere in this filing thatmoellate counsel failed to notify kzmgston of the time to file for

postconviction relief. Andlrevino, assuming it applies in Ohio, did not recognize any such

% There is no such statute the Ohio Revised Code. Although counssieats this incorrect reference twice at
PagelD 2162, the Court assumes the intended reference is to Ohio Revised Code § 2953.23(A)(1)(a).
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federal right.

Prejudice from the Procedural Defaults

Levingston recognizes he ms$tow prejudice as well as cause. He attempts to do so by

arguing the merits of each Ground for Re{@bjections, ECF No. 39, PagelD 2336-45).

Ground One: Ineffective Assistance of Trial Counsel in Failing to Present Suriyah Dukes

For the reasons given above, Suriyah Dukestimony, even the uncross-examined
averments of her Affidavit, do not provideseam-dunk exoneration of Levingston. Moreover,
he fails to explain how it was iffective assistance of trial coundel fail to present at trial a
witness who, at the beginning of trial, lied to the police because she was frightened to testify.
Clearly Levingston himself knew @ukes and called her about tmeirder within minutes after
it happened. Did Levingston tell Arenstein about Dukes andségemfailed to follow up? How
did Arenstein find Dukes within tavdays of the verdict? Thegeestions leave v substantial
doubt that Ms. Dukes’ failure to testify was ttesult of any unprofessional lack of diligence on

Arenstein’s part.

Ground Two: Ineffective Assistance by Failureto Call Levingston’s Mother as an Alibi
Witness

The Report dealt with this Ground for Relaily on procedural default grounds. As to



the merits of this claim, Levingsn only asserts that he told Astein he was with his mother at
the time of the murder. No record refece is given for this supposed communication
(Objections, ECF No. 39, PagelD 2338). Is hntimely Petition folPost-Conviction Relief,
Levingston included no evidentiampaterials to support this chaj neither an affidavit from
Levingston about his supposed communication Witbnstein nor any affidavit from the mother
about what she would have tedf to. Levingston has not showrejudice from failure to put

his mother on the witness stand.

Ground Three: Ineffective Assstance of Appellate Counsel

In his Third Ground for Relief, Levingstoreiterates his claan that he received
ineffective assistance of apla@e counsel when his appella@torney faikéd to pursue
postconviction relief. As proof that failure 8o so was deficient permance on appellate
counsel’s part, he relies @unner v. Welch, 749 F.3d 511 (6Cir. 2014). BuGunner does not
hold that an appellate attorney has the dutptwsue” postconviction reliebut merely to notify
his or her client when the transcript is filadd the statute of limitations on an Ohio Revised
Code § 2953.21 petition begits run. In any evenGunner broke new ground in recognizing
that duty but was not decided until April 12014, long after Levingston’s 180-day filing period
had expired. Counsel's performance is measiny “prevailing professional norms” at the time
of the alleged errors.Srrickland v. Washington, 466 U.S. 668, 690 (1984)Maryland v.
Kulbicki, 577 U.S. __ ,136 S. Ct. 2,193 L. Ed. 2d 1 (2015Rickman v. Bell, 131 F.3d 1150,

1154 (8" Cir. 1997).



Ground Four: Insufficient Evidence

Ground Four was found procedurally defaubgdts abandonment on appeal to the Ohio
Supreme Court (Report, ECF N#6, PagelD 2290-91). The Objemts do not dispute that this
claim was not pursued on appeal to the Ohipr&me Court. Levingston instead argues that by
analogy toGunner, appellate counsel had a duty to pershis claim to exhaustion and their
failure to do so excuses the default (ObjedioECF No. 39, PagelP339-40). However, the
Sixth Amendment guarantee of effective assistasfceounsel only applies to proceedings in
which one is constitutionally entitled to counsdlhe right to appointedounsel extends to the
first appeal of right and no furthePennsylvania v. Finley, 481 U.S. 551, 555 (1987IRoss v.
Moffitt, 417 U.S. 600 (1974). Ineffective assistance of counsekeranse procedural default
only when it occurs in a proceeding where a dééat is constitutionally entitled to counsel
under the Sixth Amendment. Wainwright v. Torna, 455 U.S. 586 (1982)(where there is no
constitutional right to counsel there che no deprivation of effective counseRiggins v.
Turner, 1997 U.S. App. LEXIS 6115, *5 {6Cir. 1997);Barkley v. Konteh, 240 F. Supp. 2d 708,

714 (N.D. Ohio 2002).

Ground Five: Actual Innocence

Ground Five is a stand-alone claim to &éab corpus relief on the basis of actual
innocence. The Report recommended dismigst as non-cognizable (ECF No. 36, citing
Herrera v. Collins, 506 U.S. 390 (1993)). Thebjections claim that iéMcQuiggin v. Perkins,

569 U.S. |, 133 S. Ct. 1924, 185 L. Ed. 2d 1@1.3), “the Court reitated the importance



of actual innocence in habeas proceedings.” (ECF No. 39, PagelD 23d4Quiggin held that
actual innocence would excuse thiuie to file withinthe AEDPA statute of limitations. It did

not recognize a stand-alone actual innocence habeas claim.

Grounds Six and Seven: Unduly Suggestive Photographic Evidence

The Report held these two grounds for reliefre procedurally defaulted by failure to
include them in the appeal to the Ohiap&me Court (ECF No. 36, PagelD 2292). The
Objections argue the merits and claim it was the duty of appellate coomsgkue these claims
on direct appeal. For the reasons given aSrmund Four, this is not excusing cause because

there is no constitutional right to counsel on iionary appeal to the Ohio Supreme Court.

Grounds Eight and Nine: Denial of New Trial

The Reportfound these claims procedurally defaulted because they were omitted on
direct appeal to the Ohio Supreme Court. Wi Grounds Four, Six, and Seven, Levingston’s
claim of ineffective assistance of appellatainsel (Objections, ECRo. 39, PagelD 2342) is

unavailing.

Ground Ten: Prosecutorial Misconduct

The Report found this claim procedurallyfaldted because it was not raised on direct

appeal at all (Report, ECFAN 36, PagelD 2292-93). This wvahe defense the Warden had
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raised and the Report noted that Levingston had made no reslgbnge2293, citing Traverse,
ECF No. 35, PagelD 2266-68.

Levingston now objects that it was ineffectassistance of appellate counsel to fail to
raise this claim on direct appeal (ObjectioB§F No. 39, PagelD 2343). Levingston of course
had a constitutional right to eftive assistance obuansel on direct appealBefore a habeas
petitioner may rely on ineffectivassistance of appellate counsetkzuse a procedural default,
he must first raise that claim by thppropriate method ued state law.Edwards v. Carpenter,
529 U.S. 446 (2000). The only appropriate methadrdgsing such a claim in Ohio is by an
application for reopening under Ohio R. App. P(B)6 Levingston filed such an application, but
did not include prosecutorial misconduct as an eaigtssignment of em¢Return of Writ, ECF
No. 10-1, PagelD 335-38). Therefore Levingstos fa@led to sustain his claim that ineffective

assistance of appellate counsel excuses thisddo raise this @im on direct appeal.

Grounds Eleven and Twelve: Recantetbentification by Savana Sorrells

In Ground Eleven Levingston asserts he wasied a fair trialwhen the trial court
instructed the jury to listen to a taped staént of Savana Sorrell in which she identified
Levingston as a perpetrator of the murdefFhe Report found this Ground for Relief was
preserved for merit review, but recommendedmissal because the First District Court of
Appeals decision on this claim was not anechyely unreasonable application of Supreme
Court precedent, particularigrawford v. Washington, 541 U.S. 36 (2004), andenderson v.
Kibbe, 431 U.S. 145 (1977)(Report, ECF N86, PagelD 2293-94). In Ground Twelve

Levingston asserted in the Patitithat admission of Sorrell’'s taped statement deprive him of due

11



process, but in the Traverse he switchednking a Confrontation @use argument. The
Report rejected this claim because Ms. Sowel available for cross-examination at tridl. at
PagelD 2296.

Levingston combines his Objections on théso Grounds and asserts both due process
and the Confrontation Clause were offended bsedwe did not have an opportunity to cross-
examine Sorrell when she made the statement (Objections, ECF No. 39, PagelD 2344). But he

cites no United States Supreme Cqugcedent that supports this proposition.

Grounds Thirteen and Fourteen: Failure toGive Appropriate “Snitch” Instruction

In these two Grounds for Relief, Levingstorserss he was deprived of his constitutional
rights when the trial judge failéd give an apmpriately strong “snitchinstruction. The Report
recommended that these claims be dismissenta®durally defaulted because they were never
fairly presented as constitutional claims to the Ohio courts and because they were abandoned on
direct appeal to the Ohio Suprer@ourt (ECF No. 36, PagelD 2297-99).

Levingston objects that f#ch” testimony is inherently unreliable, citing

www.innocenceproject.org/causes-wrongful-convictiorighe cited page pports to show that

of the first 325 exonerations obtained by the o DNA evidence, 72% involved eyewitness
misidentification, 47% involved umidated or improper forensividence, 27% involved false

confessions or admissions, and 15% (48 cases)ved “informants/snitches. As the Innocence
Project advises, the “[t]otal ilmore than 100% because wrongfahvictions can have more than
one cause.”ld. The webpage states the figures hased on “Innocence Project research,”

without giving any reference whica reader could check to deténe whether the research was

12



reliable or not. See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).
Moreover, this is not evidence that was befoee @hio courts when they decided these claims
and therefore cannot be catexed by this CourtCullen v. Pinholster, 563 U.S. 170 (2011).

However, assuming the data is reliable andl dould be considered here, it would not
prove the point for whicht is cited. Théact that informant or “sitch” testimony was unreliable
in 48 cases out of 325 examined does not evemlegestablish as a matter of logic that it is
inherently unreliable.

Levingstonargues:

If due process means anything, itshinclude informing triers of
fact regarding limitations of evshce known to be @ustworthy.
To permit a jury to hear from an incentivized snitch without a
warning to be wary of such te@sony deprives a defendant of both
a fair trial and due process.
The unencumbered nature of MFaylor's testimony serves to
entirely undermine confidence in the verdict rendered in the state
court. The absence of a cautionary instruction regarding that
testimony is grounds for habeas relief.

(Objections, ECF No. 39, PagelD 2345.)

In deciding this claim on direct appedhe First District noted that the requested
instruction as to Taylor’s testimony was inappraggigiven the facts of this case because it was
an instruction provided by Ohio Revised C&l€923.03(D) for weighing the testimony of an
accomplice. Plainly, Taylor was not ever allegechave been an accomplice of Levingston.
State v. Levingston, 2011-Ohio-1665, 2011 Ohio App. LEXIS 1479'@ist. Apr. 8, 2011). The
Due Process and Fair Trial Clauses of the Constitution plainly do not require giving a jury
instruction about accomplice testimony when the witness in question has never been alleged to

have been an accomplice.

In his Brief on appeal, Levingston raisedhés Seventh Assignmewnf Error that “[t]he

13



trial court erred in not instruclg the jury as to viewing theestimony of a witness/informer
scrupulously and withgrave suspicion.” Counsel arguédat one of tB two requested
instructions was “based on the accomplicstruction” and “theother was based upon
instructions from the cases Bhited Sates v. Solimine,* 536 F.2d 703 (‘@ Cir. 1976) andJnited
Sates v. Gomez-Carta, 419 F.2d 548 (¥ Cir. 1969)(State Court Record, ECF No. 10-1, PagelD
259). Neither due process nor fair trial is mentioned anywhere in the argusokmine was on
appeal from this Court where a defendant hazhkmnvicted of both the&dnd possession of the
same stolen goods. The jury instructions waraply not at issue in the appeal. The jury
instruction at issue ibomez-Carta was failure of the trial judge to charge the jury that the grand
jury testimony of governmentitmesses could be considered afirmative evidence and not
merely for impeachment. How either of thesases supports an argument, much less a
constitutional argument, about n@atory “snitch” instructions i€ompletely opaque to this
Court. Thus these two claims are without mewen if they had been fairly presented as
constitutional claims.

The Report found both these claims proceltiudefaulted because they were abandoned
on direct appeal to the Ohio Supreme Cq&€F No. 36, PagelD 28). Levingston’s only
response in the Objections is tlagpellate counsel’'s ifare to raise these claims was ineffective
assistance of appellate counsBlt as noted above wittespect to Grounds rf@&Relief Four, Six,
Seven, Eight, and Nine, because there is notitotienal right to appointed counsel on a
discretionary appeal, deficient performance lmuresel in such an appeal cannot excuse a

procedural default in pursuing that appeal.

Certificate of Appealability

* Misspelled ‘Salimine” in the Brief.
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The Report recommends that Levingstondemied a certificate of appealability. He
objects that he should be gramhte certificate on each of his ¢ies because “reasonable jurists
could reach a contrary conclusion . . . .” CfENo. 39, PagelD 2345.) However, he offers
neither citation to any suchhar hypothesized reasonable junst any argument about why of

the positions taken in éhReport are debatable.

Conclusion

Based on the foregoing analysis, it i@iagrespectfully recomnmeled that the Petition
be dismissed with prejudice. Because Petitidmes not demonstratdtiat reasonable jurists
would not disagree witthis conclusion, Petitioneshould be denied a certte of appealability
and the Court should certify the Sixth Circuit thatiny appeal would bebjectively frivolous

and therefore should not be permitted to proé¢edorma pauperis.

January 7, 2016.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within emtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
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to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewimle or in part upon matters ocang of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otlmgse directs. A party marespond to another paisyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Mhomasv. Arn, 474 U.S. 140, 153-55 (1985).
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