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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

CASSANDRA DENOMA Case No. 1:12v-831
Plaintiff, Litkovitz, M.J.
VS.

HAMILTON COUNTY COURT OF ORDER

COMMON PLEAS, et al.
Defendans.

This matter s before the Court on defendantsdtion to dismiss/mtion for simmary
judgment brought by Hamilton County Court of Common Pleas, Michael Walton and Judge
Charles J. Kubicki, Jr., in his official capacity only (Doc. 52), and deferClaaties JKubicki,
Jr’s motion for summary judgment (Doc. 5®)aintiff’'s response in opposition to defendants’
motiors (Doc. 57) and defendast reply memorandum in support of the motions (Dog. 59
I. Background

Plaintiff Cassandra (CasglpeNoma, who was employed asAdult Probation Officer
with the Hamilton County, Ohio Probation Department (Probation Department) begimning i
1992, brings this action against defendatasnilton County Court of Common Ple@sdamilton
County CCP) a judicial body created, organizeddamperated under the auspices of Ohio Rev.
Code § 2301et. seqg Michael Walton whowas at all relevant times the County Court
Administrator and the Chief Administrative Officer for the Probation DepartraedtJudge
Charles J. Kubicki, Jr., who at all relevant times was the head of the Probation @enfonithe
Hamilton County CCP. (Doc. 6, Amended Complaimgfendant Waltoms sued in his
individual capacity only and Judge Kubicki is sued indfficial capacity as Presiding

Administrative Judge as well as in his individual capacitg.).
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Plaintiff alleges that the Hamilton County Probation Department pattern and
practice of discriminating against womeRlaintiff alleges thatnderWalton’s command, the
Probation Departmentasstrongly resembled a ‘boys club’ in thaeferentiatreatment is
given to men in appointments, assignments and work conditiolas,”[{3). Specifically,
plaintiff alleges that Walton treated Hess avorablythan males in thBrobationDepartment
andmarginalizecher despite her status as Director ofBnebation Department’s Intensive
Supervised Probation (ISP) unit, a position she assumed in 2006Y1(12, 14).For example,
Waltonallegedlyexcluded plaintiff from meetings with court and state officials on matters
directly affecting the state grant she had the responsibility to overskglelleto include her in
discussions and strategy sessions affecting operations and personnérotdtien Department
and instead consulted males with experience and in positions that were not equaktochiees
violated Probation Bpartment policyy routinely providing performance evaluations to male
employees while denying them to plaintifid.( 1 14).

Plaintiff further alleges that she encouraged and advisadEgner, a female employee
concernedbout sexual harassmdiyt Walton to contact the Human Resources Department in
August 2010and theEqual Employment Opportunity CommissideHOQ in October 2010.
(Id., 11 15-18). Plaintiféllegesthat in October 2010, Walton advertised an opening for an
Assistant Chief Probation Officer (ACPQ@hd plaintiff was one of eight applicants for the
position. (d., 11 1920). Plaintiff alleges that Judge Kubicki appointed a selection committee to
screen applicants and make recommendaaadalthough Walton was not a member of the
committee, Walton exercised significant influence over the selection decisionf 21).

Plaintiff alleges that “in the meantime,” Egner met with Krista Ventre, the CCP

Personnel Director and a member of the selection committee, to discuss'$\&dtaral



harassment and informed Ventre that plaintiff had provided Egner with carftachation for
the EEOC and had encouraged her to file a discrimination chddyey 23). Plaintiff alleges
that Ventre instituted an investigation into Walton’s conduct and plaintiff'stassesto Eger,
and on November 9, 2011, plaintiff was asked to meet withr&¢entl an attorneyetained by
the County to investigate Egner’'s complaintd.( § 24). Plaintiff further alleges thatudge
Kubicki informed the selection committee that she could not serve as ACPO due to her
involvement with Egner.1d., 1 25). Plaintiff contends thdte selection committee
recommended a candidate, Joe Elfers, whose experience and qualifications vetter, if not
inferior, to those of plaintiff. Id., 1 27).

Based on these allegations, plaintiff brings a claim under 42 U.S.C. § 1983 against
defendant Judge Kubicki in his official and individual capacities and against defendam Walt
his individual capacity, alleging that defendants violated her right under the Eqtedti®n
Clause of the United States Constitution to be free from diswtran on account of sex in the
terms and conditions of her employment. (Count 1). Plaintiff also brings claims@inider
Rev. Code. Ch. 4112, alleging tl{&a) defendants violated plaintiff's right under state law to be
free from discrimination on the basis of gender in the terms and conditions of, and oppsrtunit
for, employment (Count 2), ar{@) defendants violated her right under state law to be free from
retaliation for opposing discrimination or encouraging others to exerciseigieito befree
from acts of discrimination. (Count 3). Plaintiff seeks as relief instatement toshop of
Assistant Chief of the Probation Department or, in the alternative, an award qddgpnt
damages for economic and non-economic injuries; punitive damages; and attorrmeylfees

costs.



Il. Standard

Fed. R. Civ. P. 56 allows summary judgment to secure a just and efficient detemina
of an action. The court may only grant summary judgment as a matter of law wineovihg
party has identifiedas its basis for the motion, an absence of any genuine issue of material fact.
Celotex Corp. v. Catretd77 U.S. 317, 327 (1986).

The party opposing a properly supported motion for summary judgmeyt fiot rest
upon the mere allegations or denials of his pleading, but . . . must set forth specisbdagtsy
that there is a genuine issue for tfiaRnderson v. Liberty Lobby#77 U.S. 242, 248 (1986)
(quotingFirst Natl Bank of Arizona v. Cities Serv. C891 U.S. 253 (1968)). The evidence of
the nonmovant is to be believed and all justifiable inferences are to be drawn in hiddaabr.
255 (citingAdickes v. S.H. Kress & C@®98 U.S. 144, 158 (1970)). However, a district court
need not view the facts in the light most favorable to the nonmoving party if that parsyave
of events is “blatantly contradicted by the record, so that no reasonable jutbetiale it[]’
Scott v. Harris550 U.S. 372, 380 (2007All inferencesmust be drawn in the nonmoving
partys favor unless thegre “unreasonable” or “impermissibleJones v. Potte488 F.3d 397,
407 (6th Cir. 2007{citing Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gafp5 U.S. 574,
587-88 (1986)) “Conclusory assertions, supported only by Plaintiff's own opinions, cannot
withstand a motion for summary judgmenftendale v. City of Memphi§19 F.3d 587, 605
(6th Cir.2008);Ross v. Duggam02 F.3d 575, 588 (6th Cir. 2004) (“naked speculation,
conjecture, hunches, hypothesizing, intuitions, innuendo, insupportable ‘inferences,” empty
theorizing, creative guesswork, and wishful thinking” are insufficient to vaitlissummary

judgment).



The court is not to weigh the evidence and determine the truth of the matter but is to
decide whether there is amuine issue for trialAnderson477 U.S. at 249. There is no genuine
issue for trial unless there is sufficient evidence favoring the nonmoving pagyury to return
a verdict for that partyld. (citing Cities Sery, 391 U.S. at 288-289). If¢hevidence is merely
colorable,Dombrowski v. Eastlan®87 U.S. 82, 84 (1967), or is not significantly probative,
Cities Sery, 391 U.S. at 290, judgment may be grantddderson477 U.S. at 249.

[ll. Undisputed Facts

A. Plaintiff's initial hire

Plaintiff was hired into the Hamilton County Adult Probation Department (Probation
Department), a departmenttbe Hamilton County Court of Common Pleas, in 1992 as a
Probation Officer. (Doc. 50, Pltf. Depo. at 30; Doc. 39, Ventre Depo.)atPl&intiff was
assigned to the Intensive Supeed®robation (ISP) unit, which serves as a sentencing option
for judges to divert habitual felony criminal offenders from the prison syste@mghiintensive
supervision. (Doc. 50, PItf. Depo. at 46-47; Doc. 43,d&RbYdeatch Depo. dt0-11). The
program is funded by the State of Ohio through a Community Corrections AGIGAy grant.
(Doc. 50, PItf. Depo. at 46).

Employees of the Probation Department, CCP division, are employees of tii®ohlam
County CCP. (Doc. 45, Kubiki Depo. at 8). Defendant Walton served as Court Aatatorof
the CCPfrom 1995 until he retired in August 2012. (Doc. 48, Walton Depo. at 7-9). Walton
also served intermittently as the Chief Probation Offican 2000 until his retiment (I1d.). In
his capacityas Court AdministratgiWalton did not have the power to hifiee or promote
individuals. (d. at 10-11). Hamilton County CG®obation Officers arhired, fired, and/or

promoted by an entry signég a majority of thel6 Hamilton County CCP judges. (Doc. 45,



Kubiciki Depo. at 9-11). Walton was, howeveometimes requested by t6€Pto make
recommendtions regarding such decisions. (Doc. 48, Walton Depo. at 11).

The Hamilton County CCP has a Probatiepartment Committee consisting of six to
seven CCP judges appointed by the Presiding Judge, which is responsible for overseght of t
CCP Adult Probation Department. (Doc. 45, Kubicki Depo. at 292¢. 48, Walton Depat
15-16). Judge Kubicki served asair of the Probation Committee during tA@10time frame
(Doc. 45, Kubicki Depoat29-30). A Hamilton County CCP judge, and in particular a Presiding
Judge, could influence appointments in the Probation Department. (Doc. 42, Timothy Shannon
Depo. at 48; Doc. 43, Veatch Depo. at 196-97; Doc. 48, Walton Dep0-241).

B. Plaintiff's 1996 promotion

Four years afteplaintiff’'s hire, in 1996, a vacancy was created in the position of ISP
Probation Officer Supervisor. (Doc. 43, Veatch Ddpdh. 53). Raintiff was promoted to the
position effective May 30, 19961d(). Judge Robert Ruehlman, the Presiding Judge of the
Hamilton County CCP at the tinweho wasa friend of plaintiff “pushed through” her
application for the open position “because of [his] friendship” with plaintiff. (Dod.,52-
Ruehlman Aff., 11 3, 4). Judge Ruehlman acknowledges that “there may have been more
gualified individuals that had applied.1d(, 1 4). Robert Veatch and Tom Moxley also held the
position of ISP supervisor, and each of the three supervisors was responsible for gn@anagin
group of approximately six probation officers. (Doc. 50, PItf. Depo. at 119).

C. Plaintiff's 2006 promotionto ISP Project Director

In 2006, the position of ISP Project Direcbmcame vacd. (Doc. 43, Veatch Depo.
Exh. 54). All three ISP supervisors applied for the position. (Doc. 39, Ventre Depo. Exh. 2).

Effective December 14, 2006, plaintiff was promoted to ISP Project Directoc. 43, Veatch



Depa Exh. 54). Judge Ruehlman, who was the Presiding Judge at that time, “pushed through
Ms. Denoma’s application for the open Intensive Supervision Probation Director position
because of [his] friendship with Ms. Denoma and because she worked on campai@usg.]” (
52-1, Ruehiman Aff. at 11 5, 6). Judge Ruehlman acknowledges that “there may have been more
gualified individuals that had applied.1d(, 1 6). Judge Ruehiman put pressure on the other
Hamilton County CCP judges to appoint plaintiff to the position. (Doc. 48, Walton Depo. at 20).
Defendant Walton did not think plaintiff was the “best person” for the ISP Projesitor
position, but he did not want to interfere with Judge Ruehlman’s desire to have plaintiff
promoted to that positionId; at49-50). Walton considered Veatch to be the most qualified of
the three applicants for the positiorid. @@t 79). Shannon, a member of the interview committee
for the ISP Project Director, also considered Veatch to be the most qualifiedatartthsed on
his experience and he was Shannon’s actual choice; however, Shannon recommended plaintiff
based on a conversation with Judge Ruehiman during which Judge Ruekpmessed what
Shannon understood to be a clear preference for plaintiff. (Doc. 42, Shannon Depo. at 35-37).
The essential functions of the I8¥oject Directoposition include supervising probation
officer supervisors and administrative and support staff, including schedulirgniagsand
reviewing work, and evaluating and making macoendations for corrective measures,
promotions, and merit increases; composing quarterly and annual probation prqupdsdoe
the County and State; composing anr@@lA grant proposals to the Ohio Department of
Rehabilitation and Correction (ODRC); and overseeing ISP budget control anchpogpar
(Doc. 39, Ventre Depo. Exh. 3). The ISP Project Director reports to the Assistaht Chi
Probation Officer for the CCRd.), which was Shannon from the date of plaintiff's promotion

until September 2007 (Doc. 50, PItf. Depo. at)ldnd Patcia Clancy from October 2007 until



January 2009.1q. at 117-18; Doc. 51, Clancy Depo. at 9:1Bfter Clancy left the ACPO

position remained vacant uniibe Elfes was promoted to the position at the end of 2010. (Doc.
39, Ventre Depo. at 62). Walton supervised plaintiff following Clancy’s departure.. 4Bpc
Walton Depo. at 14, 51, 55; Doc. 50, PItf. Depo. at 117).

On her first day as ISP Project Directplaintiff attended a meeting with representatives
of the State who explained that although Hamilton County routinely received the nmist gra
moneyper capitaof any Ohio county, it had the highest recidivism rate of any ISP program in
theState. (Doc. 50, PItf. Depo. at 137}3®ne of the issues was the CCP judges were reluctant
to utilize the program, and they could not be required to doldoat(142; Doc. 39, Ventre
Depo. at 232) After Christopher Galli, Assistant Chief for the Bureau of Community Sanctions
for the State of Ohio (Doc. 39, Ventre Depo. Exh. 32), began overseeing the grant,
communications began to come from Galli to plaintiff through Walton. (Dod/&ach Depo.
at229-30. In June 2009, Galli made a presentation to representatives of CCP informing them
that the ISP’s success rate was at the low end as compared to other countiessua danger
of losing its funding. (Doc. 39, Ventre Depo. at 223-2jistaVentre, Personnel Director for
the Hamilton County CCP and Municipal Court since 2003, attended the 2009 presentation.
(Doc. 39, Ventre Depo. at 21, 226). Plaintiff was not present for the presentation. (Doc. 50, PItf
Depo. at 136-37). In July of 2009, Galli copied plaintiff on an email to Walton and others which
included research information discussed at a meeting a few weeks priolirdntbdhe study
upon which ODRC’s 2009 report was based. (Doc. 50, PItf. Depo. Exh. 109).

In July 2010, Waltonaceived an email from Galli regarding the ISP Program with a
“Hamilton County ISP Prison DiversidProgram- 1 Year Progress Report” attachett. (

Depo. Exh. 118). The report concluded that the ISP program had made acceptable



improvements to the program and to its successful completion rate to allow continued ftndi
the current rate.ld.). However, the report noted ongoing concerns in a number of areas,
including the number of offenders being served by the program relative todisg level; he
lack of a fulttime probation chief; ISP supervisor capacity and functions; caseload mamagem
and quality assurance policies and procesdds). (The report concluded that additional funding
would not be made available until sustained improvenmetitese areas was showrnd.). The
day after he received the email, Walton forwarded the report to plaintitisked that she
review it and meet with him to discu$s (Id., Depo. Exh. 119).

D. 2009 Lausten/Moxley investigation

In October of 2009, an investigation of Dick Lausten, a Prob&ifGoer assigned to the
ISP unit under Moxley’s supervision, was undertalgiVentre with some assistantem
others. (Doc. 40, Ventre Depo. at 247-48). The investigation and preddacigiearing
findings led to Lausten’s removelfectiveMay 17, 2010, by entry of the judges of the Hamilton
County CCP for incompetency, discourteous treatment of the public, neglect of dutypwiofati
the court’s policy, failure of good behavior,sf@asance, malfeasance, and nonfeasaibuz. (
50, PItf. Depo. Exh. 115). Specificaliywas determined thatausten had used tlregional
Computer Informatioi€enter(RCIC) for personal reasons, and during the investigation he
admitted to running the criminal history of his neighbors; he failed to properlygsrsce
probation violation warrants which were found on his desk; he failed to provide the appropriate
level of supervision of probationers on his caseload; he failed to supervise probationers
according to judges’ orders; he failed to follow manyhefProbation Department’s written
policies and procedures, including arresting probationers on open warrants, tingeby jail

release form, and issuing travel permits; and he failed to keep accurate seswbodsnplete



necessary paperworkld(). Lausten was alsmdicted on seven counts of using the RCIC for
personal purposes in violation of Ohio law. (Doc. 50, PItf. Depo. Exh. Tb#)y Campbell, the
Hamilton County Municipal Court ACPO who served as the hearing officer for lraaste
Moxley’s predisciplinary hearings, found that Miey was not performing audits on Lausten or
was overlooking his deficiencies. (Doc. 41, Campbell Depo. at 35-36). The Probation
Committee disagreed ovdre level of discipline to impose on Moxley (Doc. 45, Kubicki Depo.
at 33), but Moxley resigned before any action was taken against kinat {51-52). Walton
encouraged the Probation Committee not to take any disciplinary action agaimst,aid
none was ever taken. (Doc. 48, Walton Depo. at Bgintiff learned of thé.austen
investigation when Walton, Ventre, Elfers and Camptedled her into Campbell’s officend
informed her that Lausten was not “walk[ing] warrants through,” meaning thaahaat
actually filing the warrant with theourt and with central warrants so as to provide for a proper
arrestable offense. (Doc. 50, PItf. Depo. at 228-2

E. Lisa Egner/Walton relationship

During the fall of 2009, Walton and a probatiwfficer, Lisa Egnerseparatelynformed
Ventre that they had begun “socializing together,” a relationship which elgriiacame a
dating relationshiground late 2009. (Doc. 39, Ventre Depo. at 83-8%e dating relationship
was consensual. (Doc. 44, Egner Depo. at #8e mattefirst came to Judge Kubicki's
attention when Judge Rdman confronted Walton about the relationship at a Probation
Committee meetingvolving Moxley’s discipline. (Doc. 45, Kubicki Depo. at 36-3%jentre
and Judge Kubickiiscussed the fact that Walton and Egner were having a relationship
numerous times prior to September 201Dod. 39,Ventre Depo. at 93)Upon becoming aware

of the relationshipyentreand Judge Kulski wanted to be proactive and protect @€Pin case

10



the relationship ended by documentthgtthe relationshipvas consensual(ld.). Ventre
contacted a local law firm to inform them of the situatigial.). Judge Kubicki, with the consent
of the Presiding Judge at the time, Judge Kim Burlak tmmediate action of establishing that
it was a consensual relationship and that Walton would have no say in Egner’s céreer pat
(Doc. 45, Kubicki Depo. at 40-42). Both Walton and Egner were interviewed by an outside
independent investigator, and it was established that their relationship wasscahséd. at

42). The initial arrangement wabkatEgnercould report any problente CCPJudgeBeth

Myers, andt wassubsequently decided that she could report any problems to Judge Kubicki.
(1d.).

Approximately ong/ear after Egner began dating Waltshe ended or attempted to end
therelationship. (Doc. 44, Egner Depo. at 42-43). In late August 2010, Egner informed her
supervisor at the time, Veatch, that Walton was harassirg teat “he wouldn’t leave her
alone.” (Doc.43, Veatch Depo. at 486). She claimed that Waltevas checking her voice
mailsand her computer, and she wanted him to leave her alwhat $1-52). Egner also
contacted plaintiff by phone seeking assistance, and she sought support and undefstamding
both Veatch ad plaintiff for calling in sick (Doc. 44, Egner Depo. at 43-44&gner also
complained to/eatchthat Ventre, Walton and Brian Urban as a group were making comments
and statements about peopl®og¢. 43, Veatch Depo. at 52-53). At some poitdirpiff gave
Egner the number to the EEOC. (Doc. 50, PItf. Depo. at 286-87; Doc. 44, Egner Depo. at 35
Veatch believed the harassmegtWalton could have been sexual harassment and he had a duty
to acton it as Egner’s supervisor. (Doc. 43, Veatch Dapb455). Veatd took the matter to
CCP Judge RalpWinkler and playedor him voice mails Egner had left for Veatch on the

matter (Id. at 55-56). Judge WinklenformedVeatchthat he would take the matter to the

11



Presiding Judge and Veatch shogéd Egner involved in the Employee Assistance Program
(EAP). (Id. at 3-58). Judge Winkler informed Veatch to let the EAP deal with the matter and if
Egner had any other issues, she should go through Verdrat §9). Veatch discussed the
matter with plaintiff who was his direct supervisor at the time, and referred Egner to the EAP.
(1d.).

At Veatchand plaintiff's suggestion, Egner met with Gary Berger and Laura Maus,
employees in the Hamilton County Human Resources Department, to complain about being
harassed on the job by Walton. (Doc. 44, Egner Depo. at 33-34D6Bhg a meetingvith
Berger and Mauat which \entre was present, Walton wiasormed ofEgner’s allegatins and
wasfurther advised that he was not to have any further contact with Egner, to whtdn Wa
agreed (Doc. 48, Walton Depo. at 37; Doc. 39, Ventre Depo. at 90-91).

OnOctober28, 2010, plaintiff contacted Egner at home and inforhexdhat Egnerwas
going to be receiving a thremay suspension for not filing a “PC” in Judge Jogebbers’
courtroom. (Doc. 39, Ventre Depo. at 119eatchlikewiseinformed Egner ofhe potential
discipline issue. (Doc. 43, Veatch Depo. at 306). The followingEgyer sent an email to
Veatchasking him the result of Judge Luebbers’ request for a write-up. (Doc. 43, Vegtzh De
Exh. 66). That same dgyegner went to Ventre’s offic@dcomplairedthat Veatch and
plaintiff were pressuring her to sue Wit (Doc. 39, Ventre Depo. Exh. 9, identified in Ventre
Depo. at 114Doc. 44, Egner Depo. at 51, 55-56, 59-6Bynertold Ventrethat plaintiff had
provided her with a phone number for the EE@Gnerhad met with a lawyer to discuss the
possibility of suing Walton and/or the County; dgherhad been in contact with the EEOC.
(Doc. 39, Ventre Depo. Exh).9Egner complained to Ventre théeatch and plaintiff were

pressuring her to sue Walton or file a complaint with the EEOC. (Doc. 44, Egner D&fp. at

12



Doc. 39, Ventre Depo. at 99). Egner told Ventre she wanted them to stop pressuonghker
action against Walton. (Doc. 39, Ventre Depo. at M@&htreDepo. Exh. 9).Egnertold Ventre
that she did not want to file anything against Walt{idoc. 39, Ventre Depo. at 10¥entre
Depo. Exh. 9 Egnertestified at her deposition that sted#t that she was being “bullied” to not
drop her complaint against Walton asttewas feeling pressure from plaintiff and Veatch to go
to the EEOC and file mwsuit (Doc. 44, Egner Depo. at 35, 45, 51, 55-56).

On November 1, 201&,entremet with Judge Kubicki and discussed Egner’s
complaints (Doc. 39, Ventre Depo. at 101-02, 121-122). Judge Kubicki informed Ventre not to
move forward on the discipline requested by Judge Luebbers against Egner. (Doc. 189, Vent
Depo. at 106-07)Judge Kubickconsulted legal counsel addcided that the same law firm
which had handled the investigation into Egner and Walton’s relationship should conduct an
outdde investigation into Egner’s complaints against Veatch and plaintiff. (Doc. 45, Kubicki
Depo. at 97). Outside counsel, Colleen Blandford, Esq., met with Egner at Ventetodion
November 8, 2010. (Doc. 44, Egner Depo. at 56; Egner Depo. Exh. 76). Egner told Blandford
that she was being pressured by plaintiff and Veatch to take action agaitet,Wilich she did
not want to do, and she gave a detailed histbryhat had transpired. (Doc. 44, Egner Depo. at
122-26, 128-29; Egner Depo. Exh. 76). The following day, Blandford met with plaintiff and
Veatch as part of the investigation into Egner’s allegations. (Doc. 50, PItf. DdpdlZEX).

At some point, Judge Kubicki held a meeting with plaintiff and Veatch at which Judge
Andrew West was peent. (Doc. 43, Veatch Depo. at 62-64, 93-94; Doc. 50, PItf. Depo. at 378-
79). The meeting concerned the allegations Egner had made against Veatch affd flicinti
Doc. 45, Kubicki Depo. at 110). Judge Kubicki informed plaintiff and Veatch that no finding

would be made and no disciplinary action would be taken against them; however, he explained to

13



them what supervisory actions are appropriate and what supervisory actioreparepriate
when in receipt of a subordinate’s complaint like that made by Egner. (Doc. 45, Kubpeki De
at 100, 107-08, 110; Doc. 50, PItf. Depo. at 375-79). Judge Kubicki directed them not to
retaliate against Egner. (Doc. 43, Veatch Depo. at 64-65). He informed them dreenf E
should approach them in the future with any issues, they should direct her to Viehta¢ 68).
Plaintiff was not disciplined as a result of Blandford’s investigation of Egniegadions
against her and Veatch and nothing was placed in her personnel record. (Doc. 50, PItf. Depo. at
379-80).

F. ACPO position

In the fall 0f2010, there was a job posting for the position of Assistant Chief Probation
Officer (ACPO) for the CCP.DQoc. 39, Ventre Depo. Exh. 13). The postivas created by
Ventre andlirected applicants to submit thegttler of interest and resume to Walton by
November 4, 2010.Id.; Ventre Depo. at 146). As Probation Committee Chair, Judge Kubicki
chose three individuals to be oniaterviewcommittee for the ACPO position: Kristaektre,
who Judge Kubicki described as his “go-to person in court administrafiemy,Campbell the
AssistanChief Probation Gficer in Municipal Court;and Brian Urban, who was the highest
rankingCCPsupervisor. (Doc. 45, Kubicki Depo. at 47-48, 52-53; DocVé&atre Depo. at
153). The letters of interest were submitted to Walton, who passed them on to Ventre839(Doc
Ventre Depo. at 146-47 Eight applicants submitted their resumes, including Veatch and
plaintiff. (Id., Ventre Depo. Exh. 35

Judge Kubicki had no involvement in the interview process beyond choosing the
members of thenterviewcommittee and deciding witfentre to interview all the applicants.

(Doc. 45, Kubicki Depo at 84-85, 155-156; Doc. 40, Ventre Depo. at 2/Met4 41,Campbell
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Depo. at 72).Judge Kubickhad no discussions with the other two members oftieeview
committeeat any time during the interview proceasd he did not discuss with either them or
with Ventre the merits of any of the candidates or how to conduct the selection proaass. (D
45, Kubicki Depo. at 155-56; Doc. 41, Campbell Depo. at AZcording to Ventre, she and
Walton hadoccasionallydiscussed the vacancy and which individuals might possibly fill the
position during the time the position was vacant and before the position was posted. (Doc. 39,
Ventre Depo. at 15%8).

The interview process was conducted as foll@®edore the intrview began, each
applicant was given the same question and was allowed 15 minutes to prepaenaegionse,
and the interview committempied the written response amdit prior to theinterview. (Doc.

39, Ventre Depo. at 162; Ventre Depo. ExB). All interviewers received a copy of each

applicant’s resume and cover lettBo€. 39, Ventre Depo. at 162; Ventre Depo. Exh. 16), as

well as whatever additional materials the applicant had submitted with his or herfletter o

interest. (Doc. 39, Ventre Depo. at 162). All applicants were asked the same statedarmhi
guestions as well as some follow-up questions based on their responses. (Doc. 39, Ventre Depo.
at 164; Ventrdepo. Exh. 16) After the interviews were concluded, the personnel file of each
applicant including performance evaluatigngas reviewed (Doc. 39, Ventre Depo. at 163

Ventre Depo. Exh. 16). Following the interviews, the three interviewers independeutity w

down their top two choices for the position, with eadedegJoeElfers as their first choice

and Kevin Bonecutter as their second choice. (Doc. 47, Urban Depo. a).17, 53

After the interviewcommittee chose its top two candidates for the position, it met with
Judge Kubicki to inform him of the recommendation. (Doc. 40, Ventre Depo. at 169, 171-72,

272-273; Doc. 45, Kubicki Depo. at 86; Doc. 41, Campbell Depo. at 71). Judge Lusbbers
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invited to the meeting by Judge Kubicki, and she joined the meeting while it was in progres
(Doc. 45, Kubicki Depo. at 86-87). Thaerviewcommittee explained itselections, the
interview process, and how it had arrived at its decisions. (Doc. 45, Kulapki & 88, 131-
33; Doc. 41Campbell Depoat 63). Theinterviewcommittee’s first choice was Elfers and the
second choice was Bonecutter. (Doc. 45, Kubicki Depo. at 116).

Judge Kubicki scheduled a meeting of the Probation Committee on November 30, 2010,
for the ProbationCommitteeto make a recommendation for tAREPO selectioro the bench as
a whole. Doc.39, Ventre Depo. Exh. 18; Doc. 45, Kubicki Depo. at 116-117). The Probation
Committeevoted to recommend Elfers for the position. (Doc. 45, Kubicki Depo. at 117-121). A
majority of the CCP judges signed the entry appointing EfeACPO, and his appointment
was effective December 6, 2010d.(at 121; Doc. 39, Ventre Depo. Exh. 19).

V. Defendants’ notion to dismiss Hamilton County CCPis granted.

Defendants move to dismiss the complaint against#mailton County Court of
Common Pleas on the ground this defendant isugtris. (Doc. 52). Plaintiff states in her
memorandum in opposition to defendants’ motion to dismiss/motion for summary judgatent
she does not oppose dismissing the claims against the Hamilton County CCP. (Doc. 57 at 5, n.
1).> The Court will therefore grant defendant Hamilton County CCP’s motion to @is®is
unopposed and dismiss Hamilton County CCP from the lawsuit.

V. The Court will exercise supplemental jurisdction over plaintiff's state law
claims.

Before turning to the resolution of plaintiff's discrimination and retaliation claigasnst
defendants Walton and Judge Kubicki, the Court must address whether the exercise of

supplemental jurisdiction over plaintiff's state law claims is appropriate. Aaieggd below,

! Page numbers referencing the parties’ briefs are to the ECF page numbersigpehe top of the page.
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the Court grants summary judgment in favor of defendants on plaintiff's § 1983.ckaims
district court may decline to exercise supplemental jurisdiction over state law tldihnss
dismissed all claims over which it had original jurtsidn. 28 U.S.C. § 1367(c)(3YWhen all
federal claims are dismissed befoialfrthe balance of considerations usually will point to
dismissing the state law claims, or remanding them to state court if the action wasdémov
Novak v. MetroHealth Med. C{503 F.3d 572, 583 (6th Cir. 200(€)ting Musson Theatrical v.
Federal Express Corp.89 F.3d 1244, 1254-55 (6th Cir. 1996)). Before deciding whether to
retain jurisdiction over the state clainise Court shoul@consider the interests of judicial
economy and the avoidance of multiplicity of litigation and balance thosesigeagainst
needlessly deciding state law issuesldnkins v. The Gap, Inc84 F.3d 797, 802-03 (6th Cir.
1996) (quoting_andefeld v. Marion General Hosp., In894 F.2d 1178, 1182 (6th Cir. 1993)).
The Court finds that the unique circumstancethisf case counsel in favor of exercising
jurisdiction over plaintiff's state law claims.

First, exercising supplemental jurisdiction over the state law claims woulel therv
interest of judicial economy. The parties have engaged in extensive dischigecpsk is set for
a final pretrial conference in less than a month, and the case is scheduled befdrakhe
undersigned in approximately one month. It would be more expedient to proceed in this Court
rather than vacate these dates so close to trial and require the parties to beginstateveourt.
In addition, the state law isssi presented by this case are neither novel nor complex but are
similar to issues raised by the 8§ 1983 claims brought under federalndact, the analysis for
the § 1983 and state law discrimination claims is, in large part, identical. Finkkgly would
be necessary for the Hamilton County CCP judges to recuse themsewekifrdéawsuit

brought against another CCP judge. Accordingly, the Court finds that the exercise of
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supplemental jurisdiction is appropriate in light of the unique circamasts presented by this
case.

VI. The motionsfor summary judgment are granted as toplaintiff's sex
discrimination claims brought againstdefendans Walton and Judge Kubicki.

A. Sex discrimination claims under 42 U.S.C. § 1983 and Ohio Rev. Code Ch. 4112.

Plaintiff brings sex discrimination clagagainst defendastWalton and Judge Kubicki
pursuant to 42 U.S.C. § 1983 and Ohio Rev. Code Ch. 434@ion1983 provides a civil cause
of action for individuals who are deprived of any rights, privileges, or immumsiéesred by the
Constitution or federal laws by those acting under color of state law. 42 U.S.C. § 1983.
Individuals have a right under the Equal Protection clem#®e Fourteenth Amendment of the
United States Constitutido be free from discrimination on the basis of sex in public
employment. Smith v. City of Salem, Ohi878 F.3d 566, 576-77 (6th Cir. 20q4iting Davis
v. Passmam42 U.S. 228, 234-35 (1979)J.0 establishsuch a claim, plaintiff must pve that
she“suffered purposeful or intentional discrimination on the basis of géndtkrat 577(citing
Vill. of Arlington Heights v. Metro. Hous. Dev. Corg29 U.S. 252, 264-65 (1977)The
showing a plaintiff must make to recover on an equal protection claim under § 1983 rhators t
which must be made to recover on a disparate treatment claim under Titld.\(Hitations
omitted. See als&Campbell v. KorleskiNo. 2:10€V-1129, 2011 WL 2748641, at *8 (S.D.
Ohio July 14, 2011{citing Gutzwiller v. Fenik860 F.2d 1317, 1325 (6th Cir. 1988}urther,
thesameevidentiary standards and burdens of proof applicable to a claimed violation of Title
VIl apply to the analysis of an ergyment discrimination claim brought under Ohio Rev. Code
Ch. 4112. Sigall-Drakulich v. City of Columbuy456 F. App’x 791, 795-96 (6th Cir. 2005)

(citing Mauzy v. Kelly Servs., In664 N.E.2d 1272, 1276 (Ohio 1996))herefore, the district
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courtlooks to federal case law governing Title VII actions when evalu&@ing Rev. Code Ch.
4112 claims.See Williams v. Ford Motor Cdl87 F.3d 533, 538 (6th Cir. 1999).

Accordingly, this Court mayevaluateboth plaintiff's § 1983 and Ohio laalaims umer
the law governing ditle VII claim. There is, however, one critical distinction betwé&éle VI
and Ohio law pertaining to the liability of individual supervisors and managers footei
discriminatory conduct occurring in the workplace environment. Under Title MIhdividual
employee/supervisor may not be held personally liable unless he or she meéigitiends
“employer” unde2 U.S.C. 8§ 2000e(b)Wathen v. Gen. Elec. Cd.15 F.3d 400, 403 (6th Cir.
1997). Under Ohio Rev. Code Ch. 4112, individual liability is imposed on managers and
supervisors for themwn discriminatory conduct which violates Chapter 41Genaro v. Cent.
Transp., Inc. 703 N.E.2d 782, 785 (Ohio 1999).

To prove a discrimination claim under Title Vipllaintiff must offer “direct evidence of
discrimination or introduce circumstantial evidence that would allow an inference of
discriminatory treatment.’Johnson v. Kroger Co319 F.3d 858, 864-65 (6th Cir. 2003/ hen
a plaintiff allegedisparate treatment on account of herls@sed on circumstantial evidenbey
claim is analyzed under ticDonnell Douglaurdenshifting analysis.See McDonnell
Douglas Corp. v. Greeri11 U.S. 792, 802-04 (1973). Undlee McDonnell Douglas
framework, the plaintiff must make out prima faciecase of discriminationld. at 802. See
Brown v. State of Tennessé63 F.2d 600, 603 (6th Cir. 1982]T]o make out gorima facie
[failure to promote] case the plaintiff must show that she belongs to a progectgyd that she
was qualified for and applied for a promotion, that she was considered for and denied the

promotion, and that other employees of similar qualifications who were not memiiees of
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protected group were indeed promoted at the tiragkaintiffs request for promotion was
denied.” Laderach v. U-Haul of brthwesterrOhio, 207 F.3d 825, 828-29 (6th Cir. 2000).

If theplaintiff establishes a prima facie catdee defendantustthenoffer some
legitimate, nondiscriminatory explanatioor fits employment decisioMcDonnell Douglas
Corp.,411 U.S. at 802If the defendant produces such an explanatioaplaintiff must show
that the proffered reason was a pretext for unlawful discriminatehrat 804;,Chen v. Dow
Chem. C0.580 F.3d 394, 400 (6th Cir. 2009). That is, she must posiffientevidence that
could lead a reasonable jury to reject the defendand®ered explanationsChen 580 F.3dat
400 (citations omittedl “Although the burdens of production shift, the ultimate burden of
persuading the trier of fact that the defendant intentionally discriminatedsatierplaintiff
remains at all times with the plaintiff White v. Baxter Healthcare Carb33 F.3d 381, 392
(6th Cir. 2008)(citing Texas Dept. of Commffairs v.Burdine,450 U.S. 248, 256 (1981)).

“[Blecause a prima facie case [of discrimination] and sufficient evidence to tegect t
employets explanation may permit a finding of liability . a plaintiff [need ngtalways
introduce additional, indegmdent evidence of discriminatibto survive summary judgment.
Reevewy. Sanderson Plumbing Products, Irg30 U.S. 133, 149 (2000). Nonetheldbsye are
also “instances where, although the plaintiff has established a prima fazi@chset forth
sufficient evidence to reject the defendargxplanation, no rational factfinder could conclude
thatthe action was discriminatory.ld. at 148.

B. Plaintiff's sex discrimination claims against defendants Walton and Judge
Kubicki

Defendants Walton and Judge Kubicki do not dispute that plaintiff can establish a prima
facie case of sex discrimination. They concede that plaintiff is a memberaitatpd class;

she applied for and was qualified for the position of ACPO; she was considered fonetd de
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the promotion to the position; and an individual of similar qualifications who was not a member
of the protected class received the promotion plaintiff was denied. (Doc. 52 at 16; DoB: 53 at
6). However, defendangssertegitimate, nondiscriminatory reasons for the decision to

promote Elfers and not plaintiff to the ACPO position, and they contend that plaintiff has not
produced evidence of pretext. Plaintiff contends that a reasonable jury could cdhatutie
reasons offexd by defendants for the failure to promote plaintiff to the ACPO position were
pretextual and the real reason was sex discrimination.

1. Liability for sex discrimination cannot be imposedn Walton based on his
alleged gender bias and purported influace on the ACPO selection process

Defendant Walton contends th@aintiff's sex discrimination claims againtsin must be
dismissed because plaintiff conceded at her depositiol\taibnwas not directly involved in
the interview/selection process for ACPO. (Doc. 52 at 30, citing Doc. 50, PItf. D&3ih,at
318-19, 321). Walton argues that by failing to address this contention in her opposing
memorandum, plaintiff has apparently conceded that Walton had no direct respgrisititie
decision to énythe promotion to the ACPO positida plaintiff. (Doc. 59 at 3).

Although plaintiff does not argue in her opposing memoranthatnWalton directly
participated in the allegedly discriminatargn-promotion decisiorplaintiff alleges there is
evidence which @rmits an inference that Walt@n"attitude toward women influenced the
selection process.” (Doc. 57 at 22r2%aintiff allegeshata reasonable jury could conclude
thatas Court Administrator, Walton had created a discriminatory environment inabatién
Department in which it was difficufor womento advance (Id. at 19-22). Plaintiff contends
that a reasonable juppuld further concludéhat Walton influenced the interview/selection

process because the interview committee members had interests aligned with himaectats
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to him, and they were motivated bylesire tamplement his “discriminatory agenda(ld. at
22-23).

In a case such as this, where a plaintiff challsagealverse employment acti@s
motivated by the discriminatory animus of a supervisor who is nafltingate decisionmaker,
theplaintiff candemonstrate discrimination by establishing a “‘causal riebeisveen the
ultimate decisiormakets decision to [not promote] the plaintiff and the supervisor’
discriminatory animus.”"Waggoner v. City of Battle Credko. 1:12€V-827, 2014 WL
1328167, at *3 (W.D. Mich. Mar. 28, 201&)iting Chattman v. Toho Tenax Am., 1886 F.3d
339, 350 (6th Cir. 2012) (quotiridadden v. Chattanooga City Wide Serv. Dept9 F.3d 666,
677 (6th Cir. 2008)).See als@Wilson v. Stroh Companies, In852 F.2d 942, 946 (6th Cir.
1992). A plaintiff can establish iB nexus by presenting evidence of “cat’s paw” liability, which
exigs when“a supervisor performs an act motivated by [discriminatory] animus thaersded
by the supervisor to cause an adverse employment action, ahét act is a proximate cause of
the ultimate employment actionWaggonerNo. 1:12-CV-827, 2014 WL 1328167t *3
(quotingStaub v. Proctor Hosp., U.S. _, 131 S.Ct. 1186, 1194 (2011) (emphasis in origihal)).
See als@mith v. Ohidept of Pub. Safety997 N.E.2d 597, 615 (Ohio 2013nemployer may
be held liable undehe Ohio antidiscrimination lavg under a “cat’s paw” theory of liability.).

“In the employment context, an unbiased decisionmaker isaeat’in situations where a
biased subordinate, who lacks decisionmaking power, uses the unbiased decisionmakez as a dup
in a deliberate scheme to trigger a discriminatory @lisgory employment action.Td. (quoting

BCI CocaCola Bottling Co, 450 F.3cht484). Plaintiff can establish cat’s paw liability in the

2 The term “cat’s paw” is derived from an Aesop’s fable in which a moitidyces a cat to extract roasting
chestnuts from a fire, after which thenkey absconds with the chestnuts and leaves the cat with burned paws and
no chestnutsStauh 131 S.Ctat119Q n. 1(citing Shager v. Upjohn C0913 F.2d 398, 406/th Cir. 1990)).
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employment context by showing that the ultimate decisionmakers relied on distsiyina
information provided by a supervisor and thereby “acted as the conduit of [the saup&rvis
prejudice -is cats paw.” Kanungo v. Univ. of Kentuck$ F. Supp.3d 674 (E.D. Ky. 2014)
(quotingMadden 549 F.3dat 678) (internalquotation marks omitted).

TheUnited StateSupreme Court istaubexplained the cat’s patheory as follows in
the context of an employee termination basedroparlierdisciplinary warningf asupervisor
who was not the ultimate decisionmaker:

So long aghe earlier agenntended for discriminatory reasons, that the adverse

[employment] action occur, he has the scienter reqfiireld liability. Moreover,

it is axiomatic under tort law that tliecisionmaker’s exercise of judgmelates
not prevent the earlier agent’s action from being the proximate cause of the

harni.]
[1]f a supervisor performs an act motivated by [discriminatory] animus that is
intendedby the supervisor to cause an adverse employment action, and if that act

is aproximate cause of the ultimate employment action, then the employer is
liable under the [Act].”

Staub,131 S.Ct. at 1192, 1194 (emphasi®riginal).

Here, plaintiff seeks to hold Walton liable for the alleged discriminatorgidecio deny
her the promotion to ACPO undaislightly modifiedcat’'s paw theorythat is, the interview
committee, which recommended the individuals for the ACPO positiced astthe “cat’s paw”
for Walton. Plaintiff does not allege that the members of the interview committee who
recommended Elfers for the ACPO position witiemselvesnotivated by a discriminatory
animus to deny plaintiff the position. Rather, plaintifeges tha{1l) Walton, in his capacity as
Court Administratorwas motivated to deny plaintiff ttCPO position based on his ovantr
female bias, which is evidenced by the discriminatory environment he created iolihadn
Department during his tereias Court Administratognd (2) Walton influenced the interview

committee to deny plaintiff théA\CPO position consistent with his discriminatory motivation.
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Plaintiff has not introduced evidence to sup@ocausal connection between the
decisions bthe members of the interview committee and Walton’s alleged discriminatory
animus. First, plaintiff has not introduced evidence to show that Walton harbored a
discriminatory biaggainst femaleand that he was motivated to deny plaintiff the ACPO
position for this reasonPlaintiff makes a number of allegations in an attempt to estahksh
Waltonhad a discriminatory animus agaifstialesn general and againker in particular
based on her gender. However, plaintiff's allegations are not segdoyrtthe evidence she
cites.

First, plaintiff alleges that Walton operated the Probation Department as a “boys’
network” wherein he showed favoritism to males, particularly those witkifchre group.”
(Doc. 57 at 20, citing Doc. 51, Clancy Depol18@8). Specifically, plaintiff alleges that Elfers, a
male, was permitted to “show his disdain” for working with female officers based on a
“paternalistic notion” that he would have to take care of them if something happ&ued.57
at 20, citingDoc. 46, George Depo. at 13-16). However, George’s testimony does not support
the proposition for which plaintiff cites it. George testified that Elfers did not teamork with
her, but she did not know if this was because of her gesldesimply knew Elfers did not like
her. (Doc. 46, George Depo. at 22-24). Moreover, George testified that Elfers did routinely
work inthe field witha differentfemalelSP officer Kathy Horn (Id. at 83-84see alsdoc. 42,
Shannon Depo. at 41). Further, plaintiff has not shown a connection between'€seorge
testimony concerninglfers’ refusal to work withherand any alleged discriminatory condoct
animusby Walton. George testified that she did not think Walton was even aware of her
situation with Elfers. (Doc. 46, George Depo. at 16-17). Fur@eorge testified that while she

felt the Probation Department was a “male’s club,” she could not atthalten’s attitudego
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sexism and she could not say that Walton ever displayed a hostile attitudeddher@eorge
or plaintiff because otheir gender. Igd. at 21-24). Thus, George’s vague allegatitimat Elfers
was hostile toward her are too conclusory and too distinct from any conduct of Wdn to
relevantto plaintiff's claims. Cf. Schrack v. RNL Carriers, ING65F. Appx 441, 446 (6th Cir.
2014)(rejecting other employeetestimony of prior bad acts where the alleged bad actors were
different; the allegations were “too vague and conclusory” to determine ifature of the
claims was similar; and the employees were not similarly situated to the plamé&ffivern v.
Glacier Hills Inc.,519 F. App’x 385, 400-01 (6th Cir. 201&xperiencesf nonparty
employees identified by the plaintds having been subjectamdiscrimination by the defelant
“present[ed] factually distinct circumstandesm [the plaintiff’s] case” and therefodid not
support a finding of pretext).

As further evidence dValton’s allegedliscriminatory animus, plaintiff allegeisat
Walton created a group of substations, an individual unit within the CCP, which routinely
received favorable treatment but contained no women in supervisory positions, and at one point
he removed female officers from the substations altogether. (Doc. 57 atrpDat. 46,
George Depoat 2021; Doc.51, Clancy Depo. at 16-17However,Clancy’s testimonyn this
issueis speculative, as Cland¢gstified she was “assuming” Walton was involved in choosing
who the supervisors of the substations were and she believed Walton and Urbandfectace
to place males in charge of the substations because “that’s just how they gp#&hatesl what
they wanted to do,” and “they wanted to promote [their friendahinway that they could.”
(Doc. 51, Clancy Depo. at 17-18). Clancy testified that in “[her] opinion,” the substatiens “w
like a little old boys network, basically,” btite specific examples she provided do not evince a

discriminatory animus on the part of Waltord. @t 1§. Clancy testified that the substations
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received preferential treatment in terms of uniforms, job assignnuset®f county cargnd

discipling yet Clancy does not connect any of the alleged preferential treatment to. génaler

51, Clancy Depo. at 22-32)or exampleClancy testified tat Walton would “run interference”

for substation probation officers who were threatened with disciplinary actehrat 32). The

specific instance cited by Clancy involvefeaalesubstation probation officempt a male

probation officer, which does not support the notion that Walton harbored an anti-woman bias.

(Id.). FurtherClancy testified tht although she expressed many concerns about the substations,

she does not remember if she specifically expressed any concerns about dndel19).

George testified that Walton “obviously” moved female officers out of the atidoss, which she

“think[s]” he did “on the advice atheother officers out there” and which she “think[s]” was a

manifestation of a gender issue. (Doc. 46, George Depo. at 2B#@hjever, George never

complained that her opportunities in the Probation Department were being comgdrdogde

this situation because she “just didn’t think [Walton] liked” her and she did not think she was

“part of the group,” an attitude wth George could not necessarily attribute to her gender. (

at 21:23). Moreover, the evidence shows that as of July 2009, during Walton’s tenure as ACPO,

three women were serving as substation officdemc (47, Urban Depo. Exh. 96T hereis no

evidence that these women weneved out of their positions by Walton or any other supervisor.
In addition, plaintiff relies on Clancy’s belief that there was a preferéor male

probation officers and that it would be difficult for plaintiffadvance as long as Walton was in

charge because plaintiff “was in the same boat as far as, you know, obweung)yfemale and

her treatment.” [oc. 57 at 20, citing Doc. 51, Clancy Depo. at 198, 20Wjs testimony is

much too vague and conclusorypermit an inference that Walton was motivated to discriminate

against women
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Plaintiff further alleges that her own experientéhe Probation Departmeistevidence
of Walton’s bias against women. (Doc. 57 at 20-21). righes that Walton testifietthat but for
a directive from Judge Ruehimaialtonwould not have recommended to other judges that
plaintiff be promoted to ISP Director in 2006. (Doc. 48, Walton Depo. at 46-50). Walton
testified that he did not think plaintiff should be promoted to the position because she was not the
best person for the jobld( at 50). Plaintiff offers no evidendeat calls into question the
veracity of Walton’s testimony. To the contrary, Judge Ruehlman has acknowledged that
plaintiff may not have been the magialified applicant for the positionDoc. 52-1, Ruehlman
Aff., 1 6). Judge Ruehimdmas statedhat he nonetheless “pushed through” plaintiff's
application based on his friendship with her and because she had worked on camfzh)grie. (
view of the evidence that plaintiff's 2006 promotion was based on considerations other than her
qualifications Walton'’s testimony that he would not have recommended plaintifsfr
Director in 2006 absent a directive from Judge Ruehlman is naaiing of an antfemale bias
on Waltoris part

Plaintiff further alleges that Walton showed his dathale bias by marginalizing her
once she accepted the 2006 promotion to ISP Director. (Doc. 57 &Iaintiff alleges that
Waltonmarginalized heby removing her ability to hire and supervise a portion of the ISP
personnel and allowing the substations to spend money allocated to the ISP progedy, ther
making it nearly impossible for her to meet the standards of an already isigyggigram. Id.,
citing Doc. 43, Veatch Depo. at 18-19, 24-2P)aintiff alleges that Walton further marginalized
her by failing to include her in the Lausten investigation and by not inviting herticijete in
a State presentation regarding the status of the ISP program. (Doc. 50, Pltf. D8pe3at

229). However, plaintiff has nebnnectedny d these actions to her gender. In faGentre
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testified that she conducted the Lausten investigation and it was her decision téudet inc
plaintiff. (Doc. 40,VentreDepo. at 252). Plaintiff testified that she was not present for the 2009
State presentation to the Court, but she does not allege that Walton decided who would be
invited to the presentation. (Doc. 50, PItf. Depo. at 136-8@ntchtestified hat although the

ISP grant mandated that the ISP Director be involved in the hiring of new pdrsbarewere
times when plaintiff was toldsho would be hired and there was not any input from her of which
he was aware. (Doc. 43, Veatch Depo. at 18-V@atch also testified that the substations were
put under the ISP grant, which he “assume[d]” was at Walton’s directive, andhbet it

plaintiff's ability to administer the programld( at 21-25).However,Veatch provided no

specific testimony which permits an inference that Walton “marginalized” pfamtiter role as

ISP Director because she is a woman.

Finally, plaintiff argues that evidence offered by defendants that some weoenen
promoted during Walton’s tenure as Court Administrator is insufficient to counteneeideat
Walton harbored negative views about female probation officers. Plaintiff notesthahree
of the seven women named by defendants as having been promoted during Waltonigdenure
members of the Probation Depadnt, and she argues that the fact that some women received
promotions is not dispositive of whether plaintiff was the victim of unlawful discation.

(Doc. 57 at 21-22citing Grizzell v.City of Columbus Div. of Policd61 F.3d 711, 720 (6th Cir.
2006) (“An employer does not have to discriminate against all members of a class to illegally
discriminate against a given member of a class.”)). Plaintiff's argumeneisi$rfar as it goes.
However,while not dispositive of plaintiff's claim of gendbias,evidence that several women

were promoted to management positions during Walton’s tenure as Court Admintkbesgtor
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refute testimonyffered by plaintiff to show women were unlikely to advance so long as Walton
wasCourt Administrator.

Thus, considered as a whole, the evidence submitted by plaintiff is insufficient to
demonstrate that Waltomritended], for discriminatory reasons, that the adverse [employment]
action occur.”Staub,131 S.Ct. at 1192. There is no evidence to show that Waltorthead “
scienter required to be liable” undbe antidiscrimination lawdor the decision that plaintiff not
be promoted to ACPOId.

Further, assuming Walton harbored a discriminatory anagagst plaintiff, there is no
evidence to support a finding that fihéerview committee in this casacted as the conduit of
[Walton’s] prejudice.” Kanungq 1 F. Supp.3d 674 (quotiddadden,549 F.3dat678). To
demonstrate there was a causal nexus between Walton’s purported discrniniizet@ndhe
outcome of the interview/selection process, plaintiff points to evidence which pamit
inference that Walton knew the identities of at least sontigecdipplicants for the ACPO
position. (Doc. 57 at 22). Specifically, the job posting for ACPO directed applicamtsdo s
their letters of interest and resumes to Wa(tdn citing Doc. 39, Ventre Depo. Exh. 13)entre
testified at her deposition that she believed Walton had collected at least somesdithes
(Doc. 39, Ventre Depo. at 146), and the cover letters submitted by some applicants were
addressed to Waltonld(, citing Doc. 39, Ventre Depo. Exhs. 21, Pibc. 43, Veatch Depo.

Exh. 59). Plaintiff furthercontends there is circumstantial exde that would permat

reasonable juryo doubtthetestimonyprovided by Ventre, Urban and Campbell that Walton had
no influence on the decision to promote Elfers to the ACPO position over plaintiff. (Doc. 57 at
23). Specifically, plaintiff contends that a reasonable jury could find thabWtiuenced the

interview committee’s decision based the following evidence: (gstimony by Patricia
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Clancy, who served as ACPO from October 2007 until the end of 200€ahaibellhad a

“very close” profasional relationshigvith Walton, Campbelieported directly to Walton, he

was Walton’s “righthand mait and he was part of a “boys network” in the Probation
Department, as was the candidate ultimately selected for the ACPO poditos([Boc. 51,
Clarcy Depo. at 9, 1988); (2) Clancy's testimony thatrban the supervisor of the substations,
reported directly to Waltorwas “afforded extraordinary powers above everybody else in
probation,” and was also part of the “boys’ networlkl’ &t 16 196-97%; and (3) evidence that
although not a member of the Probation Departmémire was the Court’s Personnel Director,
she reported directly to Walton, and before the ACPO position was posted and thevintervi
committee met, she hatiscussed with Walton who they each believed would apply for the
ACPO position and who would be a good fit for the job. (Doc. 39, Ventre Depo. at 152, 156-
57). Plaintiff argues thatit stretches reality to believe that Campbell and Urban did not make an
ACPO selection that would be consistent with Walton’s wishes considering reechase ally

to both of them in the Probation DepartméntDoc. 57 at 23). Plaintiff contends the Court
should thereforeréject Defendants’ argument that any discriminatayenda Walton may have
had was obviated by h@leged lack of participation in the selection procegkl’).

The circumstantial evidence offered by plaintiff is insufficient to show thatoWwa
influenced the interview committee’s ACPO recommendeadiecision, or that he intended to
exert any influencen the committeeWalton testified unequivocally at his deposition that he
had no involvement in the decision to promote Elfers to the ACPO position and he was not
involved in the selection process. (Doc. 48, Walton Depo. at 31-35, 64). Walton’s testimony is
consistent with the deposition testimony of the three individuals on the interview coepmitte

each of whom testified that Walton never spoke to them during the course of thetiapplica
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processabout their roles in selecting the ACPO or about whom he wanted to fill the position.
(Doc. 41, Campbell Depo. at 60-61, 72; Doc. 39 Ventre Depo. at 158-59; Doc. 40, Ventre. Depo.
at 269-71; Doc. 47, Urban Depo. at 42). Plaintiff has not submitted asgnea to refute their
testimonyor to create a genuine issue of fact on whether Walton influenced the interview
committee membersPlaintiff points to testimonyhat Walton may have commented or given

his opinion to Ventre prior to the posting of the ACPO position regarding how he thought
plaintiff would perform in the position. (Doc. 39, Ventre Depo. at 157-58). Hownezg is

no evidence that Walton offered his opingtherafter the job was posteut afterVentre was
selected for the interview numittee (SeeDoc. 40, Ventre Depo. at 269-70)he remaining
evidence offered by plaintiff is pure conjecture and is not persuasive evitlahdgalton was
involved in the ACPO selection decision. Plaintiff must rely on more than speculation a
conjecture to refute the testimony of Walton and each of the members of thievnter

committee ando create a genuine issue of material fact as to whether Wattartionally
influenced the committee memts’ decision.See Matsushitad75 U.S. at 58@he party

opposing summary judgment must “do more than simply show that there is some meghphys
doubt as to the material factsAlexander v. CareSourcg76 F.3d 551, 558 (6th Cir. 2009)
(“[T]he party goposing [a motion for summary judgment] may not rely on the hope that the trier
of fact will disbelieve the movant’s denial of a disputed fact but must make anaifiem

showing with proper evidence in order to defeat the motion.” (internal quotatids oraitted);
Hedberg v. Indiana Bell Tel. Co47 F.3d 928, 932 (7th Cir. 1995) (“Speculation does not create
agenuinessue of fact; instead, it creates a false issue, the demolition of whichnsaaypgoal

of summary judgmeri) (emphasis in origindl Plaintiff has not come forward with specific

evidence sufficient toefute the testimony of Walton and the three members of the interview
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committee andreate a factual questi@s to whether Walton had any involvement in the ACPO
selection decisiagrand whether he intended to influence the outcome of the selection process
based on a discriminatory motive.

For these reasons, plaintiff cannot prevail ondaardiscrimination claimrought
against defendant Walton. Plaintifbncedes defendawWalton had no direct involvement in the
adverse employment decision, and there is no evidence that defendant harbonathiaatisg
animus that could be imputed to the interview commitfBeere is not a scintilla of evidence
showing that Walton had any input into the interview process, the interview consnittee
recommendation, or any other facet of the selection process. Defendant \&/eahtitied to
summary judgment on plaintiff's sex discrimination claims brought under 42 U.S.C. 81®83 a
Ohio law.

2. Judge Kubicki is entitled to summary judgment on plaintiff's sex discriminaton
claims.

Plaintiff has failed tantroduce any probative evidencesiapport asex discrimination
claimagainstJudge Kubicki. Indeed, all of the evidence introduced by plaintiff is directed
toward the allegedly discriminatory environment in the Probation DepartmetdadigaWalton
because of his alleged bias against women and whetkdgiasinfluenced the selection process
for the ACPO position. (Doc. 57 at 19-23). Plaintiff has not presented any argument ncevide
supporting an inference that Judge Kubicki harbargénder bias against women or created a
discriminatory atmosphere in the Probation Department. Because plaak#f ®© hold Judge
Kubicki personally liable for her failed promotion, it is incumbent upon plaintiff togotes
probative evidence of gender discrimination by Judge Kubiakigate a genuingsue of fact

for trial. In the absence of any such evidence, Judge Kubicki is entitled to spjudgment on
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plaintiff's sex discrimination clais brought against him in his individual capacity under § 1983
and Ohio law?

Further, plaintiff's§ 1983claim against Judge Kubicki in his official capacity as the
Presiding Judge of the Hamilton County CCP must be dismissed on the additional ground that
plaintiff has not made any arguments and has not produced any evidence that a Coynby polic
custom played a part in the alleged violation of her equal protection righéekentucky v.
Graham,473 U.S. 159, 165-66 (1985) (citations omitteafjicial capacity suits generally
represent only another way of pleading an action against an entity of whiclcan isfan
agent and the entity’s “policy or custom” must have played a part in the violation ofdflede
law.). Judge Kubicki is entitled to summary judgment on plaintiff's sex discrimination claim
brought against him in his official capacity.

3. Plaintiff has failed to introduce sufficient evidence of pretext

Defendants Waltoand Judge Kubickare entitled to summary judgment on plaintiff's
sex discrimination claims brought against them in their individual capafatiéise additional
reason that plaintiff has failed to carry her burden of production undé¢bennell-Douglas
framework Defendants have asserted a numbdegitimate nondiscriminatory reasons for the

decision to deny plaintiff a promotion to the ACPO positi®faintiff may show pretext by

3plaintiff's recitation of the facts suggests that Judgbicki purposely selected an interview committee closely
aligned with Walton so the committee would carry out Walton's desire tpmaimtiff the ACPO promotion.

(Doc. 57 at 1516). Plaintiff cites to evidence that Walton considered Judge Kubicle tieebbest Presiding Judge
he had ever worked under (Doc. 48, Walton Depo. at 29); Judge KubicWaltah were generally viewed by
courthouse personnel to be “close” (Doc. 43, Veatch Depo. aadd Yhe individuals on the interview committee
were in tirn closely aligned with Walton(Doc. 51, Clancy Depo. at 197; Doc. 46, George Depo. at 34, 47). (Doc.
57 at 1516). However, deposition testimony that Judge Kubicki and Walton had a “alelsdibnship accordintp
the courthouse “rumor millAnd tha Walton and some members of the interview panel had plasessional
relationships, does not support an inference that Judge Kubicki inthtidiscriminated against plaintiff based on
her gender. This evidence does not permit a reasonablénfdet to infer that Judge Kubicki selected Ventre,
Campbell and Urban for the interview committee not for the reasonatkd,dbut because he knew these
individuals would be subject to influence by Walton to deny plaintiff ti&® promotion because shaifemale.
The inferences plaintiff seeks to create are no more than speculation asatuwwengand are insufficient to create a
genuine issue of material fackeeRoss 402 F.3d at 588.
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demonstrating: “(1) that the proffered reasons had no basis in fact, (2) that teeedrodasons
did not actually motivate [the adverse employment action], or (3) that theynsefécient to
motivate [he adverse employment actionPavis v. Cintas Corp.717 F.3d 476, 491-92 (6th
Cir. 2013) (quotindHedrick v. Western Reserve C&ws.,355 F.3d 444, 460 (6th Cir. 2004);
Chen,580 F.3d at 400)This test is a flexible on@nd “it is important to avoid formalism in its
application, lest one lose the forest for the trees. Pretext is a commomsgmse did the
employer fire [oras here, refuse fwromotd the employedor the stated reason or not®i. at
492 (quotingChen,580 F.3d at 400 n. §.

The Sixth Circuithas typically grouped the first and thptetext tests together because
they are both “direct attacks on thedibility of the employeés proffered motivation for [not
promoting the employee] and, if shown, provide an evidentiary basis for what the Supnerme C
has termed ‘a suspicion of mendacityJbnes v. Potted88 F.3d 397, 406 (6th Cir. 2007)
(quotingSt. Mary’s Honor Ctr. v. Hick509 U.S. 502, 511 (1993)). The second‘iestf an
entirely different ilk” because “the plaintiff admits the factual basis uyidgrthe employés
proffered explanation and further admits that such cormudt motivate dismissal.”ld.
(quotingManzer v. Diamond Shamrock Chem. @8.F.3d 1078, 1084 (6th Cir. 1994)
(emphasisn original) (overruled on other grounds by Gross v. FBL Financial Services,36¢.,
U.S. 167 (2009)).

For the reasons discussed below, plaintiff has failed to carry her burdenbtitbstg
pretext.

I. Plaintiff's qualifications for the ACPO position

To establish pretextJgntiff maintains that she was least as qualified asr better

qualified than, Elfers for the positiami ACPQO. (Doc. 57 at 24-26). Specifically, plaintiff had
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14 years’ experience as a supervisor in the Probation Deparshertadour years’experience
as ISP supervisor, and she had supervised a number of people in different units; imsoompar
Elfershad been a supervisor with the Probation Department since 2007, he had supervised only
one to two people, aritb [Veatch’d knowledge,” Elfers had no experience writing grants and
performing other administrative tasks that did not have to be performed in the substdi.,
citing Doc. 39,VentreDepo. Exhs. 19, 21, 22; Doc. 43, Veatch Depo. at §4-75

Typically, an employer is given wide leeway in determining relevant hiring
criteria, particularly when selecting management persorBrelwning v. Deft of the Army
436 F.3d 692, 698 (6th Cir. 2008)nder some circumstancesjagence that the plaintiff was
more qualified than the successful applicant can be sufficient to raise a gesumefimaterial
fact that the employ&r proffered explanatiorsipretextual.Risch v. Royal Oak Police Dgp
581 F.3d 383, 391-92 (6th Cir. 20Q@)tations omitte§l “Relative qualifications establish
triable issues of fact as to pretext where the evidence shows that eithergBinkiff was a
plainly superior candidate, such that no reasonable employer would have chdsandbssful
applicant over the plaintiff], or (2) plaintiff was as qualified as if not bettelifepgathan the
successful applicant, and the record contains ‘other probative evidence ohidiatan.”
Bartlett v. Gates421 F. App’x 485, 490-91 (6th Cir. 2010) (citiBgnderv. Hecht's Dept.
Stores 455 F.3d 612, 627-28 (6th Cir. 2QD6ee alsdrisch,581 F.3d at 392when the plaintiff
offers “other proltive evidence of discrimination, that evidence, taken together with evidence
that the plaintiff was as qualified as or better qualified than the successlichap might well
result in the plaintifs claim surviving summary judgment;’Jenkins v. Nasville Pub. Radio,
106 F.App’x 991, 995 (6th Cir. 2004) (reversing summary judgment in favor of employer where

employee offered evidence of superior qualifications and “some evidenceguilamities in the

35



application and selection process, inconsistencies in the reasons given bydlogrednor not
hiring her, and the lack of African-American women in supervisory positions at [her
employer]”).

The Court inRischfound that the defendant was not entitled to summary judgment where
the record demonstrated that the plaintiff had arguably superior qualificatamsither of the
two successful male applicants, and the record contained additional probativeeddenc
pretext. Specifically, the record indicated that male officers in the depdrtireguently made
degrading comments regarding the capabilities of female officers, expteesadw that female
officers would never be promoted to command positionspaadk generally degrading remarks
about womeri 1d. at 392. The Sixth Circuit stated thdiscriminatory remarks, even by a
nondecisionmaker, can serve as probative evidence of pretext and explained dmeeadév
such discriminatory remarks as follew

Although discriminatory statements by a nondecisionmaker, standing alone,

generally do not support an inference of discrimination, the comments of a

nondecisionmaker are not categorically excludablircumstantial evidence

establishing the existencef a discriminatory atmosphere at the defendant
workplace in turn may serve as circumstantial evidence of individualized
discrimination directed at the plaintiff. While evidence of a discriminatory
atmosphere may not be conclusive proof of discrimination against an individual
plaintiff, such evidence does tend to add “color” to the emplsyer
decisionmaking processes and to the influences behind the actions taken with
respect to the individual plaintiff.

Id. (citing Ercegovich v. Goodyear Tire & Rubber Cb54 F.3d 344, 356 (6th Cir. 1998)

(internal quotation marks and citations omitjedxvidence of @iscriminatory atmosphereeed

not “coincide precisely with the particular actors or timeframe involved in thefispegents

that generated a claini discriminatory treatmeiin order to be relevantld. (citing

Ercegovich 154 F.3d at 356)nternal quotation marks onit).
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Unlike Risch the evidence hemoes not establish that plaintiff was the plainly superior
candidatefor the ACPO position by virtue of her qualifications. 581 Fa8P2. Seealso
Bartlett, 421 F. App’x at 490-91. Both plaintiff and Elfers had supervisory experience, and
although plaintiff had been a supervisor lon@gfers had several more years of total service
with the Probation Department, having begun his employment there in 1983. (Doc. 39, Ventre
Depo. Exh. 21). In addition, although plaintiff had more years of service in a supgrvisor
position than did Elfers, as explained more fully below, one could reasaatijdeshe had
not performedarticularlywell as a supervisor as demonstrated by serious issues with officers
under her supervision and problems documented by the Ohio agerggdwith oversight
responsibility. Moreover, plaintiff has not introduced evidence to show that graingwrds a
function of the ACPO position or that experience in this area was a qualificatithre fposition,
nor that specifiexperience performing administrative tasks outside of the substatamtes her
better qualified for the position

In addition, for the reasons discussed below, the record does not contain “other probative
evidence of pretext.’SeeBartlett, 421 F. App’x at 49®1 (citingBender 455 F.3d at 627-28).
Accordingly, plaintiff's qualifications as compared to those of Elfers,nndonsidered with the
remaining factors which the interview committee took into account in making its
recommendation, are not evidence of pretext.

ii. ISP Programperformanceunder plaintiff's supervision

Defendants assetat in making its promotion recommendatitre interview committee
took into account indications that the ISP unit was not performing well under plaintiff
supervision as compared to other counties in taeSThey allegehat although the Hamilton

County ISP unit was receiving more state money than any other county in thef &ate, its
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recidivism rate was the worst in tB¢ate, and in 2009 tH@DRCthreatened to reduce the unit’s
funding if it did not increase its effectiveness. (Doc. 52 at 16-17).

Plaintiff contends there are genuine issues of fact as to whether the eréerof the
ISP program was a sufficient justification fust promoting her to ACPO. Plaintiff concedes
there were issues with the program’s performance but alleges the progratnuggbng as
early as 2004, long before she became the program’s director; there wesenghugetting the
CCP judges to use the program; &dlton “marginalized her” and created additional
challenges once she became [Bfector by removing her ability to hire and supervise a portion
of the ISP personnel afy allowing the substations to spend money allocated to the ISP
program. Plaintiff thuscontends that a reasonable jury could find thatefiejdants created the
very problem on which they now attempt to rely as justification for her non-promotiong¢. (D
57 at 29).Plaintiff also alleges that Ventredepositiontestimony calls into quesin whether
defendants’ reliance on the ISP program’s performance was pretef@aa. 57 at 30).
Plaintiff asserts that although Ventre testified that the Z188 reporindicated that Hamilton
County was not functioning well compared to other casitncluding in the area of success
rates at her depositioshe demonstrated unfamiliarity with what a success rate was or how it
was calculated (Doc. 57 at 29-30, citing Doc. 39, Ventre Depo. at 223-Paintiff further
contends that if the ISP program’s success rate had been a critical falbtopromotion
decision, Ventre likely would have looked into the issue of whether thprt$ffam’s statistics
were improving in the year between the 2009 presenthyidgpalli, the State’s Assistant Chief
for the Bureau of Community Sanctioasd the interview proceskut she failed to dsa. (Id.

at 30, citing Doc. 39, Ventre Depo. at 231-32).
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Plaintiff has not introduced evidencedi@ate a genuine issue of fact as to wheter
poor performance of the ISP program underdnection was sufficient to motivate the decision
to deny her the ACPO position. Although there may have beainfactors beyond plaintiff's
control that impacted the success of the ISP program, the individuals involved inRia&e AC
selectiondecision were entitled to look at plaintiff's past performance as ISP Ditector
determine whether she should beayi even grater responsibilitas ACPO.SeeBacon v.

Honda of Am. Mfg., Inc192 F. App’x 337, 345 (6th Cir. 2006) (poor performance can justify an
adverse employment action so long as the emplogasonabl[y] relifed] on the particularized
facts that were befoiig at the time the adverse employment decision was made) (qirith

v. Chrysler Corp.155 F.3d 799, 806-07 (6th Cir. 1998)). An employee’s view of her own
satisfactory performance cannot establish prétekere the employer reasonably relied on
specific facts before it indicating that the employee’s performance was plab(citing

Majewski v. Automatic Data Processing, Iri£74 F.3d 1106, 1116-17 (6th Cir. 2001sofar

as plaintiff alleges defendants created the problems with the ISRiprogmwhich they relied to
justify her non-promotion (Doc. 57 at 29), plaintiff has not produced any evidence to show that
either defendant attempted to undermine her performance as ISP direetbobdeer gender.
Further,to the extent plaintiff attempts to cast doubt on Vésitaesertion that shrelied on the

past performance of the ISP programa selection factahe evidence plaintiff cites is not
sufficient tocreate an issue of fact as to Ventre’s true motivatitentre testified thabased on
Galli's 2009 presentation, she understtimatthe ISP program was not functioning wasl
comparedo other counties, Hamilton County was in danger of losing its funding for the
program, and the County “was at the low efhduccess rates.” (Do89, Ventre Depo. at 223-

24). Notably, plaintiff does not present evidence disputing the accuracy of thesesioos;!
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and Ventre could reasonably draw these conclusions from the information presetttedihyo
agency Neither Ventre’s inability to define “success rate” as used in the 2009, nepiohter
failure to investigate in her capacity as CCP Personnel Director whether thepeiead after
2009, is probative of pretexfhe evidence cited by plaintiff does not create a genuine issue of
material fact as to whether tpeor performance of the ISP program under her superwigsn
sufficient to motivate the decision to deny her the promotion to ACPO and prasext for sex
discrimination

iii. TheLausten/Moxleyinvestigation

Defendants posit as an additional non-discriminatory reason for the failu@totpr
plaintiff to ACPO the 2009 investigation of Ditlaustena Probation @ficer under the
supervision of ISP Probation Officer Supervisor Thsrivioxley (Doc. 52 at 17-19). The
investigationby Ventreincluded a pre-disciplinary hearing conducted by Campbell (Doc. 41,
Campbell Depo. at 39), amdiiminated inLausten’sindictment on seven counts of using the
Regional Computer Information Center (RCIC) for personal purposes in violat@hiofaw
(Doc. 50, PItf. Depo. Exh. 114), and his termination in May 2010 by entry of the Hamilton
County CCP judges for incompetency, discourteous treatment of the public, neglegt of dut
violation of the cott’s policy, failure of good behavior, misfeasance, malfeasance, and
nonfeaance (Id., Depo. Exh. 115). Campbell also conducted a pre-disciplinary hearing for
Moxley (Doc. 41, Campbell Depo. at 43-45), anavds determinethat MoXey was not
adequately supervising Lausten amitherwasnot performing audits or was overlooking
deficiencies. (Doc. 52 at 18, citing Campbell Depo. at 35-36). Maggredin August 2010
while the Probation Committee was deciding whether to diseiplioxley andif so, what his

discipline should be. (Doc. 52 at 19, citing Doc. 45, Kubicki Depo. at 151-52; Doc. 50, PItf.
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Depa at 259. Ventre testified at her deposition thatmaking the ACPO decisioshe
consideredhat plaintiff, as Director fothe unit, had a Probationff@er andProbation Gficer
Supervisor undenersupervision who were not performitigeir jobs andplaintiff failed to
address the issue. (Doc. 39, Ventre Depo. at 210, 219-20). Campbell testified that he also took
the investigations into account awds surprisethat plaintiff would apply for the ACPO
position when an investigation a few months earlierreadaled that &robation Gficer in her
unit was performing so “horrendously” arfeeProbation @ficer’s supervisor, who reported to
plaintiff, was not doing his job at all. (Doc. 41, Campbell Depo. 8323536). Campbell was
of the opinion that plaintiff had exercised little oversight, Ishe failed to have the foresight to
see that people under her supervision were not doing a good job, and sherbadtedb this
situation which had happened under her wattth. at¢ 32). Urbantestified that he likewise
believed the results of the Lausten/Moxley investigation did not warrant dlaiptdmotion to
ACPO of an entire unit. (Doc. 47, Urban Depo. at 26, 32-33, 48-49).

Plaintiff alleges that the termination baustenfor failure to carry out his dutiesa
Probation Gficer is insufficient to warrant summary judgmemtd there is a question of fact as
to whether her handling of the incident constitutes a gross neglect of dutyesuffocivarrant
non-promotion. (Doc. 57 at 30-31plaintiff contends thatausten had beemlongtime
employee of the Probation Departmanthe time of his termination aibg his own account had
been carrying out his duties in the manner légto his terminatiohroughout his tenurg.(Id.
at 3Q citing Doc. 41, CampleDepo. Exh. 3h Plaintiff alleges that Urbasubstantiated

Lausten’s assertion by testifying tleatenin the years before plaintiff was ISP Director, Lausten

* Plaintiff incorrectly asserts that Lausten had been perfgrmimjob in the same unprofessional manner for 35
years without intervention by any supervisor. In fact, accordihgusten’s PréDisciplinary Conference Summary
prepared by Campbell, Lausten stated “he had been doing his job thevaariee the pasi1 yearsand no one told
him he was doing anything wrong.” (Doc. 41, Campbell Depo. Exh. 35 at CCR3dfihasis added).

41



had a reputation for “fairly egregious” omissions such as not making home visite@edtng

to see probationefsr one year. Ifl. at 31, citing Doc. 47, Urban Depo. at 34). Urbestified

that although hexperienced such deficiencie#h Lausten in multiple cases, he elected not to
take action until 2009.1d., citing Doc. 47, Urban Depo. at 34plaintiff further asserts that
Veatchtestifiedthat in his opinion, plaintiff was not responsible for Lausten’s failings anathe d
not know whaplaintiff could have done to avoid the situation. (Doc.Mextch Depo. at 36

37). Furtherplaintiff notes thathe Hamilton County CCP judges elected not to discipiere
under the progressive discipline policy for Lausten and Moxley’s deficiendex. 89,Ventre
Depo. at 256).

Plaintiff has not produced evidence to show that consideration of the LAlisidey
issueswas a pretext for unlawful discriminatioRlaintiff asserts that “whether the Lausten
incident was a gross neglect of duties sufficient to warrant non-promotionjuisi@ssential
guestion of fact appropriate for a jury. (Doc. 57 at 31). The Court disagrees. Thetfed tha
employeesinderplaintiff's supervision had been derelict in the performance of their dsitéees
sufficient justification forthe decisiorto not promote plaintiff into a supervisory position with
even greater responsibility. Plaintiff has not introduced evidence tottatjuestion the
credibility of the asserted justification. Plaintiff notes that Urban did not @lenao rectify
the Laustersituation. Urban did not have supervisory responsibility over Laugégnhe
brought Lausten’s nonfeasance to plainditittention shortly after she became ISP Director
2006. (Doc. 47, Urban Depo. at 33-36). Moreotes fact that plaintiff was not disciplined
over the Lausten and Moxley incidents is not probative of pretext. At least twasjodghe
Probation CommitteeJudge Ethna Cooper and Ju&jevenMartin, favored exploring the

possibility of disciplinaryaction against plaintiff. (Doc. 48, Walton Depo. at 87-88aintiff
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was aware that at least some of the Hamilton County CCP judges were cogsideziner
discipline was appropriate for her. (Doc. 50, PItf. Depo. at 259-260). Although discipline
ultimately was not imposethe fact thasome judges thought discipline might be warranted
indicates the seriousness of the overdigires. Thus, considered as a whole, the evidence
plaintiff has produced does not raise a genuine issue of fact as tewhetthecisionmakes’
reliance on the Lausten/Moxlayatterwas a pretext for unlawful discrimination.

iv. Subjectiveconsiderations

Plaintiff alleges that a reasonable jury could conclude that defendantsicasser
regarding Elfers’ alleged superiperformance during the interview process are nothing more
than selserving, subjective assertions designed to mask intentional discriminatiact¢hated
during the selection process. (Doc. 57 at 26-28).

The Sixth Circuit has recognized that@oyeas “are entitled togreater flexibility in
managemenrlevel employmentlecisions’ Carter v. Toyota Tsusho Am., In629 F. App’x
601, 611 (6th Cir. 2013xiting Wrenn v. Gould808 F.2d 493, 502 (6th Cir. 1987)[The
Court does] notdct[] as asuper personnel department, overseeing and second guessing
employers’ business decisiorisId. (quding Bender 455 F.3d at 627). Howevehe Sixth
Circuit has also cautiondbat“decisions made on the basis of subjective criteria, such as
whether aremployeds an effective manager, can provide a ready mechanism for discrimination,
and thus such decisions are carefully scrutinizédémudia v. J.P. Morgan Chasé34 F.
App’x 495, 504(6th Cir.2011)(internal quotation marks omittedjedrick, 355 F.3dcat 461.

Here, paintiff has not shown that subjective considerations were a pretext for gender
discrimination. To support her contentionlgmtiff asserts that she was not on equal footing

during the interview process because although the job posting asked applicants toh&itbmit
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letters of interest and resum&mng. 39, Ventre Depo. Exh. 13), Elfers submitted numerous
letters of recommendation from the commuribydno other applicant was given this
opportunity. (Doc. 57 at 26-2€iting Doc. 39, Ventre Depo. 1689). In fact, howeverthere
wasno bar to other candidategbmitting additional materials with theipplicatiors. Further,
the cases plaintiff cite® show that Elfers’ submission of additional materials and consideration
of the maerials by the interview committee is evidence of pretext do not support plaintiff's
position. Those cases involved either blatant irregularities in the applicati@spmcevidence
that the process had been rigged to favor a certain candidate fanohatory reasonsSee
Jenkins 106 F. App’xat994 (ecord includeckvidence ofirregularities in the process of
posting the position and entertaining applications for it,” including extensithe application
deadline andhe defendant’'admission thathe decision to hire an applicant had already been
madeby the time a “courtesy interview of plaintifivas held; Kimble v. Wasylyshyd39 F.
App'x 492, 500 (6th Cir. 2011(evidenceof irregularities in the application procdssluded
“pre-rejectiort of plaintiff, recruitment of unqualified candidatetefendant’sindisclosed
decision tahelp certain applicants with requirementswaive various requirements, and the
sudden introduction of new qualification considerations at the ene aftdrview procegs
Unlike the circumstances in these sgdee interview committee’s consideration of additional
materials submitted by Elfems1 his own initiative is not indicative of a procedural irregueoit
a bias on the part of any individual involved in the recommendation or selection process.
As further evidence of irregularities and alleged bias in the application prptassff
notesthat although the interview committee had access to the applicants’ persosradlfife
the intervew process, only some tife files included past performance evaluatiof3oc( 57at

27, citing Doc. 39, Ventre Depo. at 163). Plaintiff contends that the interview comhatte®
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recent performance evaluations to consider for her because Walton, in hisycapatatntiff's
supervisor, never completed one for her during her tenure as ISP Dirédtpcitiig Doc. 39,
Ventre Depo. at 43, 163). In contrddtpan in his capady asElfers’ supervisarhad

completed two annual evaluations Eifers between May 2008 and May 2010d.(at 27-28,
citing Ventre Depo. Exh. 20). Plaintiff notes that Elfers “past performanas’cited as one of
the reasons he was selected overférethe ACPO position (Doc. 39, Ventre Depo. at 188), and
she contends that a reasonable jury could conclude that defendants’ assertidirggrégjars’
alleged superior performance during the interview process were intendecktmtaasonal
discrimination. (Doc. 57 at 28). However, plaintifls failedto demonstrate a connection
betweerthe lackof performance evaluations in her personneldiid gender Walton testified
thathedid not prepare an evaluation for plaintiff during the 18 months he supervised her
following Clancy’s departure and Elfers’ appointment as ACPO, but his failure mwass
consistent with his practice fatl employees under his supervision. (Doc. 48, Walton Degpo.
51-52, 55). Walton testified that he never preparedvaluation for any employealess they

did their own evaluation and brought it to him, in which case he would review the evaluation,
make comments, and then sign off on It. &t 5152, 55. Walton testified that plaintiff did not
bring an evaluation to him during the period of time she was under his supervidioat. 55).
Further thethree members of the interview committee testified thdyot give the

performance evaluations that were before them much weight, and Cateptiigdid that he
focusedonly on deficiencies that were noted in the evaluations. (Doc. 41, Campbell Depo. at 66
Doc. 47, Urban Depo. at 22-23; Doc. 40, Ventre Depo. at 281-82). dlausjff has not

created an issue of fact as to whether she wagsdgced in the application process by the
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absence of performance evaluations from her personnelr fitee interview committee’s limited
consideration of the evaluations that were before it.

For these reasons, the evidence plaintiff has submitted does not show that shd recei
unequal treatment in the handling of her application and request for consideratigrtloirin
interview/selection process. Plaintiff has failed to create a genuine isswefal fact as to
whether the interview committee’smsideration of subjective factors was a pretext for
intentional discrimination.

v. Alleged discriminatory environmerds evidence of pretext

Plaintiff allegesthat the Probation Department was a “discriminatory environment”
which limited opportunities for women to advance. (Doc. 57 at }9-RRintiff alleges that at a
minimum, such evidence colors defendants’ decision-making process and combined with othe
evidence of pretext is indicative of unlawful discrimination. (Doc.t522acitingRisch 581
F.3dat 393 (citingErcegovich 154 F.3d at 3567)). As discussed above in connection with
plaintiff's theory of liability against Walton, plaintiff has not introduced plalesevidence that
Walton created a discriminatory environment in the Probation Department. The evidenc
plaintiff has introducedh anattempt tasshow Walton created a discriminatory environment
which colored the decisionmaking process does not demonstrate pretext.

C. Conclusion

Plaintiff hasfailed to create a genuimgsue of material fact on her sex discrimination
claims against defendants Walton and Judge Kubkekintiff hasnot produced competent
evidenceo show that Walton harbored a bias against females, and she has not introduced
evidence which permits anference that Walton had any involvementha ACPO promotion

decisionor that he intentionally influenced the decision. Nor has plaintiff introduced any
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evidenceo support her sex discrimination clarbrought against Judge KubidRieither his
individual or official capacit Finally, plaintiff has not introduceglidence that shows the
legitimate, nondiscriminatory reasons articulated by defendants for thetwardecision are
pretextual. Accordingly, gefendants Walton and Judgebicki are entitled to summary
judgment on plaintiff's sex discrimination claims brought against them under bettaffecd
state law.

VI. The motionsfor summary judgment are granted as toplaintiff's retaliation
claims againstdefendans Walton and Judge Kubicki.

A. Plaintiff's retaliation claim under Ohio Rev. Code Ch. 4112

Plaintiff brings a retaliation claim against defendants under Ohio Rev. Code Ch. 4112.
Plaintiff alleges that defendants decided not to promote her in retaliation éaragmng and
assisting Egnen theexerciseof her right to file a complaint with the EEGgharging Walton
with sexual harassmen{Doc. 6, Am. Compilt., 1 23, 28).

The analysi®f a retaliation claim under Title VII and Ohio law is identical.
Mengelkamp v. Lake Metro. Hous. Auti¥9 F. App’x 323, 329-30 (6th Cir. 201)ting
Abbott v. Crown Motor Co., Inc348 F.3d 537, 541 (6th Cir. 2003))o establish @rima facie
case of retaliation pursuant to Title VII, a plaintiff must show th@f [s]he engaged in an
activity protected by Title VII; (2) the defendant kngsihe engaged in this protected activity;
(3) thereafter, the defendant took an employment action advdiserjicand (4) there was a
causal connection between the proteetetivity and the adverse employment actio8mith v.
City of Salem, Ohio378 F.3d 566, 570 (6th Cir. 200#]jting DiCarlo v. Potter,358 F.3d 408,
420 (6th Cir. 2004) (citation omitted) Ah employees activity is‘protected’ for purposes of
Ohio Rev. Code Ch. 411Pthe employee ha®pposed any unlawful discriminatory practice’

(the‘opposition clausg’or ‘made a charge, testified, assisted, or participated in any manner in
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any investigation, proceeding, or hearing under sections 4112.01 to 4112.07 of the Revised
Code’(the‘participation clausg.” Veal v. Upreach LLCINo. 11AP-192, 2011 WL 4986794, at
*4 (Ohio App. 10th Dist. Oct. 20, 2011) (citil.S Bonding v. Ohio Civ. Rights ComiNg.
07AP1071, 2008 WL 3522994, at *3 (Ohio App. 10th Dist. 2008)).

Once the plaintiff establishes a prima facie case, the burden is defémelant to
articulate a legitimate, neretaliatoryreason fotheadverse employment actio@hio Dep’t of
Pub. Safety997 N.E.2dat 611. Plaintiff must then establish that the defendant’s reason is a
pretext for retaliationld. at 612. “[T]raditional principles of but-for causation” apableto
retaliation claims brought under Title VII likewise apply to retaliation claims brtowgthe Ohio
Rev. Code § 4112.02d. at614 (quding Univ. of Tex. S.W. Med. Ctr. v. NassaiU.S. __, 133
S.Ct. 2517, 2533 (2013)). Thus, to prevail on a retaliation claim brought under Ohio Rev. Code
8§ 4112.02(1), the plaintiff must prove that retaliation is the ‘flout-cause of the adverse
employment actionld. (citingNassar 133 S.Ct. at 2533). To show “but for” causation,
plaintiff must prove that the retaliatory animus was a “determinative, not merelyanogiv
factor.” 1d.

Although theanalysis of a retaliation claim is identical under Title VII and Ohiq the
statutory definition of “employertinder Ohio Rev. Code4&112.01(A)(2) differsnaterially
from the definition of “employer” under Title VIIGenarq 703 N.E.2cat787. In cortrast to
Title VII, “for purposes of R.C. Chapter 4112, a supervisor/manager may be held jointly and/or
severally liable with her/his employer fetaliatory] conduct of the supervisor/manager in
violation of R.C. 4112.”ld. at 787-88;see also Johnson v. Univ. of Cincinnatl5 F.3d 561,

571 n. 2 (6th Cir. 2000) (recognizi@enaro’sholding).
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Defendants concede that plaintiff can prove the first three elements of a acimadse
of retaliation under Ohio Rev. Code Ch. 4112: (1) she engaged in protected activaisbggs
Egner with gpotential discrimination claim against Walton; (2) berployer knew of her
protected activityand (3) she was denied a promotion she sought following her protected
activity. (Doc. 52 at 42). However, defendants allege that plaintiff cannot establish the fourth
element of her retaliation claim because thermo evidence to establish a causal connection
between the protected activity and &€PO selectiordecision. id.).

Plaintiff alleges in response that a reasonable jury could find there wagcgestifausal
connection between her act of providing Egner with information related to a possible
discrimination claim against Waltand the decision to deny htée promotio to ACPO. (Doc.

57 at 32). Plaintiff relies on the temporal proximity between the protectedyaand the

adverse employment decisiare., the one-month spdetween the tim&gner first told Ventre
that plaintiff had provided her with a phone number for the EEOC and the date the decision
appointing Elfers to the ACPO position was madd.).( In addition plaintiff argues thaludge
Kubicki was motivated to select an interview committee that would not recommend plaintiff for
the ACPO position and he exercised his discretion to insure plaintiff would not biedelsc
ACPO. (Id. at 33-3%. Plaintiff contends thafudge Kubickhad a“closé€ relationship with
Walton, hehadpreviously expressedifear of litigation due to the Egner/Walton situatiand

there is evidence he was upset altbatsituation (Id. at33-34). Plaintiff contends that Judge
Kubicki's friendship with Walton and feaf litigation were sufficient to motivate Judge Kubicki
to create “a biased interview committee” to ensure that plaintiff would not bemesoded for

the ACPO position. I4. at 35). Plaintiff alleges thatas Chair of the Probation Committee, Judge

Kubicki “could exercise considerable discretion over the promotion and selection parcess f
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Hamilton County employees.”ld. at 34). Finally, plaintiff assertghat Judge Kubicki had
purportedly made statement thateitherplaintiff nor Veatch would receive the position
because atheir involvement with Egnemhich is a statement that can be considered as an
admission of a party opponentd.(at 34). Plaintiff contends that defendants offer no new
evidence to demonstrate that the reason for the denial was notymkteatthat summary
judgment should be denied on this basis as wkll.af 35).

In reply, defendants contend that plaintiff's argument ignores that Egnerainatpto
Ventreabout plaintiff unduly pressuring her and harassing her; Judge Kubicki had a problem
with this conduct, not witlplaintiff's act ofproviding Egner the number for the EEOC; only two
of the three members of the intervieammitteeknew about plaintiff's involvement with Egner;
and Judge Kubicki did not act alone but instead all 16 Hamilton County CPP yuelgghe
ultimatedecisionmakes in the case. (Doc. 59 at 16-17).

B. Defendant Walton is entitled to summary judgment on the retaliation clamn.

The Court finds that plaintiff has not introduced sufficient evidence to raissuinge
issue of material fact on her retaliation claim against defendant Wéltorthe reasons stated in
connection witlplaintiff's sex discrimination claisiagainstlefendant Walton, plaintiff has not
introduced any evidence to show that defendant Walton was directly involved in thierdéwi
deny plaintiff the promotion to ACPO.

Nor has plaintiff made any allegations or introduced any evidence in opposition to
defendants’ motion for summary judgment to suppardusal connection between plaintiff's
protected activity and the decision to deny her a promotion based on any allegedténflue
Walton may have had on the committee memb®@taintiff does noarguethat Walton had a

retaliatory animus towarder. (Doc. 57). Plaintiff does not contend that Walton even knew of
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the protected activityvhich forms the basis for her retaliation claatmany time before the
interview committee made its recommendation orAB® O selection was made by the CCP
judges. [d.). Nor does plaintiff allege that Walton attempted to influence the interview
committeeor any other decisionmaker in this case based on a retaliatory motive. Iwdaot, t
the three members of the interview committé&gban and Campbell - did not know at any time
prior to making their recommendation that Egner was considering filingrgechgainst Walton
or that she had complained about any conduct by plaintiff. (Doc. 41, Campbell Depo. at 60;
Doc. 47, Urban Depo. at 43). Accordingly, there idasis for a finding thabut for” Walton’s
retaliatory animusplaintiff would have been promoted to ACPSeeOhio Dep't of Public
Safety 997 N.E.2d at 614. Absent evidemdfe retaliatory motive olValton’spart orevidence
showingthathe played any role ithe ACPO selectiordecision, plaintiff cannot pursue a
retaliation claim againstefendant Walton under Ohio Rev. Code Ch. 4112.

C. Judge Kubicki is entitled to summary judgment on plaintiff's retaliation claim.

Plaintiff's retaliationclaim against Judge Kubiclg necessarily premisezh the theory
thatJudge Kubicki acted through others to deny plaintiff the promotion to ACPO based on a
retaliatory motive Judge Kubicki was one of ontganyultimate decisionmakers in this case
Thus, plaintiff seeks to impose liability on Judge Kubicki based on the influence hedweelde
other individuals who were involved in teelectionprocessather than on his ultimate
decisionmaking authorityFor the reasons explained below, plaintiff has not introduced
sufficient evidence to support the imposition of liability on Judge Kubicki under Ohio anti
retaliation law based ahis theory.

The undisputed facts show that Judge Kubicki played a vaitet role at the interview

phase of the ACPO selection process. Judge Kubicki appdfentre, Campbell and Urban to
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the interview committeand decided together with Ventre that all applicants should be
interviewed (Doc. 45, Kubicki Depo. at 52-53). Beyotinils, Judge Kubicki had no
involvement in the interview process itsalfid never even spoke to Urban or Campbell during
the interview process(ld. at 84-87, 155-56; Doc. 40, Ventre Depo. at 272-73). Judge Kubicki
did not tdl Ventre, Campbell otJrban who his choice for the ACPO positiwas (Doc. 45,
Kubicki Depo. at 86; Doc. 40, Ventre Depo. at 273-74; Doc. 41, Campbell Depo. at 72; Doc. 47,
Urban Depo. at 57-58). Judge Kubicki never told Ventre, Campbell or Urban that they could not
recommad plaintiff for the ACPO position. (Doc. 45, Kubicki Depo. at 16-17; Doc. 40, Ventre
Depo. at 293; Doc. 41, Campbell Depo. at 72, 74).

Judge Kubicki also played a very limited role in the selection process aftataheew
committee made its reconamdation. Once the interview committee chose its top two
candidates for the ACPO position, tihéerview committee met with Judge Kubicki to inform
him of its recommendation. (Doc. 45, Kubicki Depo. at 86-87; Doc. 40, Ventre Depo. at 272-73;
Doc. 41, Campbell Depo. at 71; Doc. 47, Urban Depo. at 44-45). CCP Judge Jodi Luebbers
joinedthe meetingat Judge KubicKs invitation while it wasn progress. (Doc. 45, Kubicki
Depo. #86-87 Doc. 40, Ventre Depo. at 274; Doc. 41, Campbell Depo. at §3/&4the
meeting, the interview committee explained to Judges Kubicki and Luebbanddtview
process and how the committee had decided upon Elfers as its first choice and Boagdstte
second choice. (Doc. 45, Kubicki Det88, 131-33Doc. 41, Campbell Depo. at 63-64).
Judge Kubicki testified that he accepted the interview committee’s recommoanoltause he
had confidence in and respect for the three interviewers, and he was imprekgbd thibrough
process they had undertaken in conducting their interviews and reaching thearnde(@sc.

45, Kubicki Depo. at 131-34). The Probation Committee then met to make a recommendation to
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the Hamilton County CCP judges as a whole based on the interview committee’s
recommendations. (Doc. 45, Kubicki Depo. at 116-21). The Probation Committee voted on the
interview committee’s recommendation, and the Probation Committee recommenddtethat E
be promoted. I¢. at 221). A majority of the CCP judges signed an entry appointing Elfers as
ACPO. (d. at121-22; Doc. 39, Ventre Depo. Exh.)19

Although Judge Kubicki's decisionmaking rafethis mattemas limited plaintiff has
introduced evidencm an effortto showheused his position as Chair of the Probation
Committee to influence the selectiohan applicant other than plaintiff for the ACPO position
based on a retaliatory animuBlaintiff submits hearsay evidence that Judge Kubicki informed
the interview committee that plaintiff would not be considered for the position bexfduse
involvement with Egner’s situation. Plaintiff alleges that after the interview pro@ss w
complete, George told plaintiff that Shannon told George that Kubicki told Shannon that neither
Veatch nor plaintiff could serve as ACPO due to their involvement with Egner. (Doc.f50, PIt
Depo. at 3223). Specifically, plaintiff testified at her deposition that she believes: Gédsrge
called me and told me she had a conversation with Tim Shannon. He had come to her office and
said that DeNoma and Veatch were ndahgdo be considered because of our involvement with
Ms. Egner’s situation.” (Doc. 50, PItf. Depo. at 322). This is triple hearsay evidehsabject
to an exception, and as such it must be disregarfled.Alexander v. CareSouré&6 F.3d 551,
558 (6th Cir. 2009)see alsd-ed. R. Civ. P. 56(c)(1)(A) & (4) (requiring an affidavit or
declaration to “set out facts that would be admissible in evidence”). Plaintiésatbat this
hearsay should be considered as the admission of a party opponent under Fed. R. Civ. P.
801(d)(2)(A). SeeCarter v. Univ. of Toleda349 F.3d 269, 274 (6th Cir. 2003) ‘{statement is

not hearsay if . . [tjhe statement is offered against a party and is statement by the parsy
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agent or servant concerning a mattéhim the scope of the agency or employment, made during
the existence of the relationship."However, because the statement at issue is triple hearsay, all
three statements must conform to the applicable hearsay exception in ordadtoi$sble.

United States v. Gibspd09 F.3d 325, 337 (6th Cir. 2005). The multiple statements plaintiff
testified about do not qualify as admissions of a party opponent because two of thetdeclara
Shannon and George - are not parties to this action and werecisodmi@akers in this matter.
Accordingly, the hearsay statement offered by plaintiff as the admissapasty opponent

must be disregardedee Sperle v. Michigan Dep’t of Cqr297 F.3d 483, 495 (6th Cir. 2002)

(“A party opposing a motion for summary judgment cannot use hearsay or other inadmiss
evidence to create a genuine issue of material fact.”) (dtleberg v. Frank229 F.3d 514,

526 n. 13 (6th Cir. 2000) (disregarding allegations which were based upon hearsahaather t
personal knowledge); Fed. R. Civ. P. 56(e)). Further, the Court notes that one of the alleged
declarants Shannon - denied making the statement attributed to him (Doc. 42, Shannon Depo. at
33), and the other alleged declarafeorge- testified at her deposition thalhe could not recall
making the statemen{Doc. 46, George Depo. at 28-30)hus, the statement is not admissible
evidence of retaliation.

Plaintiff also alleges that Judge Kubicki was motivated to create a biased intervie
committee to ensungaintiff would not be recommended for the ACPO position by (1) his fear
of litigation stemming from the Egner/Walton relationship, which plaintiff alleges amniid
have been heightened by plaintiff's act of providing Egner with the EEOC’s phone nuntber, a
(2) Judge Kubicki’s “friendship” with Walton. (Doc. 57 at 38). Plaintiff alleges that Judge
Kubicki intentionally selected members of the interview committee who he knesMikey not

to recommend plaintiff based on the members’ close profedselationships with Walton,
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membership in Walton'’s alleged “boys network,” and knowledge of the Lausteplidigioy
case. (Doc. 57 at 33). Plaintiff further alleges that placing Ventreeantérview committee
“as she was actively handling a comptaagainst Denoma is further evidence that Judge Kubicki
set up a committee who would almost certainly not recommend Denoma for a promdtion.” (
There are several flaws with plaintiff's theory. First and foremost, thédiienef events
is uncleay such that the evidence is inconclusive as to whether Judge Kubicki knew of plaintiff's
protected activity and her application for the ACPO position at the time he appointed the
members of the interview committee. The ACPO job opening was posted in the fall of 2010 and
directed applicants to submit their letters of interest and resumes to Walton bgayhur
November 4, 2010. (Doc. 39, Ventre Depo. Exh. 13). However, the date the job was posted is
not clear. Moreover, plaintiff has not pointed to any deposition testimony or other evttiahc
pinpoints when Judge Kubicki selected the members of the interview committeent Abse
evidence that Judge Kubicki knew of plaintiff's protected activity and that she hadlyact
applied for the ACPO position dtd time he selected the members of the interview committee,
an inference cannot be drawn that Judge Kubicki was motivated to create a hexrseshin
committee based on plaintiff's protected activity.
Plaintiff's theory is also flawed because evideralating to Judge Kubicki’s relationship
with Walton is too attenuated to serve as proof of a causal connection betwetff' plai
protected activity and the creation of a biased interview committee. Plaintiff ogligestimony
by Veatch that accordintg the courthouse “rumor mill,” Judge Kubicki and Walton had a
“close” personal relationship and Veatch had witnessed Walton going into Judggilsubi
chambers to see him on a few occasions, although Veatch noted this also happened with other

judges. (Doc. 57 at 33, citing Doc. 43, Veatch Depo. at 71). Plaintiff also citesotestim
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Walton that he “spent a lot of time together” with Judge Kubicki at the courthddset 33,

citing Doc. 48, Walton Depo. at 29). Plaintiff then alleges that tbka®ion Committee Chair

“could exercise considerable power” over the selection process for CCP empl(gleas 33-

34) (emphasis added). However, plaintiff does not go beyond mere speculation and she does not
offer any evidence to show that Judge Kubicki was motivated by his professiatiahship

with Walton to retaliate against plaintiff in the ACPO selection process by creatiiaged

interview committee that he knew would not select her for the posiier.Ros2102 F.3d at

588. Accordingly, plaintiff's allegations pertaining to Judge Kubicki’'s relahgngith Walton

are not probative of a retaliatory motive.

Finally, plaintiff's theory that Judge Kubicki was motivated to create setianterview
committee by his fear that the Egner/Walton relationship might result in litigation (Dat. 3!,
citing Doc. 45, Kubicki Depo. at 41), which could have only been heightened by plaintiff
providing the EEOC phone number to Egner (Doc. 57 at 34), is insufficient to support a finding
of caus#ion. Plaintiff asserts thatudge Kubicki’s anger abotite Egner/Waltosituation is
evident from the fact that he called Veatch and plaintiff into his office, whichumasual for a
CCP judge, and spoke angrdyring the meeting, telling them not to retaliate against Egner
(Doc. 43, Veatch Depo. at 67; Doc. 50, PItf. Depo. at 379; Doc. 39, Ventre Depo. at 12%-130).
is undisputed that Judge Kubicki called Veatch and plaintiff into his office fogetingwith
Judge West presenbncerninga complaintwhich had been relayed to Judge Kubicki. Judge
Kubikci testified that he had received a complénait Egner had beébadgered and pressad
and bullied by [plaintiff and Veatch] . . . into . . . doing something she didn’t want to do, which
would be filing an EEOC claim and filing a lawsuit and getting a lawyer.” (B5cKubicki

Depo. at 4% During the meeting concerning the complaint, Judge Kubicki advieatth and
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plaintiff of Egner’sallegations against them, told them not to retalsgainst Egner, and told

them how they were to handle future complaintd. gt 110; Doc. 50, PItf. Depo. at 379)81
Veatch testified thatludge KubicKs “initial demeanor was quite accusatory” in that his voice
was raised, he was pointing his finger at Veatch and plaintiff, and he was “very [{lDat. 43,
VeatchDepo. at 67).Plaintiff testified thatt the meetingJudge Kubickinitially was“shaking

his finger” and was “pretty aggressive in his spgealthough his demeanor changed once
Veatch started asking him questions. (Doc. 50, Pltf. Depo. at 8&8ed on this testimony, a
reasonable fadinder could infer that Judge Kubicki was angry that plaintiff had provided Egner
with information about pursuing a lawsuit.

However, the evidence provided by plaintiff does not permit the additional inéetigaic
there was a causal connection betwaey retaliatory animus harbored by Judge Kubickitaed
decision to not promote plaintiff to tA&CPO position. SeeSmith 997 N.E.2d at 61371(even
if the supervisor’s bias played some role in the plaintiff's termination, thatiffiailed to
present evidence that the supervisor’s role was “a determinative réasbis termination);
Kanungo,1 F. Supp.3d 674 (finding the plaintiff's cat’'s paw argument to be unpersuasive where
there was no evidence that any actionsingervisor took formed the basis for the plaintiff's
termination) There is no evidence that Judge Kubicki took any action which led the interview
committee to recommend Elfers and Bonecutter as their first and second ¢bioibesACPO
position. As discussedbove, plaintiff has produceub evidencéo showthatJudge Kubicki
influenced the interview comitiee’s decision process cecommendations in any manner. Nor
is there any indication that Judge Kubicki deviated fromrttexview committee’s
recommendatiaswhenpresenting them tthe Probation Committee as a whole and to the 16

Hamilton County CCP judges, a majority of whom accepted the recommendation of the

57



interview committee to appoint Elfers to the ACPO position. Given that Judge Kulaislowy
one ofthe majority of thel6 CCP judges who signed the entry appointing Elfers as ACPO,
evidence that Judge Kubickiay have beeunpset with plaintiff for engaging in protected
activity does not suffice to support a finding that “but for” Judge Kubicki’s retaliatory animus
plaintiff would have been promoted to ACPOmith 997 N.E.2d at 614.

Finally, plaintiff presents edence to show there was temporal proximity between her
protected activity and the decision by the Hamilton County CCP judges to dehg A&ZRPO
promotion. The Sixth Circuit has held under certain circumstances, temporal pyaambe
sufficient to etablish a causal connection. Specifically:

Where an adverse employment action occurs very close in time after an employer

learns of a protected activity, such temporal proximity between the events is

significant enough to constitute evidence of a cacmahection for the purposes

of satisfying a gma facie case of retaliation. But where some time elapses

between when the employer learns of a protected activity and the subsequent

adverse employment action, the employee must couple temporal proximity with

other evidence of retaliatory conduct to establish causality.

Montell v. Diversified Clinical Servsinc., 757 F.3d 497, 505 (6th Cir. 2014) (quotiigkey v.
Zeidler Tool & Die Caq 516 F.3d 516, 525 (6th Cir. 2008)). The Couitontell stated that the
Sixth Circuit inMickeyhad “reconcil[ed}wo lines of cases, some of which say that temporal
proximity alone is not enough, and some that say temporal proximity alone can bb,emal
explaining why the two strands diverggd Id. at505 (citingMickey, 516 F.3d at 523-25)The
Court inMontell stated that even in those Sixth Cirazasedinding thattemporal proximity

alone is not enough to establish causation, the Court found that a causal connection could be
established bgombining temporal proximity with other evidence of retaliatory condiatctat

506 (citingSpengler615 F.3d at 494) (noting that “temporal proximity, standing alone, is not

enough to establish a causal connection for a retaliation claimftittier notingthat “there are
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circumstances in which temporal proximity, when combined with other evidendaladtoey
conduct, is enough to establish a causal connectidaotile v. Metro. Gov’of Nashville 474
F.3d 307, 321 (6th Cir. 2007) (noting that “temporal proximity, standing alone, is insuftzient
establish a causal connection for a retaliation claim,fuother explaining thaft|here are,
however, circumstances where temporal proximity, considered with otidenee ofretaliatory
conduct would be sufficient to establish a causal connection”). The Cadadnitell found that
where the ultimatum that the plaintiff should resign or she would be fired was issueg the da
after the protected activity occurred, the plairttdid “presented enough evidence that, were the
jury to believe her story, they could make the reasonable inference that theeasmptoyment
action [wasjso close in time after an employer learns of a protected activity that the\®aagon
caused by thactivity.” 1d. (citing Mickey,516 F.3d at 525 Moreover, the Court found that
although “it is nearly impossible to come up with other evidence that the adverse rmemioy
action was retaliatory where the adverse action comes directly on the heels ote¢btegr
activity,” the plaintiff had introduced additional evidence of a causal connedtiolat 506.

Under the particular circumstances of this case, temporal proximity isffiotesi to
carry plaintiff's burden to produce evidence of a causal connection. The time pdvweeibéhe
date Judge Kubicki learned of plaintiff's protected activity anditite the ACPO selection
decision was made was relatively bri&gner first told Ventre on October 29, 2010, that
plaintiff had provided her with a telephone number for the EEOC; plaintiff and Veatclivead g
Egner other information related to a posslblg@suit against WaltorEgner had called the EEOC
at their urgingand plaintiff and Veatch had bepressurindher into taking legal action against
Walton (Doc. 39, Ventre Depo. Exh. 9; Ventre Depo. at 99, 114-119; Doc. 44, Egner Depo. at

51-52, 55-56, 59-60). Ventre contacted Judge Kubicki the next working day, November 1, 2010,
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about the complaint Egner had made against Veatch and plaintiff for putting presser to

call the EEOC or see an attorney about Walton’s conduct. (Doc. 39, Ventre Depo. at 121-122).
Approximately one month later, on December 1, 2010, a decision appointing Elfers to the ACPO
position was made by a majority of the CCP judges. (Doc. 45, Kubicki Depo. at 117-119, 121,
Doc. 39, Ventre Depo. Exh9) While this time frame is short, it is not probative of a causal
connection betweethe protected activitgnd the adverse decision under the facts presented

here. Rather, there were several intervening steps and decisions betweenJheégaakubicki
learnedof Egner’s complaint anthe date Elfersvas appointed ACPO which served to break

any possible causal connectioetween the two events.

First, as plaintiff herself notes, interviews for all applicants for the A@&<ition were
scheduled on November 10, 2010. (Doc. 39, Ventre Depo. Exh. 15). Although Judge Kubicki
decided with Ventre that all applicants should be interviewed, plaintiff has reduced any
evidence to show that Judge Kubicki had adglitionalinvolvement in the interview process.
Theinterview committee completed its duties and made its recommendations to Judge Kubick
as Chairof the Probation Committee and to Judge Luebbers on December 1, 2010. (Doc. 45,
Kubicki Depo. at 88, 117-119, 131-33; Doc. 39, Ventre Depo. at 1704d 40, Ventre Depo.
at273-74; Doc. 41, Campbell Depo, at 63; Doc. 52, Att. 3, Luebbers Aff., T evidence
shows that Judge Kubicki and Judge Luebbers accepteuitehdew committee’s
recommendation without deviating from it, and Judge Kubicki giresented the
recommendation to the Probation Committee as a whole. (Doc. 52, Att. 3, Luebbers Aff., { 4;
Doc. 45, Kubicki Depo. at 117-119The Probation Committee accepted the interview
committee’s recommendation adddge Kubicki presented the recommendation on behalf of the

Probation Committeto the CCP judges on December 1, 2010, a majority of whom signed the
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entry appointing Elfers as ACPO on that same date. (Doc. 45, Kubicki Depo. at 1TThel).
initial recommendation by thaterview committe, the adoption of the recommendation by the
Probation Committee, and the ultimate decision by a majorityeo€CP judget accept the
recommendationcoupled with a complete absencean§/ evidence that Judge Kukic
influenced or altered the interviem@ammittee’s recommendation in any manuestroys any
inference of a causal connection betwpkaintiff's protected activityand the CCP judges’
selection of Elfers for the ACPO positioBee Ohio Dept. of Pub. Safe®@7 N.E.2d at 61%l{e
plaintiff could not prevail on retaliation claim where tlegidence fail[ed] to show that
[supervisor] performed an act motivated by retaliatory animus that was intenckaase an
adverse employment action and that [the] act was th@obatuse of [plaintiff's] discharge.”).
Assumingarguendo thatplaintiff has presented sufficient evidence of a causal
connection to establish her prima facie case of retaliation against Judge Kihgalext step of
the burdershifting frameworkrequiresdefendantso offera legitimate, nosretaliatory reason
for the decision to recommend Elfers over plaintiff for the ACPO posit@mo Dep’t of Pub.
Safety 997 N.E.2d at 611. Defendants have carried their burden. According to defeaft@nts,
completing the interview proceshgtmembers of thenterview committeexplained their
selection process and recommendation to Judge Kubicki, the Probation Committee Chair, and t
Judge Luebbersvho was invited by Judge Kubicki listen to thepresentation (Doc. 39,
Ventre Depo. at 170-71; Doc. 40, Ventre Depo. at 273-74; Doc. 45, Kubicki Depo. at 88, 131-32,
133; Doc. 41, Campbell Depat 63 Doc. 52, Att. 3, Luebbers Aff., 1 3). Judge Kubicki
determined that the interview comme#thad conducted a thorough interview process and had
given due consideration to all applicants, including plaintiff. (Doc. 45, Kubicki Depo. at 131-

134). Judge Luebberagreed with the interview committee that Elfers was the best choice for
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ACPO afteristening to the interviewers’ explanation of the interview process, their éoalsia
of the candidates, and their reasons for selecting Elfers as their top climce5Z%, Att. 3,
Luebbers Aff., R, 4). After Judge Kubicki presented the interviewnoattee’s
recommendations to the CCP judges on behalf of the Probation Comseitersl judges spoke
highly of Elfersand agreed that he was a good choice for the ACPO position. (Doc. 45, Kubicki
Depo. at 119, 134-35).

For the same reasons discusseprain connection with plaintiff's sex discrimination
claims,plaintiff has not produceevidence creating a genuine issue of fact tiateasons for
denying plaintiff a promotion to the ACPO position were pretextlik interview committee
presentedheir reasons for recommending Elfers and Bonecutter as their first@misshoices
for the ACPO position to Judge Kubicki and the other members of Probation Committee, and the
interview committee’s recommendation of Elfers as their first choice fqdkgion was in turn
accepted by a majority of the Hamilton County CCP judges. The evidence presepildti
does not demonstrate that contrary to the interview committee’s conclusiongsstie
“plainly superior candidate” for the ACPO positiby virtue of her qualifications(See suprat
37). Nor has plaintiff showthat the Lausten/Moxley matter was @otalid consideration for
the interview committee to factor into its deliberations; that poor performance [Skh
program under plaintiff’'s supervision was an insufficient justification for dentyie promotion
to her; or that there were irregularities in the application process thainderative of
retaliation Further, plaintiff has not shown that the reasons providedithye Kukaki, the
Probation Committee as a whole, and the Hamilton County CCP judges for adopting the
interview committee’s recommendation were not their true readdmsse “intervening

legitimate reason[s]” for the adverse employment action “dispel[] an ineretaliation
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based on temporal proximity.SeeKuhn v. Washtenaw Coun09 F.3d 612, 628 (6th Cir.
2013) (quotingNasek v. Arrow Energy Servs., In882 F.3d 463, 472 (6th Cir. 2012)).

D. Conclusion

Plaintiff has failed to produce sufficientidence to create a genuine issue of material
fact on her retaliation claims against defendaiitse evidence does not perraiteasonable jury
to infer that a retaliatory animus by eith®alton or Judge Kubickvas a “butfor” cause of the
decision to deny plaintiff the promotion to ACPO. Accordingly, defendants Walton and Judge
Kubicki are entitled to summary judgment on plaintiff's retaliation cé&abrought against them
under Ohio law.

IT IS THEREFORE ORDERED THAT:

Defendantsmotion to dismiss/mtion for simmaryjudgment brought by Hamilton County
Court of Common Pleas, Michael Walton and Judge Charles J. Kubicki, Jr., in his official
capacity onlyDoc.52) and defendant Charles J. Kubicki, Jr.’s motion for summary judgment
(Doc. 53)areGRANTED. Judgment is hereby entered in favor of defendartiss matter is

TERMINATED on the docket of the Court.

Date: 9/29/2014 s/Karen L. Litkovitz
Karen L. Litkovitz
United States Magistrate Judge
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