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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
LEWIS PERRAUT, CASE NO.: 112¢cv934
Plaintiff, Barrett, J.
Bowman, M.J.
V.

COMMISIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

This matter isbefore the Court on the Magistrate Judge's Report and Recommendation
("Report”) recommending that the final decision of Defendant Commissioner of Socialt$ecuri
to denydisability insurancéenefitsand supplemental security incortwePlaintiff Lewis Peraut
be affirmed. (Doc. 2). Notice was given to the parties under 28 U.S.C. 8 636(b)(1)(c). (Doc.
12, p. 16). Plaintiff Lewis Perraufiled timely objections to the Report and Recommendation.
(Doc. 15). This matter is now ripe for review.

l. BACKGROUND

The procedural background and the pertinent facts have been adequately suhimarize
the Report and RecommendatisedDoc. 12), and thus, will not be repeated here. Where
necessary in addressing the objections, the Court will identify the backgroerdience that is
relevant to its decision.

. STANDARDS OF REVIEW

When objections to a magistrate judge's report and recommendation are receed
dispositive matter, the assigned district judge "must determine de novoraoy th@ magistrate

judge's disposition that has been properly objected to." Fed. R. Civ. P. 72(b)(3). After revie
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the district judge "may accept, reject, or modify the recommended disppsétmive further
evidence; or return the matter to the magistrate judge withuat®ns." Id.; see als®8 U.S.C.
8 636(b)(1). General objections are insufficient to preserve any issues for reYaweneral
objection to the entirety of the magistiaigdge]’s report has the same effects as would a failure
to object." Howardv. Sec'y of Health & Human Serv832 F.2d 505, 509 (6th Cir. 1991). Only
specific objections are entitled to de novo review under the Magistrate's)ddge?28 U.S.C. §
636. Id.; see also Fairfield v. WachaNo. 1:07cv-948, 2008 U.S. Dist. LEXIS 15119, at-54
(W.D. Mich. Feb. 28, 2008) (citingerguson v. Comm'r of Soc. Sec. Adnivo, 1:07%cv-247,
2008 U.S. Dist. LEXIS 5965 (W.D. Mich. Jan. 28, 2008)stbrook v. O'BrignNo. 1:07cv-
937, 2008 U.S. Dist. LEXIS 5965 (W.D. Mich. Nov. 15, 200Mjra v. Marshall 806 F.2d 636,
637 (6th Cir. 1986)). The reason for that requirement is that:
[tlhe district court’s attention is not focused on any specific issues for
review, thereby making the initial referenicethe magistrate useless. The
functions of the district court are effectively duplicated as both the
magistrate and the district court perform identical tasks. This duplication of

time and effort wastes judicial resources rather than saving themuréd r
contrary to the purposes of the Magistrates Act.

Howard 932 F.2d at 509. Each objection to the magistrate judge’s recommendation should
include how the analysis is wrong, why it was wroagd how de novo review will obtain a
different result on thaparticular issue.ld. Merely restating arguments previously presented,
stating a disagreement with a magistrate judge's suggested resolutionplgr simmarizing

what has been presented before is not a specific objection that alerts the absititd the
alleged errors on the part of the magistrate juddeat 50809; see also Neuman v. Riveli5

F.3d 315, 323 (6th Cir. 1997¢ert. denied 522 U.S. 1030, 118 S. Ct. 631, 139 L. Ed. 610

(1997).



In reviewing the Commissioner's denial of betsgfthe Court must determine whether
the ALJ's nordisability finding is supported by substantial evidence. 42 U.S.C. § 405(q).
Substantial evidence is "such relevant evidence as a reasonable mind might aagequate to
support a conclusion."Richadson v. Perales402 U.S. 389, 401 (1971). In conducting this
review, the court should consider the record as a whédéphner v. Mathew$74 F.2d 359, 362
(6th Cir. 1978). If substantial evidence supports the ALJ's denial of benefits, themdivag f
must be affirmed, even if substantial evidence also exists in the record to suppdma déf
disability. Felisky v. Bowen35 F.3d 1027, 1035 (6th Cir. 1994).
1. ANALYSIS

Having reviewed the Magistrate Judge's recommended disposition de nbgbt iof
Plaintiff's objections, th&€ourt concludes that th&dministrative Law Judge ("ALJ") did not
commit reversible error and that the decision of the Commissstioerd beaffirmed.

A. First Objection

Plaintiff's first objection concerns the Magisgaludge's conclusion that substantial
evidence supports the ALJ's reliance on the VE's testimony in response toptikehygal
guestion that accurately portrays claimant's impairments. (Doc. 15, p. loificaflg, Plaintiff
contends that contrary tthe Magistrate Judge'opinion, the ALJ's hypothetical presented
limitations that arémore consistent" with the DOT Reasoning Level 1 than the DOT Reasoning
Levels 2 or 3 such that the ALJ's reliance on the VE's testimony that peentout of three
alternativejobs at the DOT Reasoning Levels 2 and 3 constituted reversible error. (Doc. 15, pp.
1-2).

Havingreviewed the issue de novo in light of the objections, the Court fiadsror by

the Magistrateludge. The Magistrate Judgeorrectly recognized that the Sixth Circuit has held



that an ALJ may rely on VE testimony even if there is an apparent conflict bete&fE's
testimony and the DOT. (Doc. 12, p. 5) (citingdsley v. Comm'r of Soc. Se660 F.3d 601,
606 (6th Cir. 2009)). Under Social Security Ruling4y) the ALJ has a duty to develop the
record and ensure there is consistency between the VE's testimony and theHBTincludes
inquiring on the record as to whether or not saohsistency exists. SSR -4, 2M0 SSR
LEXIS 8. Where the ALJ questions the VE and the VE testifies that no comnxilsts evith the
DOT, the Sixth Circuit has held that the ALJ has no obligatiofutilver interrogate the VE,
especially when the plaintiff is afforded the opportunityfutly crossexamine the VE. See
Lindsley 560 F.3d at 6Q6see also Martin v. Comm'r of Soc. $Sd4&0 F. App'x 369, 374 (6th
Cir. 2006) ("Nothing in S.S.R00-4p places an affirmative duty on the ALJ to conduct an
independent investigation into the tesiny of witnesses to determine if they are correctThe
ALJ must develop the record further only when the conflict between the DOThandE's
testimony is apparentindsley 560 F.3d at 6Q06ee alsiSSR 0&4p, 2000 SSR LEXIS 8.

After reviewingthe transcript of the VE's testimony, the Court agreiés the Magistrate
Judgethat the VE was asked amhequivocallyconfirmed that no conflict existed between his
testimony and the job descriptions listed in the DQTt. 66-72). The VE also was syt to
crossexamination by Plaintiff's counsel and no conflict was discerned from the tagtir(ibr.
72). The ALJ thudid not err by relyingon the VE's testimonyn determining other jobs
plaintiff could perform.

Furthermore, th&ixth Circuit hasndicated that the reasoning development requirements
in the DOT are merely advisory, and has rejected arguments that the Camenigsust align
DOT reasoning levels with RFC classificatioMonateri v. Comm'r of Soc. Sed.36 F. App'x

434, 446 (6th Cir. 2011 Matelski v. Comm'r of Soc. Sgho. 97-3366, 1998 U.S. App. LEXIS



14722, at *17 (6th Cir. 1998). Thus, even to the extent some variances exist between the DOT
reasoning levels and the hypothetical presented to the VE, the Court stilhindkl did not
commit reversible error.

Two other points also are worthaking here First, the ALJ did noexpresslylimit
Plaintiff in the hypothetical presented to the VE to only jobs that could be pedaata DOT
Reasoning Level 1. Instead, thgobthetical limited Plaintifto:

work that involves simple, routine, and repetitive tasks performed in-a low
stress environment, defined as free of fast paced pioduequirements,
involving only simple workrelated decisions. Few, if any, workplace

changes. No interaction with the general public. And only occasional
interaction with coworkers and supervisors.

(Tr. 69) The VE testified that based upon those limitations, Plaintiffccperform the jobs
identified. (Tr. 6972). Notably, the DOT"lists maximum requirements of occupations as
generally performed, not the range of requirements of a particular job apetfemed in
specific settings.” SSR &p, 2000 SSR LEXIS 8. In other wordwt all jobs listed at DOT
Reasoning kevek 2or 3will have requirements that are identical to or as rigorous as those listed
in the DOT. SeeSSR 0064p, 2000 SSR LEXIS &4all v. Chater 109 F.3d 1255, 1259 (5th Cir.
1997); French v. AstrueNo. 2:080cv-15, 2009 U.S. Dist. LEXIS 4043 (E.D. Ky. Jan. 2RO
Plaintiff thus would not plainly be precluded froafl positions at Reasoning Levels 2 or 3.
Accordingly, any discrepancythat exists between the VE's testimoapd the DOT does not
precludethe ALJfrom reasonably reimg on the VE's testimony th&tlaintiff could perform the
jobs identified.

Second, as the Magistrate Judge correctly recogiiized. 12, p. 7)even if two of the
three alternative jobs were precldd¢he job of freight stock clerk would remain. As the VE
identified 402 jobs that exist locally and 47,000 jobs that exist nationally (TraZdynificant

number of jobs may still exist in the econothgat Plaintiff is able to performSee Martin 170
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F. App'x at 374-75(finding even if two positions with alleged inconsistenciesenexcluded,
ALJ could reasonable found significant number of jobs based upon third position with 870 jobs
in the local geographic regignytewart v. Sullivan904 F.2d 708 (6th Cir. 1990) (125 in local
geographic area is significant number of jolb&jl v. Bowen837 F.2d 272, 275 (6th Cir. 1988)
(determination of what constitutes a significant number of jobs isspas®fic)

For the foregoing reasons, the ALJ's decision on this basis is substantiallytetpaod
Plaintiff's first objection is overruled.

B. Second Objection

Plaintiff's second objection is a disagreement with the Magistrate Jedgelsision that
the VE properly relied on the DOT to support his testimony regarding the tjodi the
hypothetical claimant can perform. (Doc. 15, p. 2). He claims that the ALJ should hed®ne
the O*NET, which isa more recent and updated source. (Doc. 15, p. 2). He claims the Court
should, contrary to the Magistrate Judge's position, adopt the holding of the Sixih @irc
Cunningham v. Comm'r of Soc. S&80 F. App'x 606 (6th Cir. 2010). (Doc. 15, p. 2).

After de novo reviewthe Court reaches the same conclusion as the Magistrate Judge
Cunningham360 F. App'x at 615, a divided panel of the Sixth Circuit explained that some of the
information listed in the DOT was outdated. The circuit court remanded becauséEtke "
dependence on the DOT listings alone does not warrant a presumption of relialuligt 616.

The issue there was whether substantial evidence supported the conclusiontaivatjaies
existed in substantial numbers in the national economy, and the circuit courtgsaldgested
that the particular DOT job descriptions at issuealocumentpreparer and security camera

monitor —may have been obsolettd. at 614-15.



As the Magistrate Judge recogniz€ijnninghamhas not been widely adopted. (Doc.
12, p. 8). Moreover, the Social Security regulations list the DOT as a relevamhmene
publicationfrom which an ALJ may take administrative notice of the job data. 20 C.F.R §
404.1566(d)(1). In any eventCunninghamdoes not mandate the use of O*NET or any other
more current job data, except possibly where the VE testifies only to jobs that andaigj.

Here the VE's testimony is not undermined by the fact he did not rely on the job
descriptions in O*NET, as it still is supported by substantial evidence. Thesufietkthat
given the hypothetical RFC and limitations, the hypotagtclaimant could perform work as a
freight stocker, security monitor, or general office clerilthough Cunninghanmmay suggest
that the job of security monitor in the DOT as identified by the VE is obsotetimes not
indicate that the other two jobsfreight stock or general office clerkalso are obsolete. Nor
does Plaintiff demonstrate that such jobs are obsolBte. fact that one of the listed examples
may be obsolete does not make it unreasonable to rely on the VE's testimony as abathole
other work opportunities available to the claimant. That is particularly truedeoimg the ALJ
does not have a duty to interrogate a VE to determine if his testimony is cantettieaclaimant
had the opportunity to fully crossxamine the VE as tois use of the DOT but did not raiseth
issue at that timeSee Lindsley560 F.3d at 606Accordingly, Cunninghams not persuasiven
the record presented here, and Plaintiff's second objection is overruled.

C. Third Obijection

Plaintiff's third objection presents a disagreement with the Magistrdge'3 conclusion
that the ALJ did not err by relying on the medical opinions of Dr. Leisgang ariceDvho did
not review any of the medical evidence submitted after the dategiofrélriews or opinions.

(Doc. 15, pp. B). Specifically, he claims that they could not provide a credible opinion about



Plaintiff's impairments and limitations because they did not review the adtlinoadical
evidence. (Doc. 15, p. 3).

After de novoreview, the Court reaches the same conclusion as the Magistrate Judge.
Plaintiff does not dispute the Magistrate Judge's conclusion thadthigonalrecords did not
discredit or underminthe opinionsof Dr. Leisgang and Dr. Le(Doc. 12, pp. 134). Plaintiff
instead argues only that the ALJ could not rely on medical opinions of professionals who did not
review all of the relevant medical evidence. HoweWajntiff's argument ignores the Social
Security regulations that require the ALJ to coasithedical opinions together with the rest of
the relevant evidence. 20 C.F.R. § 404.1527(b) ("In determining whether you are disabled, we
will always consider the medical opinions in your case record together witreshefr the
relevant evidence we reiwe."); 20 C.F.R. § 404.1520b ("After we review all of the evidence
relevant to your claim, including medical opinions (see 8§ 404.1527), we make findings about
what the evidence shows."); 20 C.F.R. 8§ 404.1520b(b) ("If any of the evidence in your case
recad, including any medical opinion(s), is inconsistent, we will weigh the releveaerece
and see whether we can determine whether you are disabled based on thee evedbave.");

20 C.F.R. § 404.1546(c) ("If your case is at the administrative law jodgeng level . . ., the
administrative law judge . . . is responsible for assessing your residual fuhctipaaity.). As

the Sixth Circuit has recognized, "the ALJ is charged with the responsiifilgévaluating the
medical evidence and the claintartestimony to form an assessment of [the claimant's] residual
functional capacity. Coldiron v. Comm'r of Soc. Se@91 F. App'x 435, 439 (6th Cir. 2010)
(internal citations and quotations omitted) (citMggbb v. Comm'r of Soc. Se868 F.3d 629,
633 (6th Cir. 2004)).Additionally, the Sixth Circuit has held thtte ALJ may rely m opinions

of medical professionals who did not have complete access to the record at the time of the



opinion, butit requires some indication that the ALJ considered the subsequent records before
giving greater weight to an opinion thaasvnot based on a review of the complete case record.
Blakely v. Comm'r of Soc. Segb81 F.3d 399, 409 (6th Cir. 2009) (citirgsk v. Astrue253 F.

App'x 580, 585 (6th Cir. 2007)).

Here, the ALJevaluatedin accordance with the regulations and his responsibilities
thereunder, the€onsistency othe medical opinions witlthe objectivemedical evidencas a
wholg including the additional medical records. He then gave the most weight ircis®ddo
the opinions he found to be consistent with the medical evidence as a winoleed, the
Magistrate Judge accurately acknowledged that the additional records are langedtead with
the medial opinions of Dr. Leisgang and Dr. Le. (Doc. 12, pp143 Further, none of the
additional records required the ALJ to interpret data beyond his ability in ordetetonde
consistency with the medical opinions previously rendefagddd v. Comm'r of Soc. Seg31 F.
App'x 719, 72627 (6th Cir. 2012). Accordingly, the ALJ did not commit reversible error by
giving "great weight" to the opions of Dr. Leisgang and Dr. Le, which he determingdn
proper evaluatiomnvere consistent as a whaléth themedical evidence, including the additional
medical evidence submitted affer. Leisgang's and Dr. Le's opiniowere rendered

Accordingly, Plaintiff's third objection is overruled.

D. Fourth Objection

Plaintiff's fourth objection concerns the Magistraladge's determination that the ALJ
properly discourdd Plaintiff's credibility. (Doc. 15, p. 4). He states simply that it is "cleanfr
his testimony" that he is disabled and "unable to engage in any sustained work @igéuid his

impairments andhe limitations that he has as a result of those impairments.” (Doc. 15, p. 4).



He further contends that the ALJ incorrectly determined that Plaintiff'siteegiof daily living
are inconsistent with someone alleging a disability. (Doc. 15, p. 4).

Having reviewed the credibility determination de novdight of Plaintiff's objectionthe
Court finds no error by the Magistrate Juddée Magistrate Judge correctly recognifBac.

12, p. 9)that "an ALJ is not required to accept a claimant's subjective complaints and may
properly consider the credibility of a claimant when making a determindtihisability.” Jones

v. Comm'r of Soc. Se@&36 F.3d469, 46 (6th Cir. 2003) The Magistrate Judgalso correctly

stated (Doc. 12, p. 9) that it is proper for an ALJ to discount the claimant's testimerg/tivre

are contradictions among the medical records, his testimony, and other evid&aceer v.
Comm'r of Soc. Se@B75 F.3d 387, 392 (6th C2004). An ALJ's credibility assessment should

be afforded great weight and deference, but it must be supported by substantial evidence
Walters v. Comm'r of Soc. Set27 F.3d 525, 531 (6th Cir. 1997).

Here, theCourt agrees with the Magistrate Judgdorough and accurate description of
the inconsistencies in the record that were noted and considered by the ALJdoumnting
Plaintiff's credibility. (Doc. 12, pp.-22). As evidenced by that description, the ALJ did not
dismiss Plaintiff's complats in a cursory fashion, but instead considered and explained the
many inconsistenciesn the records upon which he relied in determining that Plaintiff's
complaints were not fully credible. Further, as the Magistrate Judggnized (Doc. 12, p. 12),
the ALJ is permitted, and generally required, to consider a claimant's levelyoadarities in
assessing his credibility20 C.F.R. 8§ 404.1529(c)(3)varner, 375 F.3d at 392It thereforewas
not error for the ALJ to consider Plaintiff's daily activities as one of macipifs in making his
credibility assessmentAlthough some of Plaintiff's testimony may have been consistent with

disability, or consistent with some medical evidence, the fact that an opposite imonctugd
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have been reached does not warrant reversal where, as here, the ALJ's findingsnargeoth
supported by substantial evidencgee Kyle v. Comm'r of Soc. S&Q9 F.3d 847, 857 (6th Cir.
2010).

Accordingly, Plaintiff's fourth objection is overruled.

V. CONCLUSION

Consistent with the foregoing, Plaintiff's objections (Ddg). d&reOVERRULED and the
Report and Recommendation (Do) Iis ADOPTED in its entirety. Thedecision of the
Commissioner isierebyAFFIRMED, and this matter shall beCLOSED andTERMINATED
from the docket of this Court.

IT1SSO ORDERED.

s/Michael R. Barrett

Michael R. Barrett, Judge
United States District Court
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