
UNITED STATES DISTRICT COURT  
 SOUTHERN DISTRICT OF OHIO 
 WESTERN DIVISION 
 
 
HOLLY CANDACE McCONNELL,  
Individua lly and as Administ ra t rix  
Of the Esta te  on Behalf of Ruby Farley,  
 

Pla int iff  
 

v.       C-1-13-210 
 
BUTLER COUNTY, OHIO, et  a l. , 
 

Defendant s 
 

ORDER 
 

This mat ter is before  the Court  upon the Report  and  

Recommendat ion of the United Sta tes Magist ra te  Judg e (doc. no. 15), 

defendants’ objec t ions (doc. no s. 17 and 18 w hich are  duplica te  filings) 

and pla int iffs’  response (doc. no. 20).  The  Magist ra te  Judge  

recommended that  defendant  Abdullah’s Mot ion to Dis miss (doc. no. 9) 

should be denied; defendant  Jones’ Mot ion to Dismis s (doc. no. 10) 

should be denied  in part  and granted in part ;  and pla int iffs’ Mot ion to 

Amend Her Compla int  (doc no. 12) should be condit io na lly granted . 
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Defendants Anthony Abdullah, M.D. and Richard K. Jo nes  sta te  the  

follow ing objec t ions  to the Magist ra te  Judge 's Report  and 

Recommendat ion.  

 1)  In her Compla int  and proposed First  Amended Compla i nt , Ms. 

McConnell does not  assert  that  defendants Jones or Abdullah w ere 

personally involved in any care provided to the dec edent  or had  any 

know ledge of the decedent ’s condit ion during her in carcerat ion.   There 

is a  complete  absence  of any fac ts to show  that  defendant  Jones or 

Abdullah w ere personally involved in the events lea ding up to Ms. 

Farley’s death. Neither does Ms. McConnell a llege a ny polic ies 

promulgated by defendants Jones or Abdullah, but  re lies instead on 

genera l conc lusory a llegat ions.  Thus, she does not  sta te  a  §1983 

c la im under ex ist ing United Sta tes Supreme Court  as  w ell as Six th 

Circuit  precedent .  Government  offic ia ls may not  be  he ld liable  for the 

unconst itut iona l conduct  of the ir subordinates unde r a  theory of 

respondeat  superior  or vicarious liability .  Ms. McConnell’s c la ims 

aga inst  defendants Jones and Abdullah are  based sole ly upon the ir 

roles as supervisors or policymakers ra ther than an y individua l conduct 
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undertaken by Sheriff Jones or Dr. Abdullah direc te d tow ard the 

decedent , and  t he Magist ra te  Judge  err ed in find ing that  pla int iffs’ 

Compla int  and/or proposed First  Amended Compla int  c onta ining mere ly 

fac tua lly naked conc lusions and rec ita t ions of the e lements of her 

c la im w ere fac tua lly suffic ient  to sta te  plausible  c la ims under 

Iqba l/Tw ombly . 

 2 )  The Magist ra te  Judge err ed in denying dismissa l of redundant 

offic ia l capac ity c la ims aga inst  defendants Abdulla h and Jones 

because  But ler County is a lso a  defendant  in this ac t ion.   The  

Magist ra te  Judge c ites no reason to keep redundant  and duplica t ive  

c la ims in this case other than disc re t ion; therefor e , dismissa l of the 

c la ims against  defendants Abdullah and Jones in the ir offic ia l capac ity 

is w arranted.  

 3) The Magist ra te  Judge erred in denying dismissa l of O hio 

w rongful death c la ims against  defendants Jones and Abdul lah 

individua lly.  T here are  no fac tua l a llegat ions of any personal 

involvement  of Sheriff Jones or Dr. Abdullah in the  medica l care  or 

t reatment  of Ruby Farley or any involvement  in the events preceding 
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her death. Ms. McConnell has not  pled fac tua l conte nt  to a llow  the  

Court  to draw  the reasonable  inference that  any act ions of Sheriff 

Jones or Dr. Abdullah caused the death of Ruby Farl ey to be act ionable 

under Ohio Rev. Code §2125.02.  

 4)  Defendants objec t  to the M agist ra te  Judge ’s  grant ing  leave to  

amend  the Compla int  arguing that  t he propose d F irst  Amended 

Compla int  is fut ile  because it  fa ils  to sta te  lega lly plausible  c la ims 

aga inst  defendant s A bdullah and J ones . The proposed First  Amended 

Compla int  does not  correc t  the defic ienc ies ra ised by defendants’ 

Mot ions to Dismiss. Instead, the proposed First  Ame nded Compla int  

cont inues to inc lude c la ims w hich the law  prec ludes , result ing in 

addit iona l expense to defendants  Abdullah and Jones if further M ot ions 

to Dismiss addressing the same issues must  be filed .  A Mot ion to 

Amend may be denied for fut ility “if the court  conc l udes that  the 

pleading as amended could not  w ithstand a  mot ion to  dismiss.” Mart in 

v. Assoc ia ted Truck Lines, Inc ., 801 F.2d 246, 249 (6 th Cir. 1986).  

 5)  Fina lly, defendants contend that  t he Magist ra te  Judge  erred in 

recommending that  an Amended Compla int  be filed bef ore  the  
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expira t ion of the fourteen day period a llow ed by Fed. R. Civ. P. 72(b) for 

objec t ions to the Magist ra te ’s Report  and Recommendat ion.  This 

premature deadline has c reated confusion in the  record and needless 

expense to defendants w ho must  respond to premature  filings and/or 

oppose the premature filings.  

 On May 28, 2014, the Magist ra te  Judge ordered t he R& R 

concerning the  prior mot ions to dismiss filed by defendants Abdullah 

and Jones  sha ll apply equally, as sha ll d efenda nts’ objec t ions thereto, 

to p la int iff’s Amended Compla int  filed on August  30, 20 13; and 

defendants Adullah and Jones need not  answ er the Ame nded Compla int  

unt il fourteen (14) days follow ing the date  that  th e presiding dist ric t  

judge rules upon the pending R& R. All other defendants sha ll file  the ir 

answ er to the amended compla int  w ithin fourteen (14 ) days of the date 

of this Order.  No objec t ions w ere filed.   The fifth objec t ion is MOOT.  
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I I . 

 Pla int iff responds that  t he Magist ra te  Judge c orrect ly conc luded 

t hat  p la int iff m ay s ta te  a  c la im f or de liberate  ind iffe rence by a lleging 

t hat  defendants k new  of a  c lass of persons like ly to suffer serious h arm 

but  implemented polic ies t hat  fa iled to protect  those persons.  As 

Sheriff and medica l direc tor of the ja il, defendant  Jones and d efendant 

Abdullah w ere joint ly responsible  for oversee ing he althcare services 

and for deve loping pract ices a t  the But ler County J a il that  w ould 

provide adequate t reatment  for drug and a lcohol abu se.   Defendants 

approved the  medica l polic ies  of the ja il, inc luding the polic ies for 

t reat ing inmates suffering from the e ffec ts of drug s and opia te 

w ithdraw al . Defendants knew  that  it  w as an  ext remely common 

occurrence for inmates to suffer from w ithdraw al w h ile  in ja il, plac ing 

such inmates a t  substant ia l risk  of harm or death . 

 Pla int iff further argues the Court  should accept  the  Magist ra te  

Judge ’s recommendat ion aga inst  dismissa l of the offic ia l  capac ity 

c la ims aga inst  de fendants Jones and Abdullah becaus e there is no  

controlling Six th Circuit  or United Sta tes S upreme Court  law  requiring 
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it .   Defendants Jones and Abdullah are  key players in th is  law suit  and 

w ill be required to part ic ipate  w hether or not  the offic ia l capac ity 

c la ims are  dismissed. The Court  need not  be concern ed at  this juncture  

that  the offic ia l capac ity c la ims might  confuse the jury , as the  Court  

w ill inst ruc t  jurors on the diffe rence betw een offic ia l c apac ity and 

individua l capac ity c la ims. As there is no binding law  requiring 

dismissa l of the offic ia l capac ity c la ims and no be nefit  to doing so a t  

this point , the  Court  should adopt  the Magist ra te  J udge’s  

recommendat ion that  the c la ims not  be dismissed.  

 Addit iona lly, pla int iff a rgues that  her Compla int  sta te s a  fac tua lly 

suffic ient  c la im for w rongful death aga inst  both de fendants.  Pla int iff 

has a lleged that  the inadequate polic ies establishe d by Sheriff Jones 

and Dr. Abdullah w ere the moving force behind the d eath of Ruby Farley, 

and thus a  prox imate cause of her death.   Pla int iff a llege s that  

defendants ow ed a duty to the decedent  in the ir capac ity as policy 

makers for the ja il, and that  they breached that  du ty by fa iling to 

implement  an adequate policy, w hich ult imate ly led t o her death.   Ohio 

polit ica l subdivision immunity under Ohio Rev. Code  § 2744.02 does not  
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apply to the c la ims against  defendants in the ir ind ividua l capac ity.  

The Magist ra te  Judge correct ly re fused to apply §  2744.02 to p la int iff ’s 

w rongful death c la ims against  Sheriff Jones and Dr.  Abdullah , 

individua lly . Therefore , Ohio Rev. Code § 2744.02 is inapplicable  and 

the w rongful death c la ims are  not  subjec t  to dismis sa l.  

 Fina lly, pla int iff a rgues that  dec lining to exerc is e supplementa l 

jurisdic t ion over pla int iff’s medica l malpract ice  c la im w ould create  

unneces sarily duplica t ive  lit iga t ion. The sta te  issues do not 

substant ia lly predominate  over the federa l c la ims a t  issue. The proof 

necessary to establish de liberate  indiffe rence w ill  sa t isfy the e lements 

of medica l malpract ice  as w ell. Medica l malpract ice  requires proof that 

a  physic ian has e ither done something that  a  doctor  of ordinary sk ill, 

care  and diligence w ould not  have done under the sa me c ircums tances, 

or that  the physic ian fa iled to do something that  a n ordinary physic ian 

w ould have done .  As the medica l malpract ice  c la im w ill be proven 

using the same evidence  needed  to establish the de liberate  

indiffe rence c la im, the Court  should deny defendant ’s M ot ion to Dismiss 

this sta te  law  c la im.   In addit ion, the Magist ra te  Judge noted in her 
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Report  and Recommendat ions that  dismissa l of p la int iff ’s pendent  sta te 

law  c la ims against  Dr. Abdullah w ould cause duplica t ive  lit iga t ion.  

 Last ly, pla int iff a rgues the Court  should accept  th e Magist ra te  

Judge’s recommendat ion that  pla int iff’s Mot ion to A mend Compla int  be 

granted.  

I I I . 

CONCLUSION  

 Upon a de novo  review  of the record, espec ia lly in light  of the 

defendants’  object ions, the Court  finds that  defendant s’ objec t ions 

have e ither been adequate ly addressed and properly disposed of by the 

Magist ra te  Judge or present  no part icularized argument s that  w arrant  

spec ific  responses by this Court .  The Court  finds the Magist ra te  Judge 

has accurate ly set  forth the controlling princ iples  of law  and properly 

applied them to the part icular fac ts of this case a nd agrees w ith the 

Magist ra te  Judge  w ith one e xcept ion .  One objec t ion ra ised by 

defendants merits discussion by this Court .  They no te  that  in Henry v. 

Clermont  County , Case No. C -1-04-320, this Court  dec lined to exerc ise 

supplementa l jurisdic t ion over a  professiona l negli gence/ medical 
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malpract ice  c la im brought  by a  ja il inmate aga inst  the physic ian w ho 

provided medica l care  to him during his incarcerat i on.  This Court  

conc luded that  pla int iff’s medica l malpract ice  c la i m predominated over 

his Eighth Amendment  c la im in that  case, w hich w as based on the 

doctor’s re fusa l to t reat  the inmate ’s pre -ex ist ing shoulder injury, and 

te lling the inmate to seek t reatment  from his ow n p hysic ian upon his 

re lease.  This Court  found that  expert  test imony w o uld be required to 

establish the standard of care applicable  to his ne gligence c la im, w hile  

no expert  test imony w ould be required for his Eight h Amendment  c la im.  

(doc. no. 28, May 6 , 2005 Order a t  p. 8) . 

Here, as p la int iff correc t ly points out , her a llegat ions aga i nst  Dr. 

Abdullah are  premised upon her content ion that  he k new  that  the 

decedent  and other inmates suffering from drug or a lcohol w ithdraw al 

w ere a t  a  substant ia l risk  of serious harm or death  if they w ere not 

given proper t rea tment .  Despite  that  know ledge, Ab dullah fa iled to 

provide appropriate  medica l care  and/or to establish proced ures and 

measures to t reat  such inmates.  Moreover, in this case, pla int iff 

submit ted w ith her Compla int  the  a ffidavit  of Mark  Popil, M.D., w ho 
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opines that  Abdullah breached the applicable  standa rd of care by fa iling 

to provide proper procedures for the t reatment  of a n inmate such as 

pla int iff’s decedent .  Pla int iff notes that  her exp ert  w ill offer test imony 

on both her Sect ion 1983 c la im and her medica l malp ract ice  c la im.  

For these reasons, the  Court  agrees w ith the Magist ra te  Judge’s 

recommendat ion that  the Court  exerc ise supplementa l  jurisdic t ion over 

pla int iff’s sta te  law  negligence/medica l malpract ic e  c la im.   

 Accordingly, the Court  hereby ADOPTS th e Report  and 

Recommendat ion of the United Sta tes Magist ra te  Judge (doc. no. 15).  

Defendant  Abdullah’s Mot ion to Dismiss ( doc.  no.  9) is  DENIED; 

defendant  Jones’s Mot ion to Dismiss ( doc.  no.  10) is  DENIED in part  and 

GRANTED in part . Pla int iff’s me dica l negligence/malpract ice  c la im 

against  defendant Jones is DISMISSED IN ITS ENTIRETY; p la int iff’s 

w rongful death c la im against  defendant  Jones in his offic ia l capac ity  is 

DISMISSED IN ITS ENTIRETY. Pla int iff’s remaining §1983 c la ims 

against  defendant Jones, and p la int iff’s w rongful death c la im against 

defendant  Jones in his individua l capac ity, remain p ending.  
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Pla int iff  filed her Amended  Compla int  on August  30, 2013 (doc.  no. 

16) and this Order fully applies to the  Amended Compla i nt  as ordered by 

the Magist ra te  Judge in her Order dated May 28, 2014 (d oc. no. 22).  

This case is RECOMMITTED to the United Sta tes Magis t ra te  Judge 

for further proceedings according to law .  

IT IS SO ORDERED. 
 

        s/Herman J . Weber       
 Herman J . Weber, Senior Judge  
   Un ited Sta tes Dist ric t  Court  

 
 
 


