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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
KATHY SIDI, Adm'trix, et al, Case No0.1:13cv242
Plaintiffs, Judge Michael R. Barrett
V.

CITY OF CINCINNATI, et al,

Defendants.
OPINION AND ORDER

This matter is before the Court on the Motion to Dismiss the Amended Complaint and
Motion to Dismiss the Second Amended ComplahDefendants City of Cincinnati, Officer
Mark McChristian, Officer Timothy Lanterand Sergeant Matthew Voegler (the "City
Defendants") (Doc. 9; Doc. 23}. Plaintiffs have filed responses in opposition (Doc. 14; Doc.
24) and the City Defendants have filed a reply (Doc.*18jis matter is now ripe for review.

l. BACK GROUND?

! Only Defendant Mark Gerth has not moved to dismiss the claims abainst

2 Defendants originally filed a motion to dismiss, which will hereindenied moot due to the filing of the First
Amended Complaint. (Doc. 3). Defendants subsequently filed armatiteyn to dismiss. (Doc. 9). Plaintiffs then
filed a Second Amendedobplaint, and Defendantenewed theimotion to dismiss. (Doc. 23). As the parties
have indicated that the Second Amended Complaint did not substantivelgecttam allegations against the
Defendants, and both parties renewed their previous briefileg in response to the First Amended Complaint, the
Court considers the briefings simultaneousi@edDoc. 23; Doc. 24).

% In examining the background of the case, the Court consitlerfacts alleged in Plaintiff€econd Amended
Complaintand the Emergency Operation of Police Vehicles and Pursuit Driving policyhatfato Plaintiffs'
response in oppositioihe Court howeverdeclines to consider the mobile video recordifighe incidentattached
by the City Defendars to their motion to disiss. The CityDefendants arguthat the Court should consider the
video recording as a public recor(Doc. 9, p. 2; Doc. 16, p. 6 n. 1Drdinarily "[m]atters outside of the pleadings
are not to be considered by a court in ruling on a 12(b)(6) mtatidismiss. Weirer v. Klais & Co, 108 F.3d 86,
88 (6th Cir. 1997). Thee are exceptions to that rule, however. The Court may consider otherataateat are
referenced in anthtegral to the complaint, are public records, or are otherwise appeofuighe taking of judicial
notice. See WysePratte Management Co. Telxon Corp.413 F.3d 553, 560 (6th Cir. 2003yew Eng. Health
Care Employees Pension Fund v. Ernst & Young,, 1235 F.3d 495, 501 (6th Ci2003). The Court may take
judicial notice of facts "not subject to reasonable dispute" which are "either (1) genaaliy kvithin the territorial
jurisdiction of the trial court or (2) capable of accurate and ready determirgticesort to sources whose accuracy
cannot reasonably be quesignl.” Fed. R. Evid. 201(b).
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This @ase arises fromnaeightminute high-speed police chadbat started in Ovethe
Rhine, proceeded through Mt. Auburn and Clifton, and terminated in downtown Cincinnati
(Doc. 22,11 1Q 25. The policy governing such police pursuits is City of Cincinnati Regulation
Section 12.535 concerning tliemergency Operation of Police Vehicles and Pursuit Driving.
(Id., T 13). The policy permits pursuit driving when there is: a) “Bdint pursuit of a known
suspected felon"; b) "[o}sight pursuit of misdemeanor violations, only if withessed by the
officer or if a warrant is on file"; and c) "[w]hen directed by a supervi® by Emergency
Communications Center (ECC) direction of a supervisor to assist in a pahseit." (Doc. 14
1, p. 4). The policy indicates that officers will terminate pursuits when: dptinsuit[Officer
in Charge]or the primary unit determines the level of danger created by the pursuit outweighs
the necessity for immeate apprehension”; b) the identity of the suspect has been established,
"allowing for apprehension at a later time and there is no longer a need for iatened
apprehension”; dhe"[lJocation of the pursued vehicle is no longer known"; or d) "[t]he pursued
misdemeanor violator crosses the Hamilton County line." (Doc. 14-1, p. 6).

Theinstantpolice pursuit began on or about 12:44AM on the morning of March 16, 2011
when Defendant McChristian, a police officer for the City of Cincinnati, stopped a vehicle
operated by Defendant Gerth on suspicion it was stolen. (Id.) Using lights and sirens,
McChristian caused Gerth to stop the vehicle. (ld., { 11, Plwever, shortly after stopping,

Gerth accelerated his vehicle away from McChristian. (Id. § 12)Chvistian began chasing the

Here, the policy attached BRlaintiffs' response in opposition is referenced in and integral to the claims $einfort
the Second Amended Complaint. Tbelice mobile video recordinghowever,is not referenced in the Sewb
Amended Complaint Nor is it the type of pblic recordthat the Court should consider withczdnvertingthe
motion to dismiss into a motion for summary judgmefte substance and the interpretation of the information
contained in the video recordimgre subject to reasonable dispute, and additional witness testimony emay b
necessary to fully explain the events that occurred during the pukstitle there just so happens to be a video
recording of the events at issue in this case, the ability of Plaitatiffeng their claims did not rest on the existence
of the video recording As suchthe Court does not find it appropriate donsider the mobile video recording in
ruling uponthe motion to dismissBut seeMcGee v. City of Cincinnati Policedp't No. 1:06-cv-726, 2007 U.S.

Dist. LEXIS 28665, at *7 (S.D. Ohio Apr. 18, 20Q¢pnsidering police videotape on motion to dismiss).
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vehicle using lights and sirens. (ldMcChristian was the primary unit in the chasdo is
responsible for keeping the suspect's vehicle in sight, advising the supervisor tharote/o
police units are necessary, and terating the pursuit if conditions warrant. (ld.; Doc-14p.
6). Defendant Lanter, another police officer with the City of Cincinnati, adetieasecond
police chase vehicland wasresponsiblgor immediately notifying ECC there are two police
unitsinvolved, assuming responsibility for the transmission of all relevant pursuit irtforma
ECC, and providing backup for the primary unit during arrest. (DocYy 23, Doc. 141, p. §.
DefendantVoegler, a sergeant for the City of Cincinnati pqlserved as the Officer in Charge
who was responsible for directing the pursuit untitetsnination (Doc. 22, { 13; Doc. 14, p.
5).

The pursuit continued for two minutes until McChristian lost visual contact with the
vehicledriven byGerth. Doc. 22,1 14). Other vehicles had become involvedaprehending
the suspecat this time. (Doc. 22, 1 18). Approximately thiftiye seconds later, McChristian
and Lanter resumed pursuit of Gerth without authority of the OIC of the pursuit. (1€), § 1
Roadblocks and stogticks were utilized, but were ineffective. (Id., { 27). During the pursuit,
they proceeded down residential and mixed use areas at speeds up to 80 miles p@d.h&ur
21). McChristian and Lanter did not notify the Emergency Communications Center of the
speeds involved in the pursuit. (Id., 1 20). At one point on southbound Sycamore Street at
Central Parkway, McChristian lost sight of Gerth, but still continued pursudt, 128). As
Gerth proceeded down Sycamore Street with the police in pursiah@perated by Mohamed
Ould Mohamed Sidi thatiastraveling west on Eighth Streefas struckby the Gerth vehiclas
the cab entered the intersection at Sycamore Strédt, f 24, 30. Mohamed Ould Mohamed

Sidi died at the scene of the crash, and his blind passenger died sometime th€tdaffe81).



Following the crash, Gerth was charged with and convicted of several cmulesling
two counts of murder, one count of aggravated vehicular assault, one count of failure to comply,
two counts of hit and skip, and one count of receiving stolen prop@dy, § 32). The police
officers were noprosecuted. (Id., T 33). Defend&ity of Cincinnati investigated the police
procedures, but found no violations of the pursuit policy. (Id., 11 32, 34). A Cincinnati Enquirer
article reported that between January 2011 and September 2011 procedunatralemlated
forty-two percent of the time during police pursuits. (Id., T 36).

. LEGAL STANDARD

In reviewing a motion to dismiss for failure to state a claim, this Court must "construe th
complaint in the light most favorable to the plaintiff, accept its allegations as tdielran all
reasonable inferences in favor of the plaintifBassett vNat'| Collegiate Athletic Ass /528
F.3d 426, 430 (6th Cir. 2008) (quotirigrectv, Inc. v. Treesh487 F.3d 471, 476 (6th Cir.
2007)). "[T]o survive a motion to dismiss[,] a complaint must contain (1) 'enoughttastate a
claim to relief that is plasible,” (2) more than 'a formulaic recitation of a cause of action's
elements,' and (3) allegations that suggest a 'right to relief above aasipedelvel.™ Tackett v.

M&G Polymers, USA, LLC561 F.3d 478, 488 (6th Cir. 2009) (quotiBgll Atlantic Caop. v.
Twombly 550 U.S. 544, 127 S. Ct. 1955, 1965, 1974, 167 L. Ed. 2d 929 (2007)). A claim has
facial plausibility when the pleaded factual content allows the court to drawe#senable
inference that the defendant is liable for the misconduct alle§ghcroft v. Igbgl556 U.S. 662,

663, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009). Although the plausibility standard is not
equivalent to a "'probability requirement,’ . . . it asks for more than a sheer pgstiaiia
defendant has acted unlawfull Id. at 678 (quoting'wombly 550 U.S. at 556).

1. ANALYSIS



A. Qualified |mmunity under Section 1983

The City Defendants contend that they are entitled to qualified immunity on Plaintiffs’
Section 1983 claims. The Sixth Circuit has establishedea $hep test for evaluating qualified
immunity defensesWilliams v. Mehra186 F.3d 685, 691 (6th Cir. 1999) (en banc). First, itis
necessary to determine whether the plaintiff has shown a violation of a cansaitytprotected
right. 1d. Second,the court considers whether the violation involved a clearly established
constitutional right of which a reasonable person would have kndéavnThird, the court must
determine whether the plaintithasalleged sufficient facts, and supported #ikegdions by
sufficient evidence to indicate that what the official allegedly did was obgdgtinreasonable
in light of the clearly established constitutional right$d: If the plaintiff fails to meet any of
the three elementgualified immunity must be grantedadvansky v. City of Olmsted FalB95
F.3d 291, 302 (6th Cir. 2005).

1. Fourth Amendment

The City Defendants argue that Plaintiffs have not alleged a plausible violation of the
Fourth Amendment based upon a hggeed plice pursuit. The Court agrees.

The Fourth Amendment to the United States Constitypiartects the right of people
against unreasonable search and seiz8e2 County of Sacramento v. Lewid3 U.S. 833, 844
(1998). The Fourth Amendment is not implicated when police pursue a suspect and the suspect
or a third party is accidentally injuredd. Instead, theesulting injuries are analyzed under the
Due Process Clause of the Fourteenth Amendmnidnt.

Given the above standard and considering that Plaintiffs failed to defend their Fourth

Amendment claim in their memorandum in opposition, the Court concludes that Rldiatit



not presented a plausible Fourth Amendment claim based upon the facts alleged. Agcording
the CityDefendants' motion toisimisson this ground is granted.
2. Fourteenth Amendment

The City Defendantsalso argue that Plaintiffs have failed to allege a plausible violation
of the Fourteenth Amendment. The Court agrees.

A Section1983 claim may be brought against a police officer under the Fourteenth
Amendmentfor injuries or death to innocent third parties caused by a traffic pursleals v.

City of Memphis493 F.3d 720, 730 (6th Cir. 2007). To succeed on such a claim, a plaintiff
must prove that the police officers' condtishocks the conscience.ld. at 723, 73Q/quoting
County of Sacramento v. Lewis23 U.S. 833, 844 (1998)). "[O]nly a purpose to cause harm
unrelated to the legitimate object of arrest will satisfy the element of arbitraryatostibcking

to the conscience, necessary for a due process violatbn(uotingLewis 523 U.S. at 836).
"[H]igh-speed chases with no intent to harm suspects physically or to worsen theplitggal

do not give rise to liability under the Fourteenth Amendment, reldledy an action under 8
1983." Id. (quotingLewis 523 U.S. at 854).

Here, both parties rely oMeals 493 F.3d at 730.Meals involved an officer who
initiated and continued a higdpeed pursuit of an automobile that had exceeded the speed limit.
Id. at 72324. During the pursuit, the officer did not turn on the lights or siren and did not obtain
authority from a supervisor to continue the chase, which both were violations of treepgaicy
on pursuits.ld. The fleeing suspect eventually crasheid another car, killing two occupants
and leaving one occupant paralyzdd. On summary judgment, the Sixth Circuit determined
that there was no evidence of an intent on the officer's part to harm the flegiegtsusto

worsen his legal plight, anspecifically rejected the argument that multiple violations of the



police policy by the officer raised a question of fact from which malice couldfeeed. Id. at
730-31.See also Jones v. Byrn&85 F.3d 971, 9778 (6th Cir. 2009) (rejecting argumis that
violations of department policies gave rise to an inference that the sfécarally intended to
harm the suspects, separate from the legitimate object of arrest, in a manrshotkat the
conscience).

While Meals was decided on summary judgnt rather than a motion to dismiss, the
Cout finds it instructive and persuasive here. The facts identified by Plaitdiffupport their
claim are striking similar to those iMeals Specifically, Plaintiffs support their Fourteenth
Amendment claim wh allegations that Defendants violated the pursuit palicijfe engagingn
a highspeed pursuit. (Doc. 14, p. 9). They also pturallegations that the pursuit occurred in
mixed residential and commercial area®d lasted for eight minutes. (Doc. 14, p. s in
Meals none of those facts, or any other facts in the Second Amended Complaint, plausibly
suggest anintent bythe officersto intentionally cause Gerth's vehicle to crash, to intentionally
cause harm to Gerth, or to intentionally cause harm to any innocent bystanddnsr, fRat
allegations show only that Defendants were trying to apprehend an individual stispiecte
stealing a vehiclé. As the SixthCircuit has rejected those types of factsising to the level of
the "shocks the castience" standardMeals 493 F.3d at 7331, the Court cannot reasonably
infer that the conduct of any of the Defendants plausibly suggestgpthefintent to harnthat
IS necessargustain a claim based upon a due process violation.

Accordingly, Defedants' motion to dismiss on this ground is granted.

3. City Liability

* Whether tle officers acteavillfully, wantonly or recklessly in violation of state law is a separatdistinct

guestion. The Supreme Court explained that¢bascienceshocking” standard under federal is "at the end[] of the
tort law's spectrum of culpability.County of Sa@mento v. Lewjs523 U.S. 833, 848 (1998Y hus, afinding that

"due process is not offended by the police conduct described here is not,sef, ¢oumply anything about its
appropriate treatment under state lawd' at 854 n. 14.
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Defendants contend that Plaintiffs cannot plausibly establish municipal liditause
there is no constitutional violation and the allegations of insufficient discipline do tabtigls
deliberate indifference.

When a Section 1983 claim is made agaia municipality, the Court must consider: 1)
whetherthe plaintiffs'harm was caused by a constitutional violation, and 2) if so, whether the
city is responsible for that violationCollins v. City of Harker Heights503 U.S. 115, 120
(1992);Cash v. Hamilton Cnty. Dep't of Adult ProB88 F.3d 539, 542 (6th Cir. 2004)Vhere
"no constitutional violation by the individual defendants is established, the municipal ae$enda
cannot be held liable under 8§ 1983¥Vatkins v. City of Battle CregR73 F.3d682, 687 (6th Cir.
2001); see also City of Los Angeles v. Helléi5 U.S. 796, 799 (1986Bukowski v. City of
Akron, 326 F.3d 702, 712-13 (6th Cir. 2003).

As explained above, Plaintiffs have not alleged a plausible constitutional violemitan
the Fourth or Fourteenth Amendment to satisfy the first inquiry. Tthasg exist$10 basis for
liability against the City of Cincinnati. In light of that conclusion, the Court need not reach the
second issyeasthe government's "deliberate camtl' cannot be deemed the "moving force"
behind a constitutional violation where, as here,such constitutional violation existsSee
Graham v. Countpf Washtenan358 F.3d 377, 383 (6th Cir. 2004).

Accordingly, Defendants' motion to dismiss on this ground is granted.

B. Tort Immunity Under Ohio Rev. Code Chapter 2744

The City Defendants argue that they are entitled to immunity for the state law claims
against them. The Political Subdivision Tort Liability Act, as codified in Ohio $eelviCode
Chapter 2744, requires a thyidered analysis to determine whether immunity is applicéde.

Cater v. City of Clevelan®3 Ohio St. 3d 24, 697 N.E.2d 610, 614 (Ohio 1998). The first tier



sets out a general rule that political actors are not liable for damagkm Rev. Code. §
2744.02(A)(1). In the second tier, the Court must determine whether any of thedepiexs
to the general rule of immuniig applicable. Ohio Rev. Code § 2744.02(B). The third tier of
the analysis requires consideration as to thére a defense to liability applies to restore
immunity. Ohio Rev. Code 88 2744.02(B)(1)(a)-(c), 2777.03.

1. City of Cincinnati

Thereis no dispute thatie Cityof Cincinnatiis presumptively immune from liability for
damages, as it was performing a governmental function by providing policeesenvitrying to
apprehend the driver of a stolen vehicle, and serving the common good in a way that '$romote
or preserves the public peace, health, safety, or welfare." Ohio Rev. Code § 274#)01(C)
(C)(2). Here, the relevangxceptionto liability is for negligent operation of any motor vehicle
by the City employees when the employees were engaged within the schpe efrtploynent
and authority. Ohio Rev. Code § 2744.02(B)th#t exception applies, then timemunity of the
City of Cincinnati still maybe restored if'la] member of a municipal corporation police
department or any other police agency was operating a motor vehicle whibedeg) to an
emergency call and the operation of the vehicle did not constitute willful or wanseomduct."”
Ohio Rev. Code § 2744.02(B)(1)(a).

The City Defendants first contend that the factual allegations fail to shovigem®y
operdion of a vehicle by the officers. (Doc. 9, p. 6). However, construing the facteonda
Plaintiffs, the Court finds the allegations sufficient to plausibly suggeditgaag operation at
this stage of the litigation. Plaintiffs have alleged thdic®fs McChristian and Lanter operated
their vehicles at 80 miles per hofar approximately eight minuteim mixed residential and

commercial zonem the middle of the night where late night businesses were locatiethis



stage, the allegations raise at leastasonable inference that the speed was well in excess of the
posted speed limits in at least some of those avbase it was likely that individuals would be
located Further, Plaintiffs have alleged the operations occurred in violationvefadegolice
policies. As a whole, the allegations thus suficient to plausibly suggest negligent operation

at this time.

Turning to willful and wanton misconduct, Ohio courts have defined the term "willful
misconduct” as a "deviation from clear duty or from a definite rule of conduct,ilzerdd
purpose not to discharge some duty necessary to safety, or purposefully doing wrdasgfithac
knowledge or appreciation of the likelihood of resulting injunatiderson v. City of Massillon
134 Ohio St3d 380, 3882012) "Wanton misconduct” is defined as "the failure to exercise any
care toward those to whom a duty of care is owed in circumstances in which theeatis g
probability that harm will result."ld. Generally, when evaluating whether a police officer has
engaged in willful or wanton misconduct, "a finder of fact must consider the totalityeof t
circumstances."Robertsorv. Dep't of Public SafefyNo. 06AR1064,2007 Ohio App. LEXIS
4499, at *11 (Ohio App. Sept. 27, 2007).

Although a cloe call, the factsn the Second Amended Complaint construed in favor of
Plaintiffs make it plausible that the Ciefendants acted at least wantonly under the totality of
the circumstances.The Court recognizes that officers do not have a duty to refram all
pursuits. See Sparks v. Klempnéto. 11AP-242, 2011 Ohio App. LEXIS 5319 (Ohio App. Dec.
15, 2011). It also recognizes that some facts may show the officerssederaution during the
pursuit by aavating their lights and sirens paying d@tention to where they were going, and that
the vehicle of the fleeing suspect, not of the police officers, was the one involved iaghe cr

Nevertheless, a finder of fact still plausibly could conclude that the offeetiehs viewed as a
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whole exhilit the lack of care necessary for at least wanton miscondset. Robertsor2007
Ohio App. LEXIS 4499, at *11 ("Simply activating one's lights and siren, looking wheresone
going, or applying one's brakes, meets the literalistic, but not legal, defiwti'any care.™)
(quotingHunter v. Columbusl39 Ohio App. 3d 962, 969, 746 N.E.2d 246 (Ohio App. 2000)).

The facts as alleged are distinguishailéhis stagérom Sparks 2011 Ohio App. LEXIS
5319, where the appellate court held that the talrt erred by denying the officer summary
judgment on the basis of immunity because the officer had displayed caution in foll@wing
stolen vehicle that could not have risen to the level of recklessness. 2011 Ohio ApB. LEX
5319, at *13 Although sheollowed the suspect, she did so only to keep the suspegfitisi
radio his location such that she tempered her pursuit to lessen the suspectsomodivdrive
recklessly to evade helid. at *10. She also slowed and stopped at intersectionsarishued
to run her lights and sirendd. at 11. At the time of the crash, she lagged approximately four
city blocks, and twenty seconds, behind the susgdctThe court reasoned that "police officers
do not have a duty to refrain from all pursuit”" or to cease and desist once a suspedrhagins
erratically. Id.

Here, unlikeSparks the issue is presented to the Court on a motion to dismiss. As such,
the Court at this time relies on the facts alleged in the Second Amended ComplaisiiuiGpn
those facts ithe light most favorable tBlaintiffs, theyplausiblysuggest that the police officers
pursued the suspect at 80 miles per howxcess of the posted speed limithout the oversight
of the OIC. The pursuit lasted for eight minytesd traveledhrough mixed esidential and
commercial areas where some latght businessewere locatedsuch that the probability of

harm to individualdikely increased The officersallegedly continued to pursue the suspect

> The Ohio Suprem Court recently has clarified that the terms willful, wanton and esskire not interchangeable,
and that wanton misconduct requires a greater degree of culpability tklesseessAnderson v. City of
Massillon 134 Ohio St. 3d 380, 382(12)
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without authorityat suq speeds after losing sight of him and after stop stailed to terminate
the pursuit. The pursuit further continued into the downtown areas where the fleeing suspec
eventually crashed into another vehidMhile it is unclear from the alleged factsaetly where
the officers were located in relation to the suspect at the time of the tradacts as alleged do
not show that officerdad tempered their pursuit to lessen the suspect's motivation to drive
erratically and instead suggest that the officers were pursuing close enough to continue to
simulate a flight response by the fleeing suspéatder the totality of those circumstances, it is
plausible that the police officers acted at least wantonly in pursuingtiedlsuspect.

Further, Plaintiffs have alleged violations of traffic laws, including thedpenits, as
well as violations of police policies, including but not limited to policies concerning the
termination of pursuit, the transmission of relevant information about speeds andniscatid
the duty of theOIC to continually monitor and assess the situation. Although "[i]t is well
established that the violation of a statute, ordinance, or departmental policy eontedsafety
of the public is not per se willful, wanton, or reckless conduct,” such violations "malebante
to determining the culpability of a course of condu@ée Andersqri34 Ohio St. 3d at 3889.
At this stage, the alleged violans of traffic laws and policieare relevant to the overall
consideration bculpability. It is not clear at the time whether or to what extent some of policies
or statutes were violated, and further discovery and information is necessargkeo tinat
determination and taletermine the officers’ knowledge about the likelihoodaaf/ such
violations resulting in injury

Accordingly, Defendants' motion to dismiss on this ground is denied.

2. Individual Defendants

® The Court notes, however, that the Second Amended Complaint allagésetiTity's investigation did not find
violations of the pursuit policy by the officers.
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Individual Defendants McChristian, Lanter and Voegler also generally are immune fro
liability, unless their acts and ossions were "with malicious purpose, in bad faith, or in a
wanton or reckless manner.” Ohio Rev. Code. 2744.03(A)(6). Wanton misconduct is defined
the same as above in regards to City immun@ge Andersqri34 Ohio St. 3d at 38&Reckless
conduct is "characterized by the conscious disregard of or indifference to a kmabvious
risk of harm to another that is unreasonable under the circumstances and is supsieediait
than negligent conduct.ld.

For the same reasons described above, thet@iads Plaintiffs plausibly have alleged
wanton or reckless conduct on the part of the Individual Defendants. As to Voegleraualgarti
Defendants claim that Plaintiffs have not demonstrated reckless conduct basednupon a
allegation that he did not continuously monitor and take control of the situation because the
"incident logs show no activity by him during the course of the pursuit." (Doc. 9, p. 13).
Defendants argue that the mere fact that Sergeant Voegler did not register édoésinot she
that he acted recklessly failed to monitor thepursuit (Id.) However, the absence of activity
by Voegler sufficiently calls into question at this stage his role in monitoring andgimg the
pursuit. Even assuming he monitored and managed ttsiput still is plausible that his
actions are reckless given the abaoescribed actions of the officers that plausibly could rise to
the level of reckless awanton misconduct. Thus, without the benefit of discovery, the Court
cannot conclusively determine that Voegler did not act recklessly as the OIC.

Accordingly, Defendants' motion to dismiss on this ground is denied.

V. CONCLUSION

For the foregoingaasonsthe City Defendants' Motion to Dismiss (Doc. 9; Doc. 23) is

GRANTED IN PART andDENIED IN PART. ItisORDERED that:
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1. The federalclaim against DefendantslicChristian, Lanter and Voegldrased upon
alleged violations of the Fourth Amendment and the Fourteenth AmendGmuntt
Two) is herebyDI SM I SSED;

2. The federal claimdased upommunicipal liability against the City of Cincinnati
(Counts Two and Five) ateerebyDI SM|1SSED; and

3. The state law claimgagainst all City Defendant€Counts One, Three, ariéour)
remain pending.

It is furtherORDERED that Defendants' original motion to dismiss (Doc. ENIED

ASMOOT.
IT 1SSO ORDERED.
s/Michael R. Barrett

Michael R. Barrett, Judge
United States District Court
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