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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

DEBORAH SUE BECKSTEDT Case No. 1:18v-261
Plaintiff, Barrett, J.
Litkovitz, M.J.
VS.
COMMISSIONER OF ORDER
SOCIAL SECURITY,
Defendant.

Plaintiff brings this action pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3) for judicial
review of the final decision of the Commissioner of Social Security (Commissiberying
plaintiff's applications for disability insuree benefits (DIB) and Supplementac8ritylncome
(SSI). This matter is before the Court on plaftgtiStatement of Errors (Doc. e
Commissioner’sesponse in opposition (Doc. 13), and plaintiff's reply memorandum (Doc. 14).
|. Procedural Background

Plaintiff filed applications for DIB and SSI in June 20@8eging disability since
February28, 2007, due to diabetes, depression and anxidtgse applications were denied
initially and upon reconsideration. Plaintiff requested and was grakedcavdhearing before
administrative law judge (ALDarry Temin Plaintiff appeared at the ALJ hearing with counsel,
and plaintiff, her case manager, and a vocational expert (VE) testified atdHeeAring. On
November 17, 2011, the ALJ issued a decision denying plaintiff's DIB and SSI ajoplécat
Plaintiff's request for review by the Appeals Council was denied, makingeitision of the ALJ

the final administrative decision of the Commissioner.
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Il. Analysis

A. Legal Framework for Disability Determinations

To qualify for disability benefits, a claimant must suffer from a medicitgrminable
physical or mental impairment that can be expected to result in death or tledtédor can be
expected to last for a continuous period of not less than 12 months. 42 U.S.C. 88 423(d)(1)(A)
(DIB), 1382c(a)(3)(A) (SSI). The impairment must render the claimant enal@ngage in the
work previously performed or in any other substantial gainful employment that extbe
national economy. 42 U.S.C. 88 423(d)(2), 1382c(a)(3)(B).

Regulations promulgated by the Commissioner establish atipesequential evaluation
process for disability determinations:

1) If the claimant is doing substantial gainful activity, the claimant is not disabled

2) If the claimant does not have a severe medically determinable physical or

mental impairmenti.e., an impairment that significantly limits his or her

physical or mental ability to do basic work activitiethe claimant is not

disabled.

3) If the claimant has a severe impairment(s) that meets or equals one of the

listings in Appendix 1 to Subpart P of the regulations and meets the duration

requirement, the claimant is disabled.

4) If the claimant’s impairment does not prevent him or her from doingr tier
past relevant work, the claimant is not disabled.

5) If the claimant can make an adjustment to other work, the claimant is not

disabled. If the claimant cannot make an adjustment to other work, the claimant

is disabled.
Rabbers v. Comm’r of Soc. Sé&82 F.3d 647, 652 (6th Cir. 2009) (citing 88 404.1520(a)(4)
()-(v), 404.1520(b)-(g)). The claimant has the burden of proof at the first four steps of the
sequential evaluation procedsl.; Wilson v. Comm’r of Soc. Se878 F.3d 541, 548 (6th Cir.

2004). Once the claimant establishes a prima facie case by showing an it@p#itiorm the
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relevant previous employmentgtburden shifts to the Commissioner to show that the claimant
can perform other substantial gainful employment and that such employmenirettists
national economyRabbers582 F.3d at 6524armon v. Apfel168 F.3d 289, 291 (6th Cir.
1999).

B. The Administrative Law Judge’s Findings

The ALJ applied the sequential evaluation process and made the following findings of
fact and conclusions of law:

1. The [plaintiff] meets the insured status requirements of the Socaitg&\ct
through September 30, 2013.

2. The [plaintiff] has not engaged in substantial gainful activity since Beba8,
2007, the alleged onset date (20 CFR 404.E38%&q, and 416.97&tseq).

3. The [plaintiff] has the following severe impairmgrtiabetes mellitus; obesity;
major depressive disorder; pdstumatic stress disorder; personality disorder
(NOS); and borderline intellectual functioni(@p CFR 404.1520(c) and
416.920(c)).

4. The [plaintiff] does not have an impairment or combimagibimpairments that
meets or medically equals the severity of one of the listed impairments in 20 CFR
Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.926).

5. The [plaintiff] has the residual functiahcapacity to perform light work as

defined in 20 CFR 404.1567(b) and 416.967(b). Spady, the [plaintiff] can
perform work activity except as follows: Thaaintiff] can lift, carry, push, or

pull up to 20 pounds occasionally and 10 pounds frequently. She can stand and/or
walk for 6 hours in an 8 hour workday. She can sit 6 hours in an 8 hour workday.
She can only occasionally stoop, kneel, crouch, and climb ramps or Shés.

can never crawl, climb ladders, ropes, or scaffolds, or workmbtected

heights. Théplaintiff] is able to perform only simple, routine, repetitive tasks.

She is able to remember and carry out only short and simple instructions. The
[plaintiff] cannot work at a rapid productioate pace.The [plaintiff]'s job

should not require more than superficial interaction with the general public,
coworkers, and supervisors, or more than ordinary and routine changes in work
setting or duties.



6. The [plaintiff] is unable to perform any past relevant work (20 CFR 404.1565
and 416.965f.

7. The [plaintiff] was born [in] . . . 1966 and wasykars olda “younger
individual age 18-49”) on the alleged disability onset date (20 CFR 404.1563 and
416.963).

8. The [plaintiff] has at least a high school education and ig@algi@mmunicate
in English (20 CFR 404.1564 and 416.964).

9. Transferability of job skills is not material to the determination of disability

because using the Mediedbcational Rules as a framework supports a finding
that the [plaintiff] is “not disablel whether or not the [plaintiff] has transferable
job skills (See SSR 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).

10. Considering the [plaintiff]'s age, education, work experience, and residual
functional capacity, there are jobs that exist imiigant numbers in the national
economy that the [plaintiff] can perform (20 CFR 404.1569, 404.1569(a),
416.969, and 416.969()).

11. The [plaintiff] has not been under a disability, as defined in the Social
Security Act, fromFebruary 28, 2007, through the date of this decision (20 CFR
404.1520(g) and 416.920(Q)).

C. Judicial Standard of Review

Judicial review of the Commissioner’s determination is limited in scope byS.ZUg

405(g) and involves a twofold inquiry: (1) whether the findings of&bé are supported by

substantial evidence, and (2) whether the ALJ applied the correct legidrsisuSee Blakley v.

Comm’r of Soc. Sec581 F.3d 399, 406 (6th Cir. 2008ge also Bowen v. Comm’r of Soc. Sec.,

478 F.3d 742, 7486 (6th Cir. 2007). The Commissioner’s findings must stand if they are

supported by “such relevant evidence as a reasonable mind might accept a®ddeyypgort a

conclusion.” Richardson v. Peraleg02 U.S. 389, 401 (1971) (citiigpnsolidated Edison Co.

v. N.L.R.B, 305 U.S. 197, 229 (1938)). Substantial evidence consists of “more than a scintilla of

! Plaintiff's past relevant work was asetail clerk, cashier, housekeeper, and assistant manager. X(Tr. 23
2The ALJ relied on the VE’s testimony to find that plaintiff would be ablperform light jobs such as light packer,
general factory worker,na light cleaner. (Tr. 24).
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evidence but less than a preponderance. Roders v. Comm’r of Soc. Se486 F.3d 234, 241
(6th Cir. 2007). In deciding whether the Commissioner’s findings are supported ansiabst
evidence, the Court considers the record as a whttdphner v. Mathew$74 F.2d 359 (6th
Cir. 1978).

The Court must also determine whether the ALJ applied the correct legardsaindie
disability determination. Even if substantial evidence supports the ALJ susomtlhat the
plaintiff is not disabled, “a decision of the Commissioner will not be upheld where thé&a8SA
to follow its own regulations and where that error prejudices a claimant on the on@eprives
theclaimant of a substantial rightRabbers582 F.3d at 651 (quotingowen478 F.3d at 746).
See also WilsqrB78 F.3d at 5486 (reversal required even though Ad.dlecision was
otherwise supported by substantial evidence where ALJ failed to give goodséasnot
giving weight to treating physician’s opinion, thereby violating thenage own regulations).

D. Specific Errors

On appeal, plaintiff argues the ALJ erred in assesginglaintiff’s ability to sustain a
40-hour work week(2) thetestimony of plaintiff's mental health case manager; (3) the weight to
afford the medical opinions of record; (@haintiff's credibility; (5) the effect of plaintiff's
diabetes on her ability to work; and (6) plaintiff's ability to perform otherkvat Step 5 fothe
sequential evaluation process. (Dok. 6

1. Whether the ALJ erredin weighing the medical sourceand other opinionsin
assessing plaintiff's RFC

Plaintiff argues the ALJ erred by giving the most weight tootetime consultative and
non-examining state agency reviewing physiciand psychologistand less weight to plaintiff's

treating physician. Plaintiff also argues the ALJ erred byewaluating the opinions of
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plaintiff's mental health case manager. Because the weight the ALJ gave #oitlis yedical
and other opinions directly impacts the ALJ’'s RFC findimgether plaintiff is able to sustain a
40-hour work week, and the effect of plaintiff's diabetes on her ability to witeekCourt will
consider these aggiments of error together.

“The Commissioner has elected to impose certain standards on the treatmedtaafl
source evidence.Cole v. Astrug661 F.3d 931, 937 (6th Cir. 2011). “These standards, set forth
in administrative regulations, describg (fie various types of evidence that the Commissioner
will consider, 20 C.F.R. § 404.1512; (2) who can provide evidence to establish an impairment,
20 C.F.R. § 404.1513; and (3) how that evidence will be evaluated, 20 C.F.R. § 404.1520b.
Gayheart v. Comm’r of Soc. Se£10 F.3d 365, 375 (6th Cir. 2013). This evidence may include
“medical opinions, which ‘are statements from physicians and psychologistst refl
judgments about the nature and severity of [a claimant’s] impairment(siglimgl[ ] symptoms,
diagnosis and prognosis,’ physical and mental restrictions, and what thentleanastill do
despite his or her impairmentsld. (citing 20 C.F.R. 404.1527(a)(2)).

The applicable regulatiorset forththree types of acceptable medisalirces upon which
an ALJ may re}: treating source, nontreating source, and nonexamining source. 20 C.F.R. §
416.902. When treating sources offer opinions, the Social Security Administrationvs to g
such opinions the most weight and is procedurally required to “give good réasgitsisnotice
of determination or decision for the weight [it gives the claimant’s] trgatiurce’s opinion.”

Smith v. Comm’r of Soc. Sgd482 F.3d at 875. This requirement only applies to treating sources.
Id. at 876. “With regard to nontreating, but examining, sources, the agency will simphalje

give more weight to the opinion of a source who has examined the claimant than to the opinion



of a source who has not examined hinEaly v. Comm’r of Soc. Se&94 F.3d 504, 514 (6th
Cir. 2010) (citing 20 C.F.R. 8§ 404.1527(d)(1)) (internal citations omitted).

The ALJ must consider all available evidence in an individual’s case record, including
evidence from medical sourceSocial Security RulinggSR 06-03p® The term “medical
sources” refers to both “acceptable medical sources” and health care providers wbb a
“acceptable medical sourcedd. (citing 20 C.F.R. § 404.1502 and § 416.902). Licensed
physicians and licensed or certified psychologists are “acceptable medicassbid. (citing
20 C.F.R. §404.1513(d)(1) and 8§ 416.91@())) Only “acceptable medical sources” as defined
under 20 C.F.R. 88 404.15H3,416.913(a) can provide evidence establishing the existence of a
medically determinable impairment, give medical opinions, and be considertatytszairces
whose medical opinions may be entitled to controlling weidght.

Mental health case managers are not “acceptable medical sources” and instead fall into
the category of “other sources.” 20 C.F.R. 8§88 404.()1816.913(d)). Information from
“other sources” may be based on special knowledge of the individual and may progide ins
into the severity of an individual’s impairment and how it affects the indivlaallity to
function. SSR 06-03p. It may be appropriate to give more weight to the opinion of a medical
source who is not an “acceptable medical source” if he or she has seen the indigrduaitem
than the treating source and has provided better supporting evidence and a battatierfar

his or her opinion. SSR 06-03p. Factors to be considered in evaluating opinions from “other

%3ocial Security Rulings do not have the force and effect of law, but adirigion all components of the
Social Security Administration’ and represent ‘precedent final opgnénd orders and statenseof policy and
interpretationsadopted by the Commissione20 C.F.R. § 402.35(b)(1)n Wilson,378 F.3d at 549, the court
refrained from ruling on whether Social Security Rulings are binding oB8dhamissioner in the same was
Social Security Regulations, batsimedthat they are[The Court] makes the same assumption in this case.”
Fergusorv. Comm’r of SocSec, 628 F.3d 269272 nl (6th Cir. 2010Xemphasis in original).



sources” who have seen the claimant in a prajessicapacity include how long the source has
known the individual, how frequently the source has seen the individual, how consistent the
opinion of the source is with other evidence, how well the source explains the opinion, and
whether the source hasesialty or area of expertise related to the individual’s impairmient.
See also Cruse v. Comm’r of Social 5862 F.3d 532, 541 (6th Cir. 2007). Not every factor
will apply in every case. SSR 06-03p. The ALJ “shaxplainthe weight given to opinions
from these ‘other sources,’ or otherwise ensure that the discussion of the ewvidiece |
determination or decision allows a claimant or subsequent reviewer to folloALthis][
reasoning, when such opinions may have an effect on the outconeecaisth” SSR 083p,
2006 WL 2329939, at *6 (emphasis added). With this framework in mind, the Court turns to
plaintiff's arguments.

a. Weight to one-time consultative and non-examining state agency psychologists

With respect to plaintiff's physical functional capacity, the ALJ gavenificant weight”
to the opinions of the state agency rexamining physicians that plaintiff could perform light
work. (Tr. 20). The ALJ also gave “significant weight” to the opinion of consudtakaminer
Jennifer WischeBailey, M.D., who opined that plaintiff “appears capable of performing
activities commensurate with her age.” (Tr. 20).

With respect to plaintiff's mental functional capacity, the ALJ gave “Biant weight”
to the opinion of consulting psychologist Norman Berg, Ph.D., who opined that plaintiff
functioned cognitively in a moderately slow manner but that she had no difficulty wamdkingf,
remembering, and following instructions during the exam. Dr. Berg concludedahmitffsd

ability to maintain attention, concentration, persistence and pace to perforra taskd and



multi-step tasks was not impaired, but he suggested that her psychological concedns woul
reduce her stress tolerance. (TrZA). The ALJ also gavesignificant weight” to the opinions
of non-examining state agency psychologists Bonnie Katz, Ph.D., and DouglascPgyla
Ph.D. (Tr. 21). Dr. Katz opined that plaintiff's ability to understand and remembelasidort
simple instructions, carry out short and simple instructions, maintain attention aedtration
for extended periods, sustain an ordinary routine without special supervision, makesinkple
related decisions, and interact appropriately with othasat significantly limited. Dr. Katz
opinedthat plaintiff's ability to perform activities within a schedule, maintain regular

and punctual attendance, complete a normal workday and work week without inbes diggm
psychologically-based symptoms, perform at a consistent pace, and respond dpfyrépria
changes in the work settingaegmoderately limited. Dr. Pawlarczyk agreed with Dr. Katz’'s
assessment.

In contrast to these opinions, the ALJ gave “little weight” to the opinions of pfaintif
treating family physician, Rasheed @havl.D. (Tr. 22-23). Dr. Ghani opindtat plaintiff
could lift only 2% pounds occasionally and stand only 1 hour at a time or 5 hours total in an 8
hour workday due to gakness caused by diabet@sd he also suggested some postural and
environmental limitationsind limits on pushing and pulling. Dr. Ghafsonotedthat plaintiff
was “unable to function” because she was suicidal after stoppmignedications. (Tr. 22).

The opinion of a notreating but examiningource is entitled to less weight than the
opinion of a treating source, but is generally entitled to more weight than the opinioouota s
who has not examined the claimafaly v. Comm’r of Soc. Se€94 F.3d 504, 514 (6th Cir.

2010). See also Sithn, 482 F.3dat875. When deciding the weight to give a riceating



source’s opinion, the ALJ should consider the medical specialty of the source, how well-
supported by evidence the opinion is, how consistent the opinion is with the record as,a whole
and other factors which tend to support or contradict the opiritaty, 594 F.3d at 514 (citing

20 C.F.R. 88 404.1527(c), 416.927(c)). Because semaminingsource has no examining or

treating relationship witthe claimant, theveightto be afforded the opinion of a nemamining
sourcedepends on the degree to which the source provides supporting explafvatioss

opinions and the degree to which his opinion considers all of the pertinent evidence in the record,
including the opinions of treating and other examining sources. 20 C.F.R. 88 404.927(c)(3),
416.927(c)(3).

Plaintiff argues the ALJ applied a nerigorous standard of review wheeighingthe
treating doctor’s opinions than when weighing the opinions of the consultative and non-
exanining psychologists because the ALJ failed to notaténal inconsistenes” amonghe
psychologists’ opinions. (Doc. 6 atd)- Plaintiff asserts the ALJ failed to note the material
differences between Dr. Katz’'s January 2010 review of the file and Dg'sBessessment of
plaintiff's functioning. Plaintiff notes that Dr. Berg diagnosed depression irapegtnission,
while Dr. Katz found additional diagnoses of PTSD and personality disorder. (Do®). @at
Katz opined that plaintiff had moderdimitations in persistence and pace and in her ability to
deal with stress, while Dr. Berg assessed a mijgairment in these areas. (Doc. 6 atB).

Berg estimated average intelligence, while 1Q tgssinowed she functioned in the borderline
range of intelligence. (Compare Tr. 752 with Tr. 840). Katz also opined that plaintiff's
statements about hiémitations were credible, which if credited would establish plaintiff's

inability to sustain a 40 hour work week. (Doc. 6 at 6).

10



The fact thathe opinions of Drs. Berg and Katz are not identical does not make them
materially inconsisterfor purpose®f assessing plaintiff's RECDr. Katz’s opinion of greater
restrictions was renderexdter Dr. Berg performed his examination and diterKatz consideed
not only Dr. Berg’s report, butliso all of the other medical evidence in the recgrdo that
point. Dr.Katz acknowledged Dr. Berg's opinion but determined thattreating doctos
opinions and other evidence suggested moderate rather than mild impairment of functioning
(Tr. 851). Whether plaintiff has mild or moderate limitations of function is a questialegree
on which the medical sources may offer opinions theitultimate responsibility for determining
a claimant’s capacity to work lies with the Commissior@oldiron v. Comm’r of Soc. Se891
F. App’x 435, 439 (6th Cir. 2010) (citing 42 U.S.C. § 423(d)(5)(B)jat v. Comm’r of Soc.
Sec..359 F. App'x 574, 578 (6th Cir. 2009)%ee als®0 C.F.R. §§ 404.1546(c), 416.946(c)
(the responsibility for assessing a claimant's RFC lies with the AAG)ALJ is not required to
adopt precise limitations offered by agl®medical source in assessing a clainsdREC. The
ALJ herewas entitled t@doptthe more restrictivéunctionallimitationsassessed byr. Katz
over the less resttige limitationsimposedoy Dr. Berg andplaintiff does noexplain how she
was harmed bthe ALJs decision to incorporate the more restrictive mental limitatioto the
RFC. The Court finds no merit to this argument.

Neverthelessthe Court agrees with plaintgfargumentsthat the ALJ erred bgot
crediting or weighinghe opinions of plaintiff's case manager andgbyng “significant weight”
to the opinions of the state agency psychologists when their reviews did not includfdlay
medical or other evidence submitted after June 2010.

Records show that plaintiff's functioning deteriorabatweerthe timeshe saw Dr. Berg
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in December 2009 and tldates the stateagency reviewers rendered their opiniombese
includeplaintiff's six-day hospital admission in September 2010 for severe depression with
suicidal ideatior(Tr. 894-944); the Central Community Health Board records from August 2010
to DecembeR010 showing plaintiff lost her externshigue to her suicide attet, lostthe

ability to care for her sowho was now living with plaintiff's mother, and was homel@ss
946-953) and the records from the Greater Cincinnati Behavioral Health Se(@G#) from

March 2011 through August 2011 (Tr. 978-105The GCB record showthat after six months

of homelessness, plaintiff moved to Tender Mercies, a residence for homeléssvatiuhental
illness> (Tr. 1016). Mr. Hitzerotha qualified mental health specialist (QM{8howas

employed by GCB and maintaineis loffice at Tender Merciesvas plaintiff's case managér.

Mr. Hitzerothtestifiedhe saw plaintiff nearly every day and specificaltyeracted with her at

least two to four times per week over the six moptastiff had been living at Tender Mercies

He testified that plaintiff had poor motivation and memory problems and had to be renoinded t
go to appointments. He also testified that she consistently experiencacs fenuts of

depression for one to two weeks every one to two months during which she would isolate in her

room and he would “have to literally go up to her room and prompt her to . . . get up and come

* Plaintiff had been going to school to become a medical assi§&mB896).

*Seehttp://www.tendermerciesinc.org/abeti-mission

® The Ohio Administrative Code defines “Qualified mental health spetié@$MHS) as“an individual
who has received training for or education in mental health competenciesarths demonstrategkior to or
within ninety days of hire, competencies in basic mental health skillg &ith competencies established by the
agency, and who is not otherwise designated as a provider or supendsehais not required to perform duties
covered under the scope of practice accorthinghio professional licensure. . . SeeOChio Admin. Code 51224-

01 (Sept. 7, 201).

" Mr. Hitzeroth testifiedhat “care manager” wake new title for “case managerThe Sixth Circuit has
recognized that “many ungrioyed disability applicants receive treatment at clinics that render care odome
patients by providing mental health treatment through such couns&lwegpractical realities of treatment for those
seeking disability benefits underscores the irtgrece of addressing the opinion of a mental health counselor as a
valid ‘other source’ providing ongoing careCole v. Astrug661 F.3d 931, 939 n(&th Cir. 2011).
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out and interact with people.” (Tr. 69). Mr. Hitzeroth testified that he observeddietseof
depression four or five times during the six months that plaintiff had been living arTend

Mercies. Id. He also testified that plaintifiad a lot of conflict with other residents and staff.

(Tr. 71). He opined that she was “pretty compliant” with taking her medications72)T He

did not believe that plaintiff was capable of functioning independently in the comnatitiit

time. (Tr. 72-73). His casmanagement notes consistently reflect that plaintiff was very
disorganized and confused, had trouble maintaining a schedule and following directions, and had
memory problems and poor follow through with appointments. (Tr. 979, 980, 981, 982, 983,

984, 985, 989, 991, 992, 993, 994, 995, 996. 997, 998, 999, 1000, 1001, 1002, 1003, 1004, 1005,
1006, 1007, 1008, 1009, 1010, 1011, 1013, 1014, 1015). In conjunction withehe cas
management services plaintiff received at Tender Mercies, she also was tydate&¢tales, a

GCB psychiatrist. When plaintiff was initially assessed in March 2011, she was diagnosed with

a major depresge disorder, recurrent, and PTSD, chronic, with a GAF of 5 mental status

8 The“GAF is a clinician’s subjective rating, on a scale of zero to 100, of avidodl’s overall
psychological functioning."Kornecky v. Comm’r of Soc. Set67 F. App’x 496, 503 n.7 (6th Cir. 2006). A GAF
score representghe clinician’s judgment of the individuad’overall level of functioning.”American Psychiatric
Association, Diagnostic and Statistical Manual of Mental Disorders, pltB2(., text rev2000). The GAF score
is taken from the GAF scale, which “is to be rated with respect only ttnpleggcal, social, and occupational
functioning.” Id. The GAF gale ranges from 100 (superior functioning) to 1 (persistent dangewefely hurting
self or others, persistent inability to maintain minimal personalkimgg or serious suicidal acttiviclear
expectation of death)ld. at 34. The DSMHV categorizesndividuals with GAF scores &1 to 30 as having
behavior that is “considerably influenced by delusions or halluoimsbir serious impairment, in communication or
judgment (e.g., sometimes incoherent, acts grossly inappropyristi@idal preoccupatiy or inability to function
in almost all areas (e.g., stays in bed all day, no job, home, or ffiearts}scores @1 to 40 as having “some
impairment in reality testing, or impairment in speech and communicaticserious impairment in several of the
following: occupational or school functioning, interpersonal relatigrs, judgment, thinking or moodd. at 32. A
scoreof 41 to 50 is indicative of “serious symptoms or serious impairment ialsoccupational, or school
functioning (e.g., no friests, unable to keep a job)Diagnostic and Statistical Manual of Mental Disordeps 34
(4th ed. 2000).A GAF score of 5360 is indiative of “[m]oderate symptome (g.,flat affect and circumstantial
speech, occasional panic attacks)” or “moderafedify in social, occupational, or school functioniggg.,few
friends, conflicts with peersr@o-workers).” Id. A GAF score of 61 to 70 glicates “[sJome mild symptome.Q.,
depressed mood and mild insomnia)” or “some difficulty in social, ocmnzdt or school functioning . but
generally functioning pretty well.’ld.
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examination, she presented with a depressed mood and congruent affect with ongaing cry
She was positive for suicidal ideation without any concrete plan. (Tr. 1047-1D66&cales’
treatment records document the fluctuating nature of the severity of plaintéjor depression,
with GAF scores of 45, 52, and 47. (Tr. 1018-1029).

While the ALJs decision acknowledges Mr. Hitzerothéstimonythat plaintiff had poor
motivation and memory, that she needed to be reminded about appointments, that she
consistently get depressed for one or two weeks every month or two, and that she was fairly
compliant with treatmenthe ALJ never specified whether he credited these obsearsaiio
granted them any weigh{Tr.21). Mr. Hitzeroth’s observations and opinions on plairstiff’
functioning conflict with the opinions of the one-time consultative examiner and the non-
examining state agency physicians which the ALJ gave “sogmifiwveight.” Mr. Hitzeroth’s
testimony and progress notelgray withthe records of plaintiff's September 2010
hospitalization for suicidal ideation, the Central Community Health BoaoidgcandDr.
Scalestreatment recordsuggest greater limitans in functioning thathosefound by the one-
time and norexamining psychologis@ndindicatethat plaintiff may not be able to sustain a 40
hour workweek.SeeSSR96-8p. Contrary to SSR 96-8p, the ALJ did not consider the length of
time Mr. Hitzeroth has kown plaintiff or the frequency of his observations and interactiotis w
plaintiff at Tender Merciesvhich provide insight into the severity piintiff's mental
impairment and how it affects hability to function Nor did the ALJ assess how ci@tent Mr.
Hitzeroth’sopinionwaswith the other evidenceparticularly the evidence submitted after June
2010 which showed decline irplaintiff's mental functioning since the time she was examined

by Dr. Berg SSR 0603p; see also Cruse&02 F.3dat541. The ALJ’s failure towveigh and
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assess the credibiligf Mr. Hitzeroth’s testimony and to evaluate his progress notes in the
written decision does not comply with the applicable Social Security Rulinggguidtions and
deprives this Court of a meaningful basis for judicial revi@8R 0603p provideshat ALJs
“shouldexplainthe weight given to opinions from these ‘other sources,’ or otherwise ensure that
the discussion of the evidence in the determination or decision allows a clairmahsequent
reviewer to follow the [ALJS] reasoning, when such opinions may have an effect on the
outcome of the case.SSR 06-03p (emphasis added). Without this analysis, the Court is unable
to meaningfully review the ALJ’s decision giving “significant weight” to thenapis of the one-
time and norexamining psychologists in this casgeeHurst v. Sec’y of H.H.S753 F.2d 517,

519 (6th Cir. 1985) (the ALJ’s articulation of reasons “for crediting or rejectirtgplar

sources of evidence . is.absolutely essential for meaningful appellate review.”).

In addition, theALJ erred by giving the most weight to the opinions of the non-
examining state agency psychologisithout acknowledging that they did nave a significant
portion of the medical and other records in this case when they rendered their opinions. One of
the factors the ALJ must consider in weighing medical opinions is “the extehicb an
acceptable medical source is familiar with the othformation in [the] case record.” 20 C.F.R.

88 404.152(t)(6),416.927(c)(6). A state agency reviewing doctor’s opinion may be entitled to
greater weight than that of a treating or examining doctor in certain @taooes, such as when
the “State agency medical .consultant’s opinion is based on a review of a complete case
record that . . . provides more detailed and comprehensive information than what Veddeavai

to the individual’s treating sourceBlakley, 581 F.3d at 409 (quoting SSR 96-6p, 1996 WL

374180, at *3 (July 2, 1996)). However, where a apamining source has not reviewed a
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significant portion of theecord and the ALJ fails to indicate that he has “at least considered
[that] fact before giving greater weight” to the reviewdwagtor’s opinion, the ALJ’s decision
cannot standBlakley, 581 F.3d at 409r{ternal quotation omittgd In this case, the later
generated treatment notes and Mitzeroth’s observations and opiniotentain a more detailed
picture of plaintiff's functionalitthan anyother record evidence and indicate a deterioration in
plaintiff's functioning that was not considered by the non-examining psychaogist

More importantly, these recordwicatethat plaintiff still had significant limitations
her mental functioningespite compliance with her medication regimen. The ALJ noted several
instances of plaintiff's noncompliance with medication in 2008 and 2009 and concluded that she
“only experienced more severe psychological symptoms when she failed to auithpl
treatment and that her symptoms improvdmatically when she resumed taking her
medications.” (Tr. 22). Aere is somevidence to support the ALJ’s finding for the 2008 to
2009 period® However there is no evidence thalaintiff's September 2010 hospitalization for
suiddal ideation resulted fromoncompliance with medication or that she was noncompliant
when treated by Dr. Scales and Mr. Hitzeroth through GUf state agenqysychologists did
not review this evidence prior to proffering their opinions, making their opinions incemple

For these reasonge ALJ erred in giving “significant weight” the opinions of Drs. Katz and

° The ALJ’s decision notes thalgintiff was hospitalized once in 2008 and once in 2009 for suicidal idedfion.
22). The records show that on each occasion, plairdiff fotbeen takindher psychiatric medid¢@nsprior to her
admission (Tr. 83Q 785. The ALJ also cites to a note from Dr. Bort, plaintiff's family physiciaiomto Dr.
Ghani, who “noted noncompliance with medical treatment ‘is the rdasonost ofher issues’ (Exhibit 1F/222).”
(Tr. 22). This note does not support the ALJ’'s conclusion that plagxjiférienced more severe psychological
symptoms when she failed to comply with treatment. (Tr. 22). Thésiadaken out of contekty the ALJ Dr.
Bort's noteactually references plaintiff's lack of control over her weight and diet,stressethat plaintiff should
“NOT drink soda pop.” (Tr. 513)The note concerrgaintiff’s needo gain betr control over her blood sugar
levels giverher diabetesrad does not imply that plaintiff was noncompliant with her psychiatedications at that
time. To the contranthe progress note from that date states plaintiff “[sleems to be dbih@etter” with her
depression disorder and says nothing about noncompliance with mediddtion
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Pawlarczykbecause of theignificant amount of evidenabscussed abouvhat was not in the
record at the time of their reviews.

b. Weight to the opinions of treating physician Dr. Ghani

It is well-established that the findings and opinions of treating physicians are eutitled t
substantial weight. “In general, the opinions of treating physicians are acgoedeer weight
than those of physicians who examine claimants only ong&alters v. Comm’r of Soc. Sec
127 F.3d 525, 530-31 (6th Cir. 19973ee also Harris v. Heckler56 F.2d 431, 435 (6th Cir.
1985) (“The medical opinions and diagnoses of tinggbhysicians are generally accorded
substantial deference, and if the opinions are uncontradicted, complete ckefg¢reiThe
treating physician doctrine is based on the assumption that a medical profeskmihals dealt
with a claimant and his maladi over a long period of time will have a deeper insight into the
medical condition of the claimant than will a person who has examined a claimant Quironce
who has only seen the claimant’s medical recor@arker v. Shalala40 F.3d 789, 794 (6th
Cir. 1994).

“Treating-source opinions must be given ‘controlling weight’ if two conditions are met:
(1) the opinion ‘is well-supported by medically acceptable clinical and ladrgrdiagnostic
techniques’; and (2) the opinion ‘is not inconsistent with the other substantial evid¢ting
case record.”Gayheart v. Comm’r of Soc. Sg€¢10 F.3d 365, 376 (6th Cir. 2013) (citing 20
C.F.R. 8§ 404.1527(c)(2))See also Cole v. Astrué61 F.3d 931, 937 (6th Cir. 2011). If the ALJ
declines to give a treatirgpurce’s opinion controlling weight, the ALJ must balance the factors
set forth in 20 C.F.R. 88 404.1527(c)(2)-(6), 416.927(d)§2)n determining what weight to

give the opinion.See Gayhear710 F.3d at 378/\Vilson 378 F.3d at 544. These factorslude
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the length, nature and extent of the treatment relationship and the frequenayioia¢ixa. 20
C.F.R. 88 404.1527(c)(2)(i)(ii), 416.927(c)(2)(i)(iWilson 378 F.3d at 544. In addition, the
ALJ must consider the medical specialty of the souroe, wellsupported by evidence the
opinion is, how consistent the opinion is with the record as a whole, and other factors which tend
to support or contradict the opinion. 20 C.F.R. 88 404.1527(c)(3)-(6), 416.927&)(3)-
Gayheart 710 F.3d at 378/)ilson 378 F.3d at 544.

“Importantly, the Commissioner imposes on its decision makers a clear dalyways
give good reasons in [the] notice of determination or decision for the weight fjivesating
source’s opinion.” Cole 661 F.3d at 93{citation omitted. See alsWilson 378 F.3d at 544
(ALJ must give “good reasons” for the ultimate weight afforded the treatiygjgidn opinion).
Those reasons must be “supported by the evidence in the case record, and musidolguffic
specific tomake clear to any subsequent reviewers the weight the adjudicator gave toitig treat
source’s medical opinion and the reasons for that weigbole 661 F.3d at 937 (citing SSR 96-
2p, 1996 WL 374188 (1996)). This procedural requirement “ensurethéhat.J applies the
treating physician rule and permits meaningful review of the ALJ’s aiit of the rule.”
Gayheart 710 F.3d at 376 (quotingilson 378 F.3dat 544).

Plaintiff’s treating family physicianDr. Ghani,submittedQuestionnaires dateligust
25, 2009 (Tr. 684-686) and May 5, 2010 (Tr. 711-713), and a Medical Assessment of Ability to
do Work-Related Activities (Physical) dated June 8, 2011. (Tr. 955-57). In August 2009, Dr.
Ghani reported plaintiff's diagnoses as major depression, suicidal, persdisityer, and
uncontrolled diabetes. He opined that plaintiff was depressed, could not sleep, and had suicidal

thoughts. He reported that plaintiff “cannot concentrate” and that she “failswoat work and
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doctor’s office appointments.” (Tr. 685). He reported she was withdrawn andy‘iatalble to
tolerate stress.” (Tr. 686). He also reported she had no resources to buyiomsdi¢ar. 686).
In May 2010, Dr. Ghani reported plaintiff had severe depression and was suitedalso
reported that sheddlno money to buy medications so her diabetes was usually uncontrolled and
her depression was severe. He stated that “when she has money she buys nsealicativise
diabetes and depression uncontrolled.” (Tr. 713). In June 2011, he reported that plaintiff had
weakness due to diabetes and could lift only 2% pounds occasionally and stand only 1 hour at a
time or 5 hours total in an 8 hour workday. He also opined that plaintiff was “unable to function
suicidal.” (Tr. 956). The ALJ gave “little weight” to the opinions of Dr. Ghdfr. 22-23).

Plaintiff argues the ALJ erred in weighiBy. Ghani’s opinions First, plaintiff states
“the ALJ mentioned that some of [Dr. Ghani’'s] records were illegible” (Dot 86ating Tr.
20) and suggests that if the ALJ could not read Dr. Ghani’'s treatment notes he did not have a
basis to discount his opinion. Contrary to plaintiff's argument, the ALJ did not discount Dr.
Ghani’s opinion on this basis. Rather, the ALJ gave reduced weight to Dr. Ghani’s opinions
because “his treatment notes are not particularly informative, contain no thqoygjcal or
mental examination, and contain no objective support for his opinion.” (Tr. 22). Notably, even
if the ALJ had discounted Dr. Ghani’s opinion on tiasisof illegibility, it is plaintiff' s burden
to put forth evidence establishing disabilityee Rabber$82 F.3d at 652)Vilson,378 F.3d at
548. The fact that @reating physician’s notes may be largely illegible does not relieve plaintiff
of this burden, nor does it require thermimissioner to accept plaintiéfword in lieu of
objective, clinical, or opinion evidence. Where the ALJ provides an otherwise sublstantial

supported basis for discounting opinion evidence, ssdack of support, the illegibility of
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portions of treatment records does not warrant revegzs. Anderson v. Astrudp. 11¢ev-
15636, 2012 WL 4867703, at *13 (E.D. Mich. Sept. 18, 2082e als®Amer v. Comnn’of Soc.
Sec, No. 1:13ev-282, 2014 WL 1338115, at *8 (S.D. Ohio Apr. 2, 2014) (report and
recommendationgdopted2014 WL 1670082 (S.D. Ohio Apr. 24, 2014). In any event, the
ALJ’s finding is supported by Dr. Ghani’s subsequent progress notes, which do not contain
objective or clinical finthgs to support his opinions. (Tr. 966-97Plaintiff’'s argument is
therefore ot well-taken.

Plaintiff also alleges the ALJ failed to apply the factors set forth in § 404.)587(c
weighing Dr. Ghani’s opinions. (Doc. 6 at 8). Plaintiff contends that although Dr. Ghani is not a
psychiatrist or endocrinologist, he “is trained in mental health issues and djahetprescribes
medications for these conditions, and he is qualified to report his observations af.pkdhaic.

6 at 9). Plaintiff’ sargument isvithout merit. TheALJ recognized that Dr. Ghani was a treating
source who had treated plaintiff since February 2008 (Trs22p0 C.F.R. 88

404.1527(c)(2)(i), 416.92@)(2)(i), and properly considered that Dr. Ghani was not a spstcial
but a general praitioner (Tr. 23), see20 C.F.R. 88 404.1527(c)(5), 416.927(c)(Bhe ALJ
properly considered these regulatory factors in assessing Dr. Ghani’s opinions

Plaintiff alsoargues the ALJ failed to give good reasons for discounting the treating
physician’s opinion when the ALJ stated that Dr. Ghani dicaddtess plaintiff's failure to
comply with treatment(Doc. 6 at 9).Plaintiff alleges that Dr. Ghani was familiar with
plaintiff's noncompliance with treatment, but noted in his report that she had “no eEstarc
buy medications.” (Tr. 686, 713)}owever,plaintiff testified that she hgoossessed medical

card since 2006, implying that she had medical insurance to cover the cost altioeslic(Tr.
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39, 53-54). The ALJ reasonably resolved this conflict in the evidence and consideradtdinis f
in assessing the weight to afford Dr. Ghani’s opinions. Plaintiff has put fodbmpelling
reasons for disturbing the ALJ’s findings in this regard.

2. Whether the ALJ erred at Step 5 of the sequential evaluation process.

At Step 5 of the sequential evaluation procefise-availability of suitable work for a
claimant—the ALJ mayrely upon the testimony of a vocational exp Such testimony can
constitute substantigvidence, but it “must be given in response to a hypothetical question that
accurately describdbe plaintiff in all significant, relevant respectdzelisky v. Bowen35 F.3d
1027, 1036 (6th Cir. 1994). Where the hypothetical question posed by the ALJ fails to
accurately portray the plaintiéflimitations and RFC, the ALJ errs by relying on the ¥E’
answer to the hypotheticalVhite v. Comm’r of So&ec, 312 F. Appk 779, 789 (6th Cir.

2009).

Plaintiff argues the ALJ erred by finding plaintiff had moderate limitationgrsigtence
and pacdut failing to include these in his mental RFC or in his hypothetical question to the
vocational expert. (Doc. 6 at 6). Comyréo plaintiff’'s argumentboth the ALJ’'s RFC and
hypothetical question accommodated these limitations by precluding work & @n@ghuction-
rate pace. (Tr. 20, 81)See Starr v. Comm’r of Soc. Sédo. 2:12ev-290, 2013 WL 65328t
*3 (S.D. Ohio Feb. 21, 2013) (limitingaimant toperforming tasks in an environment without
fastpaced production demands accourftedimits in persistence and pag¢c8lack v. Comm’r of
Soc. Se¢No. 5:11ev-2770, 2012 WL 4506018, at *14 (N.D. Ohio Sept. 28, 20a@pdthetical
guestion accous for moderate limitations in concentration, persistence, or pace when it limits

claimant to “simple, routine, and repetitive tasks performed in a work environraerafffast
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paced production requirements, involving only simple, wetkted decisiongnd routine
workplace changes”).

Plaintiff also arguethe ALJ erred when he omitted from his hypothetical question to the
VE severaldditionallimitations including the number of days plaintiff would miss from work,
her problems with focus and concentration, her serious bouts of depression lasting one to two
weeks, and her reliability issues. (Doc. 6 at 1Whetherthe ALJ ered by not accounting for
thesespecificlimitations cited by plaintifdepends on the extent to which they are supported by
the medtal and other record evidence. As this matter should be remanded for further
proceedings based on the ALJ’sighing of the opinion evidence afar a new RFC finding,
the VE’s testimonypased on the ALJ’s hypotheticalimsufficient to carry the Commissioner’s
burden at Step 5. This is an issue that shoul#-bedressed on remand.

3. The Court need not addres plaintiff' s credibility argument.

Plaintiff alleges as her four@ssignment of error that the ALJ eriacassessing her
credibility. (Doc. 6 at 10). Itis not necessary to address plamtifédibility argument because
on remand the Al'sreconsideration of the medical and opinion evidence in this matter and
plaintiffs RFC ma impact the remainder of the sequential evalugtimeessincluding the
ALJ’s assessment of plaintiff's credibilitySee Trent v. Astru&lo. 1:09¢cv2680, 2011 WL
841538, at *7 (N.D. Ohio Mar. 8, 2011). In any event, even if plaisfiburth assignment of
error had merit, the result would be the sainee,a remand for further proceedings and not an
outright reversal for benefitsThe Court therefore declinesaddresgplaintiff's fourth

assignment of error.
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[1l. This matter should bereversed and remanded for further proceedings.

In determining whether this matter should be reversed outright for an award fifsbane
remanded for further proceedings, the Eowtes that all essential factual issues have not been
resolved in this matter, nor does the current readefjuately establish plaintgfentitiement to
benefits as of haalleged onset datd-aucher v. Seg' of H.H.S.17 F.3d 171, 176 (6th Cir.

1994). This matteiis reversed andemanded for further proceedings with instructions to the ALJ
to reweigh themedical and other opinion evideniceaccordance witkhis decisionto
reconsideplaintiff's credibility and RFC; anébr further medical athvocational development as
warranted

IT IS THEREFORE RECOMMENDED THAT:
The decision of the CommissionerREVERSED andREMANDED for further proceedings
pursuant to Sentence Four of 42 U.S.C. § 405(g).
Date: _1/16/2015 s/Karen L. Litkovitz

Karen L. Litkovitz
United States Magistrate Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

DEBORAH SUE BECKSTEDT, Case No. 1:18v-261
Plaintiff, Barrett, J.
Litkovitz, M.J.
VS.

COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

NOTICE TO THE PARTIES REGARDING THE FILING OF OBJECTIONS TO R&R

Pursuant to Fed. R. Civ. P. 72(WJTHIN 14 DAYS after being served with a copy of
the reommended disposition, a party may serve and file specific written objectidres to t
proposed findings and recommendations. This period may be extended further by the Court on
timely motion for an extension. Such objections shall specify the portione &eport objected
to and shall be accompanied by a memorandum of law in support of the objections. If the Report
and Recommendation is based in whole or in part upon matters occurring on the recordlat an or
hearing, the objecting party shall promptly arrange for the transcriptitve oétord, or such
portions of it as all parties may agree upon, or the Magistrate Judge deemsngutfidess the
assigned District Judge otherwise directs. A party may respond to anotijer gigjections
WITHIN 14 DA YS after being served with a copy thereof. Failure to make objections in
accordance with this procedure may forfeit rights on apggeed Thomas. Arn, 474 U.S. 140

(1985);United States. Walters,638 F.2d 947 (6th Cir. 1981).
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