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UNITED STATESDISTRICT COURT
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and
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VS.
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M.D.
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and
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|. PRELIMINARY STATEMENT

1. Thiscivil rights case challenges as unconstitutighalapplication of the Ohio
statute andstate constitutioal amendmenthatdeny legal recognition in Ohio to the
marriages oamesexcouples who are married in one of thanystates and numerous
foreign countriesvhere samaexmarriages are legal. The Obergef&tthur plaintiffs,
for examplehave been in a committed relationship for over twenty years. John Arthur
suffers from debilitating ALS disease and is currently a hospice patieitowkg the
U.S. Supeme Court’shistoric decisiorUnited States v. Windsor, the couple traveled to
Maryland and wamarried in accordance with the laws of that stédew back in Ohio,
their marriage is not recognized by the stdt®hiofor any purpose. Meanwhilthe
marriages ofoppositesexcouples that are legal in other states but would not be allowed
in Ohio(e.g., marriages dirst cousins or a young partner) are routinely accepted in Ohio
if those marriages are legal in the state where they are celebratedecbigisition of
oppositesexmarriagedutrejection of samaexmarriages that do not metée Ohio
criteriafor marriageviolates rights secured to the plaintiffs by theited States
Constitution Plaintiffs seek an order requirimigfendants to issuedgath certificate that
reflects their status as marriadd their survivor as the surviving spoug#aintiff Robert
Grunn is a licensed funeral director and has a statutory duty to senvaesuaate and
truthful reporter of personal facts with respazapplicatios for death certificate He
sues on his own behalf and on behalf of his saexemarried clients in order that same

sex marriages be properly recognized on Ohio death certificates.



1. JURISDICTION AND VENUE

2. Jurisdiction over the federal claims is conferred on this Court by 28 U.S.C.
81331 and 81343(3) and (4). Venue is proper under 28 U.S.C. §1391.

. PARTIES

3. Plaintiff James Obergefell sresident o€Cincinnati, OhioHe is married to
John Arthur.
4. Plaintiff John Arthurs a resiént of Cincinnati, OhioHe is married to James

Obergefell.
5. Plaintiff David Michener is a resident of Wyoming, Ohio. He was married to

William Herbert Ives. Mr. Ives died at University Hospital in CincinoatAugust 27,
2013.

6. Plaintiff Robert Grunns a funeral director and embalmer licensed by the State
of Ohio. He is the managing partner at the Grunn Funeral Home at 825 Main Street in
Cincinnati, Ohio, 45202 and at the Grunn Lusain Memorial Center at 910 Patterson Blvd
in Dayton, OH 45402.

7. DefendanfTheodore E. Wymyslo, M.D., is the Director of the Ohio Department
of Health. In that capacity heiissponsible for overseeing the administration of all
statutes and regulations that relate to the State of Ohio’s sfmteacordingvital
statisticsincluding but not limited tdhe issuance of death certificatd3efendant
Wymesylo is sued in his official capacitgr injunctive relief only.

8. DefendanDr. Camille Jones, Local Registrar, Cincinnati Health Dept. Office of

Vital Records, is responsibler filing death certificates and ensuring the personal



information on the death certificate is accur&tefendant Jones is sued in her official
capacityfor injunctive relief only.
V. FACTS

A. Jamesand John AreMarried in Maryland

9. James and John¥mabeenn a committed relationship and have b&s#ncinnati
residentgor more than twenty years.

10.1n 2011, John was diagnosed with amyotrophic lateral sclerosis (ALS). The
disease has caused progressive and severe muscle deterioration. The disease has n
known cure. ltis fatal.

11.John is currently a hospice patient.

12.0n July 11, 2013, friends and family heldetancea trip byJames and John to
Maryland. They traveleth a special jet equipped with the medical equipmentand
medicalstaff to serve Jmn’s needs.

13.They were married in the jet as it sat on the tarmac at the Baltaimpoetin
Anne Arundel CountyMaryland

14.They returned to Cincinnati that same day.
B. David and William were Married in Delaware

15. David Michener and William Ives were maxdi in Delaware on July 22, 2013.
Their marriage is legally recognized in Delaware.

16.They had been together for eighteen years and they have three adopted children.

17.William died unexpectedly of natural causes at University Hospital in

Cincinnati, Ohio on August 27, 2013.



18. Surviving spouse David Michener requested a death certificate that reflected
William’s status asmarried and lised David as the surviving spouse.

19.0n September 3, 2013 this Court issued a tempoeatiaining order (Doc. 23)
restrainig defendants from “accepting a death certificate for William Herbert Ives that
does not list his status at the time of death as ‘married’ and his ‘surviving spsuse’
David Michener.”

20. A death certificate consistent with this Court’s order has since bsaed and
the remains of Mr. lves have since been cremated.

21.Plaintiff Michener opposes any effort that defendants may take in the future to
modify or alter the death certificate of his spouse, Mr. Ives.

22.Further, should Plaintiff Michener die without remyang he seeks the
opportunity to have his marital status listed on his death certificate as “eddow

C. TheMarriages of James and John and of David and William are not Recognized
in Ohio

23.The marriage of James and Jasitegally recognizeth Maryland.

24.The marriage of David and William is legally recognized in Delaware.

25.Their marriags arealso recognized by the federal government by virtue of the
decision inUnited States v. Windsor, 133 S.Ct. 2675 (June 26, 2013).

26. Their marriages areot recognized in Ohio.

27.0hio law prohibits legal recognition of the marriagelames and Johtt.also
prohibits legal recognition of the marriage of David and William. Olga Rode. §

3101.01(C )(2) states, “Any marriage entered into by persons sathesexin any



other jurisdiction shall be considered and treated in all respects as havigglrforiee
or effect in this state and shall not be recognized by this state.”

28.The Ohio constitution also prohibits recognition of the marriafjdames ach
John and of David and William. OH Const. Art. XV, 811 states, “Only a union between
one man and one woman may be a marriage vabd iecognized by this state and its
political subdivisions. This state and its political subdivisions shall not create o
recognize a legal status for relationships of unmarried individuals that intends to
approximate the design, qualities, significance or effect of martiage
D. Marriagesof Opposite-Sex Couplesare Treated Differently

29. Oppositesexcouples do face resttions in Ohio on who may marry. ORC
83101.01(A) states, “Male persons of age eighteen years and female petbensgaf of
sixteen yearsjot nearer of kin than second cousins...may be joined in marriage.”
(emphasis added). But the validity of theirrmeges is determined by the law of the
state where their marriage was celebratddzzolini v. Mazzolini, 168 Ohio St. 357, 358
(Ohio Sup. Ct. 1958) (Marriage of first cousins was legal in Massachusetts and éerefor
is legal in Ohio regardless of Ohio statute to contrary).

30.More than 1,00@ederal benefits, privileges and responsibilities are impacted by
marital status.Oppositesexcouples who reside in Ohio and not in the jurisdictions
where they celebrated their legal marriages will be entitletl td #hose federal benefits
even if (e.g., due to kinship or age) their marriages would not have been recognized in
Ohio had they attempted to marry in OhlBamesexmarried couplescluding
Plaintiffswho do not reside in jurisdictions where they bedg¢ed their legal marriages

maybe deniednanyof those federal benefits solely because they live in O¥iany
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state and private employer benefits will also be denied to-sameouples married
legally in othejurisdictionsand now residing and/or working in Ohio.

31.The different treatment ;lamesexmarriagescelebrated in other jurisdictions
from oppositesexmarriags celebrated in other jurisdictions is not supported by a
legitimate state interest and imposes severe harsamesexcouples includig
Plaintiffs James and Jolamd Plaintiff David Michener who was married to William
lvegnow deceasgd

E. Need for Injunction

32.James and John have been in love for more than twenty years. They very much
want the world to officially remembemnd record their unioas a married couple.

33.0ne very personal reflection of the harm imposed by defendants is evident from
the death record. Unfortunately John is likely to die soon. If John dies first, the death
record should record his “marital status at twheleath” as “married.” Unless this Court
acts, his death record, consistent with@lhiwv, will list his status as unmarried. That
form should also record James as the “surviving spouse”. Unless this Court acts, the
death record will be blank for surviving spouse. That is, unless this court acts, the
permanent death records for James and for John will not reflect their matrelge
Opposite-sex couples married in other jurisdictions under circumstancesis¢eolv
permitted in Ohio are treatedmopletely differently. Their marriages will be reflected as
valid and recognized on the death certificates of these oppesitesuples.

34.These same issues are present for David Michektathe time he applied for
the TRO, his husband has died and lgently neededo bring closure to thiamily in a

manner that respectégeir marriage and the wishes of the decedent to be cremated. A
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death certificate waseeded in order to proceed with a crematidbhat death certificate
that was issued consistenitlwthis Court’s order should not latee altered or amended
to delete or eliminate the reference to their marriage or to Mr. Michenelts ssa
surviving spouse.

35. Defendant Jones is responsible for keeping all death certificat@scinnati,
Ohio. She supplies forms and instructions for filling out forn@hio lawrequiresthat
sheinsist thateach death certificate, when presented for filing, be compieted
accordance with Ohio law.

36. DefendantWWymyslois responsible for overseeing the admiistn of all
statutes and regulations that relate to the State of Ohio’s system for rgootalin
statistics, including but not limited tbe issuance of death certificates.

37.Because oDhio’s OH Const. Art. XV, 811 and Ohio Rev. Code. § 310Lp1(
(2) prohibitionson same sex marriage, Defendant Joagsires a person filling otihe
death certificate of a decedent who is married to a person of the same secate it
deedent isnot married and to not include the spouse’s namthe certificate

38.Upon information and belief, were it not for this Court’s temporary restraining
order,Defendant Jonesauld not allow John’s death certificate to indicate he was
married and that his spous@s Jame®ecause of the state laws

39.Before this Court issued tli@rder, Doc. 23 Defendant Jones received a request
to issue a death certificate reflecting the death of William Herbert Ivesth&he
requested through heounsel thashe be given direction from this court on how to

respond to this request. This Court subsequently igbe¢emporary restraining order.



40.There is no adequate remedy at law. James and John are suffering irreparable
harm. David Michener is also suffering irreparable harm. There is no harm to the stat
or local governments by granting an injunction prohibiting enforcement of themchadl
statute and Ohio constitutiahamendmends applied to the plaintiffs with respect to the
issuance of death certificate$he harm tlaintiffs is severe. The public interest is
clearly served byhis court acting to order recognition in Ohiocsainesexmarriages
celebrated in other jurisdictions consistent with the manner in which Ohio tredéslg
situatedoppositesexcouplesas applied to the issuance of death certificat@sly
prompt action by this federal court ordering declaratory and injuncthesd will serve
the public interest.

F. Plaintiff Robert Grunn (Funeral Director) and Need for Declar atory Judgment

41.As a licensed funeral directgursuant to R.C. 83705.1Blaintiff Robet Grunn
registes deaths and provides personal information regarding the decedent to the state for
inclusion on the death certificate. Plaintiff Grunn has a duty to provide accurate and
truthful information.

42. Plaintiff Grunnsigns death certificates asfuneral director.

43. Plaintiff Grunnserves a wide variety of clients, including same-sex couples.

44.Some of the samgex couples whorhe serve have been married in
jurisdictions that authorize sarsex marriage.

45.1n the futurehewill continue to serve sarmgex couples including couples that

have been married in jurisdictions that recognize ssemanarriage.



46.Based on higxperience wittmarried sameex couplesheknowsit is
important thahe recordheir marriage status amarried or “widowed” and that any
surviving spouse be listed by name as the surviving spouse.

47.Among his duties as an Ohio funeral director, Mr. Grunn collects the personal
and statistical information of decedents and reports them to the local redisital o
statistics. Ohio RevCode § 3705.16(B). In fulfilling this duty, funeral directors are
prohibited from “purposely mak[ing] any false statement.” Ohio Rev. Code §
3705.29(A)(1). A violation of this prohibition could lead Mr. Grunn to be fined up to ten
thousand dollars or incarcerated for up to five years, or both. Ohio Rev. Code 8§ 3705.99.

48.By serving as a plaintiff in this actipMr. Grunnis seeking a declaratory
judgment clarifying that it is consistent with the law to list a decedent married to a same
sex partner in anber jurisdictionthat authorizes sarrs®ex marriagas “married’or
“widowed” on an Ohio death certificate and that it is consistent with the law to list on
that death certificate the name of any surviving spouse.

49.By serving as a plaintiff in this actipMr. Grunnis also representing the
interests of the sarreex couples married in jurisdictions that recognize their marriages
and who will be his clients and customers now and in the future. On their behalf, as their
funeral directorPlaintiff Grunnseelsto secure the right to list the marital status of the
decedent as “married” (or, if appropriate, as “widowed”) and report the natine of

survivor as the “surviving spouse” on the Ohio death certificates for thesesclient
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VI.CLAIM FORRELIEF

42 U.S.C. 81983 - United States Constitution

50. Defendants, acting under color of law, have violated rights secured to the
plaintiffs by the Firsand Fourteenth Amendments to the United States Constitution
including the right of association, the right to due process of law, and the right to equal
protection under the lawSpecifically Defendants have failed, as applied to the plaintiffs
married in jurisdictions that authorize sasex marriage, to issue death certificates
listing said plaintiffs as “married(or, if applicable, “widowed”)and listing the survivor
on the death certificate as the “surviving spouse.” Plaintiffs reservegtiidairaise
additional issues should that be necessary in subsequent complaints or lawsuits as
circumstances warrant and shadt by virtue of pursuing this as applied challenge be
precluded from doing so.

VII.PRAYER FOR RELIEF

WHEREFORE, Faintiffs request that thi€ourt:

A. Issue a declaratory judgment that tatute and Ohio Constitutional provisian
issue in this casewhich prohibit recognition of the sarsex marriages of
plaintiffs James Obergefell and John Arthur as well as the-samenarriage of
David Michener and William Ives as applied to their requests for death
certificates,violate the constitutional rightsf theseplaintiffs. Specifically, this
court should declare that any of these plaintiffs who die in Ohio shall be entitle
to a death certificate listing his status as “married” or “widowed” as apprepriat
and listing the person who survivekem that mariageas the surviving spouse on

an Ohio death certificate of the dececent
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B.

Issue a declaratory judgment that the statutory@imd Constitutional provisian

at issue in this casejolate the consitutional rights of those sarsex couples
married in jurisdictions that authorize sasex marriage who become clients of
Plaintiff Robert Grunn and about whom he reports information regarding their
marital status and status as surviving spouses in support of their requests for death
certificates. Specificaly, this court should declare that Plaintiff Robert Grunn
may, consistent with the constitution, report that a decedent married in a state
authorizing samsex marriage is “married” or “widowed” and report the name of
any surviving spouse on an Ohio deaértificate he completes in the course of
his work as a funeral director in Ohio.

Issue a preliminary and permanent injunction againsD#fendantand all those
acting in concertrequiring that they issue to eacdharried plaintiff death
certificates that record their marital status as “marregdtwidowed” and that list

any survivor as the “surviving spouse.” Said injunction shall include a
requirement thatDefendantsWymyslo and Jonesssue directives to local
registrars, funeral homes, coroners artfterst who assist with the completing of

Ohio death certificates explaining their duties under the orders of this Court;

D. Award to Raintiffs reasonable costs, expenses and attorney fees;

E. Award such other and further relief as this Court shall deem justasdnable.
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Respectfully submitted,

Lisa T. Meeks (0062074)
Newman & Meeks Co., LPA
215 E. Ninth Street, Suite 650
Cincinnati, OH 45202
phone: 513-639-7000

fax: 513-639-7011
lisameeks@newmameeks.cm

Attorney for Plaintiffs

[s/ Alphonse A. Gerhardstein
Alphonse A. Gerhardstein # 00320
Trial Attorney for Plaintiffs

Jennifer L. Branch #0038893
Jacklyn Gonzales Martin #0090242
Gerhardstein & Branch Co. LPA
Attorneys for Plaintiffs

432 Walnut Stret, Suite 400
Cincinnati, Ohio 45202

(513) 621-9100

(513) 345-5543 fax
agerhardstein@gbfirm.com
jbranch@gbfirm.com
jgmartin@gbfirm.com

Attorneys for Plaintiffs
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