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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
BRENDA P. GOODSON, ET AL,, Case No.: 1:18v-502

Plaintiffs, Judge Michael R. Barrett

MILLEN NIUM & COPTHORNE HOTELS,
PLC D/B/A MILLENNIUM HOTEL, ET AL.,

Defendants.

OPINION AND ORDER

This matter is before the Court on the Motion for Summamgtgment of Defendants
Milennum & Copthorne Hotels, PLC d/b/a Milennium Hoteihda Cincinnati, S.l. Co.
(colectively, “Defendants™. (Doc. 23). Plaintiffs Brenda Goodson and Edwaodson have
fled a response in opposition (Doc. 28), and Defendants hasle afieeply (Doc. 29). This
matter is now ripe for review.

l. FACTUAL BACKGROUND

Defendantsown and operate the Milennium Hotel in downtown Cincinnati, which is
located at 150 West Fith Stre@he “Hotel’). (Doc. 231, Paged 252)! The Hotd has two
main publc entrances: one on the south side of thdingubn West Fifth Street (“the Vgt
Fith Street Entrance”) and one on the north side of theirguiat the southeast corner of Eim
Street and West Sixth Street (“the Sixth Street Entranc€Doc. 291, Pageld 438B2). The

Fifth Street Entrance consists of a partiatywered valet drive. (Id.). The Sixth Street &mte

! DefendanMillennium & Copthorne Hotels PLC d/bMillennium Hotel operates the hotel while Defendant S.I.
Co. owns the real property. (Doc-23Paged 252).
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consiss of a valet drive in the shape of a half circihg*Valet Drive”). (Id., Pageld 432). On
the outside border of the Valet Drive, there isealgstrian sidewalk that creates a curb between
the Valet Drive and the pedestrian sidewalk at certain goirtd.). The Sixth Street Entrance
has buikin lights that remain lit at all times. (Jd?agetl 432, 436).

Close to where the Valet Drive and the pedestridewslk meet Sixth Street, the
distance betweeithe pedestrian sidewalk and the Valet Drive at the West @Gurearly zero
inches. (Doc. 24, Pageld 432). Closer to the Hotel's door, the distance between the pedestria
sidewalk and the Valet Drive at the West Curb risesvto dr three inches. (Id. As shown by
the photograph of the West Curb, there are joints h\m pedestrian sidewalk that run
perpendicular to and end at the Valet Drive and\Whest Curb is the color of concrete(Doc.
29-1, Pagld 432, 436). The photograph also reflects some yelow writing orpéiakestrian
sidewalk parallel to the West Curb. (Doc-29Paged 433, 436).

The other three curbs near the Sixth Street Emirame between four and six inches high.
(Doc. 291, Paget 433). Those curbsaeh had a yellow strip of paiain them as of June 21,
2011 (1d.).

From June 20, 2011 through June 22, 2011, Plaintiffs Brenda avard@oodson were
outof-town guests from FairfaXVirginia, staying at theHotel with friends. (Doc. 21, Pageld
74-75). That was the third time the Goodsons had stayed &totie¢ (d.). During their stays
at the Hotel, Brenda Goodson had previously used the Hotels Wikt Fireet Entrance, but
she had never entered the Hotel through tikth Street Entrance. Dpc. 21, Pageld 85, 889,
92, 162). Edward Goodson, however, had used the Sixth Street Ertrar@viously. [Doc. 22,

Pageld 186192-95.



On June 21, 21 however, the Goodsons returnidtheir vehiclewith their friends to
the Hotelin the early eveningproceeding directly to the garage acrtfss street from the Sixth
Street Entrance of the Hotel to park their vehic®oc. 21, Pageld 934; Doc. 20, Pageld 190
At that time,it was still light outside. [oc. 21,Pageld 9394, 101; Doc. 20, Pageld 191). It
was not overcast, there was no moisture on the groundBemdla Goodson was wearing
sandals. Doc. 21, Pageld 100 From the parking garagée group walked from the northwest
corner of EIm Street and X8 Street, to the northeast cornand then to the southeast corner
where the Sixth Street Entrance is locate@oc( 21, Pageld 934, 9697; Doc. 232, Pagdl
302). The group next entered the canopied area of thb Sixeet Entrance from a pointame
the intersection of EIm Street and Sixth Streddoc{ 21, Pagel 97-98;Doc. 232, Pageld 302).
Edward Goodson and one of the friends were walking together aboueét ahead of Brenda
Goodson ancarother friendwho were walking side by side.Ddc. 21, Pagel 97-98. Shortly
after entering the canopy area, Brenda Goodson's foqiesteawkwardly on a point on the West
Curb. (Id., Pageld 989). To try to regain her balance, she quickly potvd her right foot.
(1d.). Her right foot buckled, eming her to fall into the Valet Drive on her hipld.{ Pageld 99
100. As a result of the fal, Brenda Goodson sustained mjundich included arokenright
ankle. (d., Pageld 126

Edward Goodson heard Brenda Goodson screa(@oc. 22, Pageld 193).When he
turned around, he saw her on the ground. The EMAre called. Doc. 21, Pageld 1064).
Whie waiting for the EMTs to arrive, Brenda Goodson viewkd bcation where she had
fallen, and realized at that time that there washange in elevation from the pedestrian sidewalk
to the Valet Drive. Ifl., Pageld 106116. Shetestified that she was able to identlig location

of her fall because she was unable to move due to her inbuesadmited that her idified



location may not beexact (Id., Pageld 112, 1)7 Brenda Goodson testified that the lighting in
the canopy was dim, and she noticed that the aremchteer was not bright. Id;, Pageld 164

The locationat the West Curbwhere Brenda Goodson testified sheay have tripped was
between two and three inches. (Doc:12%agelD 433). Just a few inches closer to Sixth Street
from that point, the West Curb is less than two inchesighthe (Id.). Brenda Goodson admitted
that she was not completely sure of the location and it cawd been closer to Sixth Street.
(Doc. 21, Pageld 1135, 117).

Edward Goodson lkewise noticed that there was a differenceeighth between the
pedestrian sidewalk and the Valet DriveDo€. 20, Pageld 203).He further noticedthat the
West Curb was not painted yellow while other curbs were sgepaiand that underneath the
canopy was a littte darker than outside the canopd., FagelD 194, 196, 204

In the past twenty years, there have beenother trips, falls, or acdents involving
pedestrians at the Sixth Street Entrance, includimg West Curb, even though the Hotels
preferred parking garage for its guests who do not ulet Balocated northwest of the Hotel
where the Goodsons parked their vehicl®oq, 231, PagelD 254

The Goodsons fled the Complaint against Defendants in June 2013, wetsichemoved
to this Court in July 2013.(Docs. 1, 2). In the Complaint, Brenda Goodson asserts a negligence
claim against each Defendant, andwBdd Goodson asserts alaim for loss of consortum
against both Defendants. (Doc. 1).

During discovery, the Goodsons disclosed an expert witheses Jaobek. Mr. Sobek is
a professional engineer and is employed as an atadhailyst. (Doc. 26, Pageld 356). He
identfies his areas of specialzed knowledge, skil, espes, training, and education as

“human vision, linesof-sight, lighting, optics, and visibiity/conspicuity[.]” (Id.). With pect



to the date and time of Brenda Goodson's fal, he opines: (1) timtvérious structures in the
area of this incident created a complex of shadbeva the low sun in the northwest that would
have severely hampered a pedestrian's ability te #@t there was an elevation difference
between the sidewalk and driveway stefawhere this incident occurred;” (2) that “the lighting
to the area where Ms. Goodson fell, whie sufficient to Btiewfine detail color vision, did not
cast shadows that would convey the elevation differencevebat the sidewalk and driveway
surfaces; (3) that “at the location where Ms. Goodson stepped orodtiveway surface, the
elevation difference between the sidewalk and theewlay surface was indistinguishable even
at times when the sun was not casting complicatimpows;” (4) that “the dar, brightness and
texture of the sidewak and driveway surface were so witilat the elevation transition
between the two was indistinguishable to anyone who didaineady know that it was there;”
(5) that the sidewalkk “does not have a curveddmeypicaly seen where the curb is poured as a
separate element,” and thHeguch a line serves as one form of visual warningoathe presence
of a raised curb,and that“the lack of such a line served fiother camouflage the fact there was
an elevatio difference between the sidewalk surface and the diwesurface; (6) that ‘there
were no high contrast linear features such as pavemeinesuthat were continuous across the
sidewak and driveway surfaces that might have providsghl cues of thelevation difference
between the two surfaces;” and (7) that “a visuatnimg of the hazard that existed should have
been created by painting a yellow band on the sidewak aliiglong the west edge of the nerth
south driveway.” (Doc. 26, Pageld 357-58; Doc. 26-3, Pageld 376-81).

. SUMMARY JUDGM ENT STANDARD

Summary judgment is appropriaté the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgaseat matter of law. Fed. R. Civ. P.



56(a). Adispute is“genuiné when “the evidence is such that a reasonable jury catidrr a
verdict for the nonmoving party. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A
fact is “material” only if its resolution affects the outcome of thet.sld.

On summary judgment, a court must view the evidence amav dill reasonable
inferences in favor of the nonmoving partiatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587198). The moving party has the burden of showing an absere@dehce
to support the nonmoving party's casgelotex Corp. v. Catretd77 U.S. 317, 325 (1986).

Once the moving party has met its burden of proolycthe nonmoving party cannot rest
on hs pleadings, but must present significant probative evidenseipport of his complaint to
defeat the motion for summary judgmenénderson 477 U.S. at 249.“The mere existence of a
scintila of evidence in support of the [nonmovipgrty's] position ull be insufficient; there
must be evidence on which the jury could reasonétuy for the [nonmoving party]. Id. at
252. Entry of summary judgment is approprigégainst a party who fais to make a showing
sufficient to establish the existence of an elenasmsiential to that party's case, and on which that
party wil bear the burden of proof at tfial.Celotex 477 U.S. at 322.

1. ANALYSIS

Defendants move for summary judgment on all of Pfaint€laims, which include

claims for (1) landowner gigence; and (2) loss of consortium.

A. Negligence Claims

Plaintiffs asserted two negligence claims in them@laint, one against Milennium
Hotels and one against Cincinnati, S.I. Co. Thosedrmims are discussed simultaneously.
When asserting a negligence claim under Ohio comiman a plaintiff must show that

the defendant owed a duty of care of the plaittiét the defendant breached that duty, and that



the breach proximately caused the plaintiffs injurigglid-Continent hs. Co. v. Coder563 F.
App’x 422, 427 (6th Cir. 2014) (ctingang v. Holly Hill Motel, Inc. 122 Ohio St. 3d 120
(2009)). Defendants have moved for summary judgnos the issue of duty.

Under Ohio premises liabiity law, a landowner's ydib an indvidual that comes onto
its land depends upon whether the individual iseapiasser, licensee, or inviteAndler v. Clear
Channel Broad., In¢.670 F.3d 717, 723 (6th Cir. 2012) (cit@adon v. Greater Cleveland
Reg’l Transit Auth. 75 Ohio St. 3d 3121996)). In this case, the parties do not dispute that
Plaintiffs were business invitees of Defendant€SeeDoc. 23, PagelD 244; Doc. 28, PagelD
4009).

With respect to invitees, the landowner has a duty to emerordinary care by
maintaining the premises in a reasonably safe tmmdi Andler, 670 F.3d at 723 (citing
Provencher v. Ohio Dep’t of Transpt9 Ohio St. 3d 265 (1990)). A business owner hiss a
duty to inspect the premises to discovery possible dangerous cenditiomhich it is unaware
and to take precautions to protect invitees from foreseekigers.Davis v. Accor N. Am., Inc.
No. 1:08CV-425 2010 U.S. Dist. LEXIS 40057, at *4B5 (S.D. Ohio Apr. 23, 2010) (citing
Kirchner v. Shooters on the Water, Ind.67 Ohio App. 3d 7088th Dist. App. 2006)).
Defendants contend, however, that they owed no duty oftecaBeenda Goodsohecause (1) the
two-inch rule is applicable; and (2he change in elevation was open and obvious and theee w
no attendant circumstances that made it unreasonalnigebus.

1. The Two-Inch Rule

Summary judgment is not appropriate on the baskeftwo-inch rule.” The “tweinch
rule” provides that a difference in elevation obtmches or less in height between two adjoining

portions of sidewalk or walkway is considered insubsiaas a matter of law and thus is not



actionable. Stockhauser v. Archdiocese of Cincinn@ii Ohio App. 329, 33 (Ohio App. 1994).
“Private landowners are not liable as a matter aaf for minor defects in sidewaks and
walkways because these are commonly encountered paatbstrians heuld expect such
variations.” Gordon v. Dziak 20080hio-570, T 41 (Ohio App. Feb. 14, 2098(ctting
Stockhauser97 Ohio App. 3d at 32). In this case, there are genuine sfuagterial fact as to
whether the portion of the sidewalk where Brenda Gaoodsll exceeded two inches. Indeed,
Defendants concede that the variatioetween the sidewalk and théalet Drive where Brenda
Goodsa clains to have fallenis between two and three inchefoc. 23, Pageld 242).

2. The Open-and-Obvious Doctrine

A landowner has no duty to warn an individual gbéa and obvious” dangeesd thus is
not liable for any injuries that result from such dangeistmstrong v. Best Buy Ca®9 Ohio St.
3d 79, 80 (2003). The rationale underlying this doctrine is ttl@topen and obvious nature of
the hazard itseff serves as a warning” and the ownel ‘feasonably expect that persons
entering the premises wil discover those dangerd take appropriate measures to protect
themselves.” Id. A danger is “open and obvious” if it discoverable or discernible by one
acting with ordinary care under the circumstanaess not necessary that the plaingfttualy
have seen the dangeGalinari v. Koop 200#0Ohio-4540, § 13 (12th Dist. App. Sept. 4, 2007)
see also Davis v. Accor N. Am., Indo. 1:08-CV-425, 2010 U.S. Dist. LEXIS 40057, at *16-18
(S.D. Ohio Apr. 23, 2010) (holding that depth of swimming pool was am @pe obvious
hazard despite that the slope was not readilylwislbcause of murky water and despite the lack
of safety line) In other words, foJpen and obvious hazards are sthohazards that are not
concealed and are discoable by ordinary inspection.” Id. (quoting Lykins v. Fun Spot

Trampolines 172 Ohio App. 3d 226, 238 2th Dist. App. 2007) The inquiry as to whether the



danger is open and obvious is one that must diesidered objectively, without regard to the
plaintifs conduct in encountering tArmstrong 99 Ohio St. 3d at 9%ee alsoGalinari, 2007
Ohio-4540, 113;Goodev. Mt. Gillion Baptist Church20060hio-6936, 1 25 (8th Dist. App.
Dec. 28,2006). The gquestion as to whether a condition is open and ob\geuerally is one that
may be decided as a matter of lavbut may under certain circumstances, be a matter to be
resolved by the jury Nageotte v. Cafaro Cp160 Ohio App. 3d 702, 711 (6th Dist. Ai#0D05)
see alsoMatt v. Ravidi, Inc.,, 20140hio-1733, T 11 (8th Dist. App. Apr. 22014) (citing
Furano v. Sunrise Inn of Warren, InQ009-0Ohio-3150, { 23 (11th Dist. App. June Z8)09);
Hudspath v. Cafaro Cp20050hio-6911 (11th Dist. App. Dec. 22005)) Jackson v. Bd. of
Pike County Comm’rs20130hio-4875, 20 4th Dist. App. Sept. 28, 2010%alinari, 2007
Ohio-4540, 13.

“Attendant circumstancesinay serve as an exception to the epedobvious doctrine,
and may, in some circumstancesreate a material issue of fati preclude summary judgment
Jenkins v. Ohio Dep't of Rehab. & Cqr20130hio-5106, T 16 (10th Dist. App. Nov. 19, 2013);
Ravioli, 20140hio-1733, T 12Jackson 20100hio-4875, 1 21. There is not a precise definition
of “attendant circumstansé under Ohio law. Attendant circumstances have beefned as
those that, taken togethecpntribute to the fal are beyond the injured person’s control, and
unreasonably @rease the normal risk of harndackson 201800hio-4875, 1 21 (citing3ackus v.
Giant Eagle, Inc.115 Ohio App. 3d 155, 158 (7th Dist. App. Oct. 31, 1998%.used in regard
to that definition, the phrase refers &b of the circumstances surrounding the eveatich may
include time and mce, the environment or background of the evemnt, tt@ conditons normaly
existing that wouldunreasonably increasthe normal risk of a harmful resultJackson 2010

Ohio-4875, 121 (ctting Cummin v. Image Mart, Inc2004 Ohio-2840, 1 8 (10th Dist. App. June



3, 2004)). A danger is not unreasonaidbeen “people who are likely to encounter that condition
may be expected to take good care of themselves withoutrfytbcautions.” Nageotte 160
Ohio App. 3dat 710. The phrase ttandant circumstansk also has been defined as “any
distraction that would come to the attention ofemigstrian in the same circumstances and reduce
the degree of care an ordinary person would egemtisthe time” so as to create a greater than
normal, hence substantiaiskr of injury. Stockhauser v. Archdiocese of Cincinn&¥ Ohio
App. 3d 29, 33-34 (2d Dist. App. 1994).

Here, the Court finds that th&/est Curbwhere Brenda Goodson is alleged to have falen
is open and obvious. An ordinary person exercising reasonable care uti@eicircumstances is
able to view the curb with the naked eye. The mrafhs of the curb show that the height of
the curb increased gradualynd that the sidewalk had joints in it that terminatedtre West
Curb. The sidewalk adjacent to the West Cumvas situated next to a valet driveway of a hotel
around which there were other plainly visible curbad the West Curb was in a place where
visitors would expect to find such dangers. Furthbere is no evidencepresentedthat any
physical object concealed or obstructed the West Curh Wiew. Although Plaintiffs contend
that the West Curb lacked yellow paint and othetind@ishing features that couldave made
the West Curb moreobvious, the dndowner’'s duty is “not to be determined by queistipn
‘whether the [condition] could have been made perdg foolproof[,]” as the issue is “whether
the conditions that did exist were open and obvioushe person exercising reasonable care . . .

7 Jackson 20100hio-4875, 1 18 (quotingrens v. Ricardo’s Restauranio. 70403, 1996

2 Although Plaintiffs cite to the testimony of their exptr preclude summary judgment, his opinion that the curb
was notopen and obvious does not create a genuine issueadhfact. The question of whether a dangeris open
and obvious is one thagenerally is a matter of law, and Plairgiffannot transform an otherwise opamd-obvious
condition into a dangerous hazatdough the opinion of an experSee Armstrong v. Best Buy @9 Ohio St. 3d
79, 83 (2003)determining condition was opeandobvious as a matter of law, despite the opinion of the dfanti
expert that the condition was unsafe).

10



Ohio App. LEXIS 4944, at * 15 (8th Dist. App. Nov. 14, 1996) (citbgnters v. Leisure Int’l,
105 Ohio App. 3d 582, 584 (12th Dist. App. 1995)Whie recognizing tat other cases are not
determinative of the issue here since the ingsirfact specific, the Court nevertheless points out
that it is not alone in holding thain unobstructed height differendetween surfaces that are
visible to the naked eyepon ordnary inspectiorare open and obviousSabo v. Zimmerman
2012-0hio-4763, 118 (11th Dist. App. Oct. 15, 2012) (affirming grant of summary juahttaee
business ownerbased on opeandobvious doctrine where elevation difference between
sidewalk and grassy area was visible to the nakes); dackson 20100hio-4875, | 23
(affirming summary judgment to business owner based manandobvious doctrine where a
reasonable person would have noticed the +sidg@wvalk configuraton and would have taken
care to aviol stepping off the sidewalk where it abutted tlasvly rising ramp);Jenksv. City of
Barberton 20050hio-995, 1 2, 139th Dist. App. Mar. 9, 2005) (affrming grant of summary
judgment based on op@amdobvious doctrine where 3 and % inch height diffeeebetween
connecting pieces of sidewalk was not hidden or conceala View and was discoverable by
ordinary inspection)Lucas v. Coles Drug IncNo. 92CA12, 1992 Ohio App. LEXIS 6431, at *2
(2d Dist. App. Dec. 17, 1992) (afirming summary judgmentlandowner based on opand
obvious doctrinewhere six to eight inch drepff between parking lots wa®t concealeq®

The dleged attendant circumstancesaken together, do notreate a genuine issue of
material fact to preclude summary judgmeniThe presence of shadowdoes not divert the
attention ofa reasonable persoreducethe amount of ordinary case be used,or create an
unreasonable risk of harm, particularly considering thatdews area regularly encounteredand

common circumstance and the curb existed where visitors would expecfind such dangers.

3 Further, the undisputed evidence shows that Defendantstad no injuries or accidents with pedestrians on the
West Curb in 20 years.
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Multiple Ohio courts agre&vith thatjudgment Sexton v. Certified Oil Cp20130hio-482, T 20
(4th Dist. App. Feb. 7, 2013) (rejecting the argoiméhat shadows created an attendant
circumgance that made raised concrete unreasonably hazardduseiterating that “if the area
was dark and shadowed, as claimed, then such conditifbrslitseld have served as a warning
to [the plaintiff to exercise caution™) (quotindackson 20130hio-4875, § 24);Johnson v.
Southview Hosp. 20120hi0-4974, | 17 (2d Dist. App. Oct. 26, 2012) (recognizing that
“attendant circumstances do not include regularigcoantered, ordinary, or common
circumstances”) (cting/Viliamson v. Geeting20120hio-2849, 122 (12th Dist. App. June 25
2012)); Gordonv. Dziak 20080hio-570, T 50 (8th Dist. App. Feb. 14, 200&)A]n argument
that an undisclosed presence of shadows near a resideude be dangerous, stretches the
attendant circumstances rule beyond reasonable rebemsion. . . . This is because a person
should not be held liable where he or she had no comwed shadows caused by the sun.”)
(ctting France v. Parliament Park Townhomédso. 14264 1994 Ohio App. LEXIS 1793, at *8
(2d Dist. App. Apr. 27, 994); Hess v. One AmericanaP., 20020hio-1076, { 37 (10th Dist.
App. Mar. 14, 2002)).

As for the argument that the canopy lightihng was insufficient tovegnan elevation
difference it fails to acknowledge that the insufficient lightidgpes notdivert the attention of a
reasonable person so as to redtie level of care usewhen leaving the pedestrian sidewalk
Nor is the insuficient lightihg so abnormat unusualthat it unreasonably increased the normal
risk of a harmful result by a reasonable persomcesimg ordinary care.“The amount of light in
a gven area is an open and iobs conditiofi and is acommon and regularly encountered
conditon Jackson 20100Ohio-4875, | 24(citing Jeswald v. Hutt 15 Ohio St. 2d 224,

paragraphs 2 an8 of the syllabus (1968%wonger v. Middlefield Village Apt20050hio-941,

12



9 12 (8th Dist. App. ar. 4, 20055ee also Jenkins v. Ohio Dep’'t of Rehab. & C&@®13-Ohio-
5106, § 17 (10th Dist. App. Nov. 19, 201&ddressing attendant circumstanceinaflequate
lighting, and noting that riadequatelighting acts as a warning itself to proceed widutori);
Haynes v. Mussawir20050hio-2428, 124 (10th Dist. App. May 19, 2005) (‘[U]nder the facts
of this case, the lack of ilumination in the pagkiot was not an attendant circumstance that
would negate the application of the oferdobvious doctrine.”).

The lack of sufficient contrasting details, such as ed#ffit coloring, textures, and
brightness of the surfacelikewise do not divert attenin away from the pedestrian sidewalkr
do they render the West Curb unreasonably dangeooasreasonable person exercising ordinary
care. As stated above, the landowner is not required to ensure thandi®rcis foolproof
when that conditionis discernible upon ordinary inspection and avoided wétasonable care, as
is the case here.As the photograph shows, the two surfaces are distinguisyigdints in the
sidewalk that are not present in the Valet Drive. Furthdramsiton from a known pedestrian
sidewalk to a known Valet Drive intended for vedscis an open and obvious halzaf which a
reasonable person should be aware and for whiclorhehe would exercise ordinary caution.
Although Plaintifis also complain that they were unable to distinguish the two ®sfaas a
result of the features, they had no difficulty m¥aiviewing the curb after the fall despite the lack
of contrasting details. Other courts addressing the laclsuolh contrasting featuresmiarly
have found them not toconstitute attendant cumstanceghat preclude summary judgmentdill
v. Western Reerve Catering, Ltd.20100hio-2896, £3 (8th Dist. App.June 24, 2010)
(recognizing that “dimly lit steps and uniform color between a step landioor do not render
steps unreasonably dangerous, but rather present an ofgeobsious danger of which éh

person traversing the steps should be awarehg€irensv. Ricardo’s RestaurantNo. 70403,
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1996 Ohio App. LEXIS 49448th Dist. App. Nov. 14, 1996Kornowski v. Chestéprops, Inc,
No. 99G-2221, 2000 Ohio App. LEXIS 3001, at *12, *15 (11th Dispp. June 30, 2000))ee
also Stewart v. AMF Bowling Ctr., In20160hio-5671, § 15 (3d Dist. App. Nov. 22, 2010)
(‘[A] step hazard has been found to be open andoobweven where the colors of the step and
the floor are uniform.”).

Finally, the Cout does not find that Brenda Goodson’'s lack of familiarity whth hotel's
Sixth Street entrance precludes summary judgmdder lack of famiiarityis not a distraction
that would reduce the amount of care exerciséddeed, her lack of famiiarityvith the area
should increase,rather thanreduce the degree of care an ordinary person would seernder
the circumstances.Further, her lack of familarity with the area dosst aggravate the condition
of the West Curb to the point of beingreasonably dangerousA landowner should not be
responsiblefor an injury caused by an opendobvious danger merely becauses tmjured
individual was not familiar with the area The operandobvious doctrine applies regardless of
whether an individal did or did not observe the hazard, if under an objeuiwe of the facts
that hazard was discoverable or discernible upon ordinary inspecti@md no attendant
circumstances diverted the individual's attention nsade the conditon unreasonably daagsr
Here, the West Curb was discoverable and discernible, dadkaof famiiarity with the West

Curb does not change that resui.

* Given hat all of the attendant circumstances, taken togetherst divert the attention of the pedestrian,
significantly enhance the danger or harmful result, and contributth¢ofall an individual's familiarity with a
condition, or lack thereof, certainly &relevant consideration. Indeed, iadividualwho is familiar with an open
andobvious conditionwould have a weaker argument thifite attendant circumstances made tbendition
unreasonably dangerous than an individuad was unfamiliar with the hamh See Zuzan v. Shutrumb5 Ohio
App. 3d 589, 5984 (7th Dist. App. 2003)In this case, however, ttatheralleged attendant circumstances did not
divert the attention of Brenda Goodson nor were they seiffidio make theandition unreasonably dangerous; as
such, her lack of familiarity with the condition stanglialonesimilarly does not pass the threshold.

14



Accordingly, summary judgment in favor of Defendants oe tiegligence claims is
appropriate’

B. Loss of Consortium

Defendants move for summary judgment on the lossoafortium claim on the basis that
the claim cannot be maintained in the absence of a viabigenegl claim. (Doc. 23, PagelD
249). Cole v. Titus 20120hio-2310 (8th Dist. App. May 24, 2013)To prove a loss of
consortium claim, a plaintiff must first prove the urigeg tort.”) (citing Bowen v. KiKare,
Inc., 63 Ohio St. 3d 84, 92-93 (1992)).

As the Court has determined that summary judgmantfavor of Defendants is
appropriate on the negligence claims, the loss of comsortilaim likewise cannot be
maintained.

V. CONCLUSION

For the foregoing reasons, Defendants’ Motion farm@ary Judgma (Doc. 23) is
GRANTED. As no claims remain pending, this matter shall be CLOS&MD TERMINATED
from the docket of this Couirt.

IT 1SSO ORDERED.

s/Michael R. Barrett

JUDGE MICHAEL R. BARRETT
UNITED STATES DISTRICT COUR

® In reaching this conclusion, the Court is cognizaéimat some Ohio courthave suggested that attendant
circumstancesnclude such circumstances as “time of day, lack of familiarity Wit route taken, fa] lighting
conditions . . ."Galinaro v. Koop 200#0hio-4540, § 21 (12th Dist. App. Sept. 4, 2007). Neverthelessmiins
true that the attendant circumstancesindivert the attention of the injured party and signifisaenhance the
danger in order for it to constitute an attendant circunagtald. The Court does not find those circumstances to
have diverted Brenda Goodson'’s attention to reduce thédéweare an ordinary person would exercise at the time
or to significantly enhance the danger in this case. Thattidonsay that in some circumstances those conditions
could not be viable attendant circumstasicender the facts of this case, however, they are not.
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