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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Sarah Curry,

Plaintiff, : Case No. 1:13-cv-545
V. ; Judge Susan J. Dlott
Deputy William Cotton, : Order Denying Motion for Summary

Judgment and Motion to Strike
Defendant.

This matter is before the Court on Defendant’s Motion for Summary Judgment (Doc. 13)
and Defendant’s Motion to Strik&laintiff's Response to Proposehdisputed Facts (Doc. 21).
In this case, Plaintiff Sarah Cutrgsserts that Defendant Deputy William Cotton of the
Hamilton County, Ohio Sherriff's Office used essese force against her in the early morning
hours of November 25, 2012. For the mesthat follow, the Court wiDENY the Motion for
Summary Judgment arkde Motion to Strike.
. BACKGROUND
A. Relevant Facts

The following facts are derived from f@adant’s Proposed Undisputed Facts and
Plaintiff's Response thereto unless otherwiscgally noted. (Doc. 13-1 at PagelD 61-62;
Doc. 20 at PagelD 375-77.) As a prelianiypnmatter, Deputy Cotton relies on police
investigative reports and surveiliee videotapes to support his staent of facts. Neither party

disputes the accuracy of the events capturedesuhveillance videotapes so the tapes will be

! Counsel spells Plaintiff's first name as “Sarah” in@wnplaint, but spells it as “Sara” in later pleadings.
(CompareDoc. 1with Doc. 15 and Doc. 20.) The Court will use pelling “Sarah” to be consistent with the
CM/ECF case caption.
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admitted as substantive evidence. Police invastig reports also can be admitted as evidence
pursuant to the public records egtien to the harsay rule:

The following are not excluded by the ralgainst hearsay, regardless of whether
the declarant is available as a witness:

* % %

(8) Public Records. A record or statement of a public office if:

(A) it sets out:
(i) the office’sactivities;
(i) a matter observed while under a ledaty to report, but not including,
in a criminal case, a matter observed by law-enforcement personnel; or
(i) in a civil case or against the gavenent in a criminal case, factual
findings from a legally atmorized investigation; and

(B) the opponent does not show ttia source of information or other
circumstances indicate adk of trustworthiness.

Fed. R. Evid. 803.

The Sixth Circuit has admitted an investigative report based in large part on interviews,
and not based on the investigator’s personal knowle@genbs v. Wilkinsqr815 F.3d 548,
554-56 (6th Cir. 2002). This Court previoushslzmitted portions of a police investigative
report, including the investigator’s conclusippsrsuant to Rule 803(8), but has struck as
hearsay the portions of thepat summarizing witness statements to the investigdtowell v.
City of Cincinnatj No. 1:03cv859, 2006 WL 2619846, at *5, 7 (S.D. Ohio Sept. 12, 2006).
However, three witnesses in this casepiiig Cotton, Deputy Roy Berry, and Kasey Igwegbe,
averred in Affidavits that their interviews andlitten statements areut and accurate. (Doc. 13-
1 at PagelD 183-92.) Curry has not objectedeaatimissibility of the investigative report or
witness statements. She is not prejudiced byideretion of the investigative report or witness

statements at the summary judgment stage bedae€eourt will allow hecase to proceed to



trial. The Court will admit the investigativeperts as substantive evidence for purposes of this
Order.

The events at issue in this case occumetie overnight hogrbetween November 24
and 25, 2012. Sarah Curry and her friend, JAgrman, went to the Inner Circle Club on
Kellogg Avenue in Hamilton County, Ohio thaight. Curry was asked to leave the club and
escorted outside by the club’s head of secufisey Igwegbe, an African-American male, in
the early morning hours of November 25, 2012thinstate criminal proceedings arising from
these events, Curry admitted she was intoxicatethe night in question and was asked to leave
after getting into a verbailltercation with three womern(Doc. 13-1 at PagelD 111, 122-23,
127.)

Deputies Cotton and Berry of the Hamilton County Sher@fsce, both African-
American males, were working a private duty sgguletail at the Inne€ircle Club parking lot
on the night of the incident. Paties Cotton and Berry were wegy their sheriff's uniforms.
Curry and Aleman had a confrontation withfddées Cotton and Berry right after they were
escorted outside by Igwegbe. The immediatieractions between Deputy Cotton and Curry
were captured on video surllahce cameras operated by theb. Later portions of the
interactions occurred out of rangetbé club’s surveillance cameras.

Igwegbe, Deputy Cotton, and Deputy Berryestiiat Curry directed racial slurs at
Igwegbe as he escorted her out of the chutbthen at Deputy Cotton and Deputy Berry outside
of the club. (Doc. 13-1 at PagelD 187, 190; DIt Ex. 3.) Curry admits that she “swiped at”
the deputies and became combative towards Depoitypn. (Doc. 13-1 at PagelD 128.) Curry
aggressively resisted arrestHujting and kicking at Deputy Cath. (Doc. 14 Ex. 2; Doc. 16 EX.

A.) Deputy Cotton used force to try to restrain Curtgs) The two engaged in an intermittent



physical struggle that lasted several minutestryOuas forced to the ground, across a table, and
against a railing during the physicalgggle as she resisted Deputy Cottolal.) (Conversely,
Deputy Berry more easily handéed Aleman, who appeared only to have argued with the
deputies. The club surveillance video ends Wi#puty Cotton forcibly escorting Curry into the
parking lot towards her car. Curry was not imdheuffs and did not appear to be bleeding as she
entered the parking lotlds)

Curry asserts that Deputy Cotton immedwamiffed her hands behind her back after he
escorted her to the parking lmit of view of thesurveillance cameras. (Doc. 15-1 at PagelD
272.) She asserts that Deputy Cotton then foaat to beat [her] to the point [she] was
bleeding profusely.” Ifl.) She states that Deputy Cotton skthe back of her arms with his
baton after she was handcuffedd.X Photographs taken after the incident show a laceration on
Curry’s forehead, blood on her head and nec#t,dark bruising on the back of her armkl. at
PagelD 279.)

Igwegbe, Deputy Cotton, and Deputy Becontradict Curry’saccount. Deputy Berry
and Igwegbe assert that Curry started figptDeputy Cotton again in the parking lot when
Deputy Cotton tried to cuff her. (Doc. 14 Exs. 5A, 7B.) Deputy Berry states that Curry became
“irate” in the parking lot, kicked and yelledaig, and struggled with Deputy Cotton until they
both fell to the ground. (Doc. 13-1 at PagelD 18@Wwegbe states that Curry cut her forehead
and started bleeding when she fell to the groyhc. 14 Ex. 5A.) Deputy Cotton states that
Curry resisted when he tried to place her indwaffs, that they fell to the ground, and that she
kicked and grabbed at him even after theyttethe ground. (Doc. 13-1 at PagelD 73; Doc. 14
Ex. 6B.) Deputy Cotton states that he struckrZtwice in the ribs ad once in the arms with

his baton during their struggl€éDoc. 14 Ex. 6B.) Deputy Cotton, Deputy Berry, and Igwegbe



assert that Deputy Cotton required Deputy Beringlp to place Curry in handcuffs. (Doc. 13-1
at PagelD 71-73; Doc. 14 Exs. 5A, 6B, 7Bjwegbe states that Deputy Cotton did not use
force against Curry after she was placed indeaffs. (Doc. 13-1 at PagelD 71; Doc. 14 Ex.
5A.) Deputy Cotton also states that Cuefused to sit still on the ground after she was
handcuffed, but that no other force waediagainst her. (Doc. 14 Ex. 6B.)

Surveillance camera videos from police saus which arrived at the scene after the
incident show Curry scuffling around the groundiseated position in the parking lot. Her
hands are cuffed behind her back and she has blood on her forehead and face. (Doc. 14 Ex. 8B.)
Curry was taken to the hospital to receive treathior a head laceratiorShe received four
stiches on her forehead. The emergency ramords indicate that Curry “presented very
belligerent and aggressive.” (Doc. 13-1 at PAf9.) She was placed in restraints and given
pharmacologic sedation to calm held.

B. Procedural History

Curry was charged criminally with as#taan a police officer, raisting arrest, and
disorderly conduct while intoxicated. Curry piled guilty to a second degree misdemeanor for
resisting arrest in the Halton County Common Pleas Cowm April 10, 2013. (Doc. 13-1 at
PagelD 111, 116, 120-21.) She admitted to swipit and being combative towards Deputy
Cotton at the Inner City Club.ld at PagelD 128.) In respontethe judge’s prodding, Curry
apologized to Deputy Cotton at the court heguand thanked him for agreeing to a lesser
charge. Id.) Aleman, Curry’s friend, was found guilof disorderly conduct while intoxicated
for his actions at theaner Circle Club.

On August 7, 2013, Curry filed a Complaint agiDeputy Cotton in this Court. Curry

asserts a claim pursuant to 42 U.S.C. § 1983 foolation of the Fourth Amendment right to be



free from the use of excessive force and arclar common law battgr Defendant Deputy
Cotton now moves for summary judgnt as to both claims. Depufotton also moves to strike
Curry’s Response to Propass Undisputed Facts.
1. SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 56 gove&motions for summary judgment. Summary
judgment is appropriate if “theis no genuine issue as to anytenal fact’” and “the movant is
entitled to judgment as a mattd#rlaw.” Fed. R. Civ. P. 56(a)The movant has the burden of
showing that no genuine issueswditerial fact are in disputéseeMatsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 585-87 (198®rovenzano v. LCI Holdings, In663
F.3d 806, 811 (6th Cir. 2011). The evidence, togetlidr all inferences that can permissibly be
drawn therefrom, must be read in thghli most favorable to the nonmoving par8ee
Matsushita Elec. Indus. Co., Ltd75 U.S. at 585-8 Provenzanp663 F.3d at 811.

The movant may support a motion for summadgment with affidaits or other proof
or by exposing the lack of evidence on anésfr which the nonmoving party will bear the
burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322—-24 (1986). In responding to
a summary judgment motion, the nonmoving paryy not rest upon the pleadings but must go
beyond the pleadings and “present affirmativielence in order to defeat a properly supported
motion for summary judgment.Anderson v. Liberty Lobby, Inel77 U.S. 242, 257 (1986).
The Court’s task is not “to weigh the evidermr®l determine the truth of the matter but to
determine whether there igganuine issue for trial.Liberty Lobby 477 U.S. at 249. A genuine
issue for trial exists when there is sufficiéenidence on which the jury could reasonably find
for the plaintiff.” 1d. at 252. “The court need considamly the cited materials, but it may

consider other materials in the redd Fed. R. Civ. P. 56(c)(3).



1. ANALYSISOF SUMMARY JUDGMENT

Material disputed facts preclude summary juegt in this case. Curry does not dispute
at this stage in the proceedings that she initr@grsted arrest and that Deputy Cotton had to use
reasonable force to restrain her. Instead, Cursylimted her claims for violations of the Fourth
Amendment and common law battery to the aliega that Deputy Cotton used excessive force
against heafter he had physically restrained her by placing her in handcuffs. (Doc. 15 at
PagelD 262—-64, 266—67.)
A. Excessive For ce Claim Pursuant to 42 U.S.C. § 1983

“Where, as here, the excessive force claim airséd® context of an arrest . . . of a free
citizen, it is most properlgharacterized as one invokingetprotections of the Fourth
Amendment, which guarantees citizens the righbe secure in thepersons . . . against
unreasonable . . . seizures’ of the persdaraham v. Connqgr490 U.S. 386, 394 (1989).
Deputy Cotton moves for summgodgment on the Fourth Amendment claim on the basis of
gualified immunity. The doctrinef qualified immunity providesthat government officials
performing discretionary functiorggenerally are shielded from liability for civil damages insofar
as their conduct does not violatiearly established statutory constitutional rghts of which a
reasonable person would have knowHhlarlow v. Fitzgerald 457 U.S. 800, 818 (1982).
Qualified immunity provides immunity fromsuit, not simply a defense to liability2earson v.
Callahan 555 U.S. 223, 231 (2009). Courts apptya-part test to determine if qualified
immunity applies: (1) determine whether thet$aalleged would establish that the government
official’s conduct violated a constitutional rigand (2) determine whether the specific right

violated was clearly establishe8aucier v. Katz533 U.S. 194, 200-01 (2001). “Qualified



immunity is applicable unless the official’sreduct violated a clearly established constitutional
right.” Pearson 555 U.S. at 232.

There is a “is a clearly estadiied legal norm” in the Sixt@ircuit “precludng the use of
violent physical force againatcriminal suspect who alreatias been subdued and does not
present a danger to himself or otherblarris v. City of Circleville 583 F.3d 356, 367 (6th Cir.
2009). However, there is a geneidispute of fact whether pety Cotton used violent physical
force against Curry after she was physically restrained. Deputy Cotton and Igwegbe both stated
explicitly that Deputy Cotton did not use forafter Curry was handcuffed. Curry avers in her
Affidavit that Deputy Cotton used force agsi her even after she was handcuffed.

Deputy Cotton urges the Court to disregardrZs statement that he beat her after she
was handcuffed. He argues, in part, that Curry tea intoxicated to have reliable memory of
events. Curry admits she was intoxicated, butéhasl of intoxication isiot clearly established
in the record. Deputy Cotton points to a hospiabrd indicating that Curry’s “[e]thanol level
was 225,” but he offers no evidence giving a laymanderstanding of that ethanol level. (Doc.
13-1 at PagelD 94.) He does not offer evice to explain how an ethanol level would
correspond to the more familiar terminologybddod alcohol concentration nor medical
testimony about how that ethanol level woinigbact Curry’s cognition.The Court does not
know if Deputy Cotton deposed Curry and adpded to impeach her recollection about the
events surrounding her arrest, but neither party has submitted any deposition testimony in this
case.

Deputy Cotton also analogizes this cas8dott v. Harris 550 U.S. 372 (2007). l&cott
the Supreme Court stated thaw]fien opposing parties tell two differestories, one of which is

blatantly contradicted by the record, so thatreasonable jury could lbeve it, a court should



not adopt that [contractied] version of the facts for purpssof ruling on a motion for summary
judgment.” Scott v. Harris 550 U.S. 372, 380 (2007). The Supreme Cousiciott however,
relied on objective videotape evidence whichalgerefuted one partg version of eventsid.
The videotape evidence in this case doeslimettly refute Cuy’s statement.

No surveillance camera captured the releeaents here. Curry had no visible bleeding
injury when Deputy Cotton forcibly escorted o the parking lot and out of range of the
club’s surveillance camera. &had blood visible on her forehead and face when the police
cruiser videotapes show her sitting harftedion the ground. Thus, there is no objective
videotape evidence of Deputy Gmits actions after he handcuffed Curry or which explain how
Curry sustained the injury to her head. Ratlthe Court is left with competing witness
accounts. Itis not the Cdig job at the summary judgment stage to make credibility
determinations or weigh the eviden Rather, the Court must makeinferences in favor of the
non-moving party. The evidence is disputdtether Deputy Cottonsed excessive force
against Curry after she was handcuffed. Acaalyi the Court will deny summary judgment to
Deputy Cotton on the Fourth Amendment excessive force claim.

B. Battery Claim

Curry’s claim for common law battery is basmdthe same alleged conduct as the Fourth
Amendment claim—Deputy Cotton’s use of foegminst her after she had been physically
restrained. Battery is an “intmnal, nonconsensual touchingHale v. Vance267 F. Supp. 2d
725, 736 (S.D. Ohio 2003). Deputy Cotton moves for the summary judgment on the basis of
statutory immunity.

The Ohio Revised Code provides a genertlsbry immunity to employees of political

subdivisions. Ohio Rev. Code 8§ 2744.03(A)(6). exaeption to that statutory immunity exists



when the “employee’s acts or omissions weith malicious purposen bad faith, or in a
wanton or reckless manner.” Ohio Rev. C8d&744.03(A)(6)(b). The genuine factual dispute
regarding whether Deputy Cotton used exaesfirce on Curry after she was handcuffed
precludes the Court from finding as a matter of that Deputy Cotton is entitled to statutory
immunity. See D’Agastino v. City of Warred5 F. App’x 990, 995 (6th Cir. 2003) (finding that
material disputed facts about an officer'egéd use of excessive force precluded summary
judgment on an assault and battery claiiggrum v. Meinke332 F. Supp. 2d 1071, 1084 (N.D.
Ohio 2004) (same). The Court will deny summary judgment to Deputy Cotton summary
judgment on the battery claim.
V. MOTION TO STRIKE RESPONSE TO PROPOSED UNDISPUTED FACTS
Pursuant to this Court’s Standing Orda Civil Procedures, Deputy Cotton as the
movant was required to file a statement afgmsed undisputed facts supported by citations to
the evidentiary record. Curry waequired to admit or denyaaproposed undisputed fact and
to support each denial with &ation to the evidentiary record. Deputy Cotton properly filed a
statement of proposed undisputed facts. (8el at PagelD 61—-62). Plaintiff Curry filed a
response, but she failed to support each denialanbation to evidentiargecord. (Doc. 15-5.)
The purpose of the briefing requirement isitt the Court in the efficient disposition of
summary judgment motions. The Court requested Curry’s counsel ¢oréilesed response to
Defendant’s Proposed Undisputed Facts Wwitemplied with the @inding Order on Civil
Procedures. The Court undesd that defense counsel was mnfied about the Court’s request
to Curry’s counsel. Curry complied with the regtby filing a revise®Response to Undisputed

Facts. (Doc. 20.)
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The Court will not strike the revised Resmse to Proposed Undisputed Facts because
Deputy Cotton has not been prejudiced by its ssbion. Curry relies on her Affidavit, the
surveillance videos, and photoghe of her injuries to suppdner denials of the Deputy
Cotton’s proposed statement of fatt€urry previously cited to this evidence in her brief
opposing the summary judgment motion. Deputy @ottoes not identify any respect in which
the revised Response is inconsistent withatfggiments Curry made frer previous summary
judgment filings. The Court’s analysis oetbending Motion for Summary Judgment was not
altered by consideration of the revised Resptm$&roposed Undisputdehcts. Accordingly,
the Court will deny thélotion to Strike.

V. CONCLUSION

For the foregoing reasons, Defendant’s Motion for Summary Judgment (Doc. 13) and

Motion to Strike (Doc. 21) arBENIED.

IT 1S SO ORDERED.

S/Susan J. Dlott
Judge Susan J. Dlott
United States District Court

2 The Court notes for the racbthat the Court did not analyze or corsithe exhibits filed by Curry at CM/ECF

Doc. 18. The exhibits concern alleged prior bad acts by Deputy Cotton. Curry offers thrcewinl establish that
Deputy Cotton, in her words, “has been the aggressomitasisituations and responds with aggression and force at
the slightest provocation.” (Doc. 15 at PagelD 261-&2i)ry’s evidence is not admissible for the purpose for
which it is offered. “Evidence of a crime, wrong, or othetis not admissible to proaeperson’s character in order
to show that on a particular occasion the person actedandacce with the characterFed. R. Evid. 404(b)(1).
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