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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
ASHLEY L. SEIG, CASE NO.: 113-CV-672
Plaintiff, JUDGE MICHAEL R. BARRETT
V.
MERCY FRANCISCAN AT SCHROEDER

Defendant.

OPINION AND ORDER

This matteris before the Court on Defendant Mercy Schroeder’'s Motion for Summary
Judgment (Doc. 8), Plaintiff Ashely Seig’'s response in opposition (Doc. 14), and Defendant’
reply and supplemental reply (Docs. 18, 19Fhis matter is now ripe for review.

l. FACTUAL OVERVIEW

The specificadmissiblefacts to which the parties cite in their respective briefs, as
construed in the light most favorable to Plaintiff, are as folldws:

Plaintiff worked for the Mercy system from May 10, 2010 through May 8, 2012. (Doc.
1, Pageld 2; Doc. 4, Pageld 58, 60). She began her career with Mercy Franciscan Terrace as a
StateTested Nurse Aid in May 2010. (Doc. 1, Pageld 2; Det, Bageld 58). In or about

October 2011Plaintiff transferred to Mercy Franciscan at Schrq&chroder”)after becoming

! The reply and supplemental reply appear to be almost identical except thiet af @imtents, statement
of the issues, and summary of the argument were included in the supjaler@ply.

2 The Court notes that Plaintiff relies on only the followindner brief in opposition to summary judgment
(1) paragraphs -11, 1315, and 33of the Verified Complaint (Doc. 1) (2) several excerptérom Plaintiff's
deposition(Doc. 81, Pageld 58, Il. 8 and 1325, Pageld 62, Il. 2); (3) three unauthenticated and unsworn
statements from Plaintiff's eworkers (Doc. 141, Pageld 1746); and (4) the nehinding Ohio Department of Job
and Family Services’ Determination of Unemployment CompensatiorfiBefizoc. 142, Pageld 17-78).
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a Licensed Practical Nurseg(Doc. 1, Pageld 2; Doc-B Pageld 5%0). Tom Schindler and
Marcie Calvert supervised Plaintiff at Schroder. (Doc. 8-1, Pageld 62-63).

From the outset of her employment at Schroder, Plaintiffike an “outsider” who was
not being accepted into the workplace culture. (Det, Bageld 62, 99 Near thesame time
as her transfer to Schroder, Plainbcame pregnant. One of Plaintiff's\aorkers at Schroder
also was pregnant at the sanmaet (Doc. 81, Pageld 73). Unlike her amorker though,
Plaintiff preferred to be private about her pregnancy. (ld.).

Plaintiff's first discipline occurred on or about February 27, 2012 for an ektk-in.
(Doc. 81, Pageld 8@1; Doc. 83, Pageld110)? Plaintiff does not believe everyone knew
about her pregnancy at that time, and she did not have any knowledge that heneisagli
motivated by her pregnancy. (Doc. 8-1, Pageld 80-81).

At some point, Plaintiff's cavorkers and supervisors &lécame aware of her pregnancy.
(See, e.gDoc. 81, Pageld 684, 74)> After Schindler found out, he made repeated comments
to Plaintiff such as: “What’'s going on?”; “How is the baby?”; and “What keldoctor say?”
(Id., Pageld 74). Schindler made similar comments to the other pregnant emplay28. (I
Plaintiff explained the reason for the questioning as: “They didn’t want me thtewas obvious

from the getgo, like | said, | was an outsider. | was just there because | tnausferheydid

®Plaintiff testified: “From the very beginning, it was justinde . . . | was an outsider. | mean, | had
worked at Mercy for years before that, and | transferred tonabnélding, and that's how | was made to feel. |
wasn't part of their Mercy family per se . . .. [F]Jrom Day One, likaid, | was an outsider. They didn't want me

there, and they would find any reason to get rid of me. And it proceededworgetand worse down the line. . . .
There were comments made when | got hired that | was only there because Irédnsfér (Doc. 81, Pageld 62
63).

*Plaintiff does not dispute the authenticity or admissibility of the Februaty 2012 coaching
documemation. (See generallfpoc. 14).

*The record cited by the parties is unclear as to when Plaintiffgockers and Schindler actually learned
of Plaintiff's pregnancy, and Plaintiff does not indicate her brisfiamgy specific timeframe where she batigthey
had actual knowledge of her pregnan¢poc. 14).

®The parties provide no information as to the employment status efrtipoyee.
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not want me in that building. And any excuse they could find to get rid of me, they vegre [si
They wouldn’t say what it was.” (Id., Pageld 99). Other than inquiring about Plarjoty
restrictions, however, Schindler never questioned Plaintiff about whether she could db her j
because of her pregnancy. (Id., Pageld 95). Another nurse also made a comment to Plaintif
along the lines of “Oh boy, you're pregnant. This isn’t going to go over well.” (Id., Pageld 64)
Plaintiff does not indicatéhat sentiment was ever condor@expressed by Schindler, Calvert

or any othedecisionmaket

Plaintiff generally avershat shealsowas physically injured through an act of violence
initiated by a registered nurse while employed at Schroder after shedecagnant. (Doc. 1,
Pageld 3). She further avers that she “approached defendant to complain of thisditmand
hostile work environment and to seek the work for which she had been trained and under
conditions that are consistent with her position and condition of being pregnant.” (Id.). &he als
avers that she “was ordered to perform duties that were contrary to rdlesgatations of the
Ohio Department of Health and not in the best interests for the treatment of padients
Schroder. (1d.).

On April 19, 2012, Plaintiff was disciplined and given a final written counselingvioe
leaving medication at a residenbsdside. (Doc.-4, Pageld 81; Doc.-8, Pageld 111). She
disagrees as to the facts upon which the discipline was based but she did not fNearecegrie
(Doc. 81, Pageld 884). Phintiff concedes that Defenddmtlieved she left the medicine at the
bedside and that doing so would be a serious violation of policy. (BElhd?8&geld 85; Doc.-8,
Pageld 118). Plaintiff testified that no one said or did anything to lead her to believe this

discipline was motivated by her pregnancy. (Doc. 8-1, Pageld 85).

"Plaintiff does not dispute the authenticity or admissibility of Apeil 19, 2012corrective action (See
generallyDoc. 14).



Thereafter, Plaintiff was involved in a public disagreement with apnegnant ce
worker, Myka Bellisari. (Doc.4, Pageld 88, 92). Following that incident, Bellisari, who was a
new hire with no prior disciplinary history, was immediately mowea ffinal written warning.
(Doc. 85, Pageld 114). Plaintiff, on the other hand, was terminated, which was the next
disciplinary step based upon her disciplinary history. (ld.).

Plaintiff's May 8, 2012 termination document indicates that Plaintiff was terminaited f
series of cumulative events. (Doc28Pageld 1089)2 Those events includehe public
altercation with her cavorker, an incomplete assignment sheet, improper glgcdvising a
nurse on substitution of medications, a failure moety respond to a resident call light, a failure
to timely deliver medications, and a failure to assist a resident in the seahar fgasses. (ld.,
Pageld 108).

Plaintiff avers that she suffered a loss of income, humiliation, embarrassameht
intimidation, as well as a loss of confidence in her ability to perform in a positiavhioh she
has been trained. (Doc. 1, Pageld 4).

. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as toany material fact and the movant is entitled to judgment as a matter dffad. R. Civ. P.
56(a). A dispute iSgenuin€ when ‘the evidence is such that a reasonable jury could return a
verdict for the nonmoving party.Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A
fact is“material only if its resolution affects the outcome of the suit.

On summary judgment, a court must view the evidence and draw all reasonable

inferences in favor of the nonmoving partylatsushita Elec. IndusCo. v. Zenith Radio Corp.

®pJaintiff does not dispute the authenticity or admissibility ofMay 8, 2012 termination documeniSee
generallyDoc. 14).
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475 U.S. 574, 587 (1986). The moving party has the burden of showing an absence of evidence
to support the nonmoving party's caseelotex Corp. v. Catrety77 U.S. 317, 325 (1986).

Once the moving party has met its burdepraiduction, the nonmoving party cannot rest
on his pleadings, but must present significant probative evidence in support ofmpkiot to
defeat the motion for summary judgmernderson477 U.S. at 249The mere existence of a
scintilla of evidene in support of the [nonmoving parg} position will be insufficient; there
must be evidence on which the jury could reasonably find for the [nonmoving 'paltly]at
252. Entry of summary judgment is appropriadgainst a party who fails to make aaing
sufficient to establish the existence of an element essential to thasmasdg, and on which that
party will bear the burden of proof at trialCelotex 477 U.S. at 322.

1. ANALYSIS

Plaintiff assertshe following claims against Defendan{l) pregnancy discrimination
under 42 U.S.C. 88 2000e(k) and Ohio Rev. Code § 4112.02(A); (2) wrongful terminatien
Ohio lawin violation of public policy established under the Civil Rights Act of 1964 (Titlg, VI
42 U.S.C. § 2000e, et seq. and related state statutorydad/(3) infliction of emotional distress
under Ohio common law.(Doc. 1). Defendantmovesfor summaryjudgment on each of
Plaintiff's claims.

A. Pregnancy Discrimination

Plaintiff alleges pregnancy discrimination under both federal and state lav, a

specifically, Title VI, as amended by the Pregnancy Discriminatian sk chapter 4112 of the

° The Complaint references only Title VII, bDefendanindicates that Plaintiff also has alleged wrgful
termination in violation of public policy under Ohio Rev. Code 8§ 4112.02(A) atal Rév. Code § 4123.90.
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Ohio Revised Codé? The federal law provides that “women affected by pregnancy, childbirth,
or related medical conditions shall be treated the same for all employeheet purposes . . .
as other persons not so affected but similar in their ability or inatoliyork . . . .” 42 U.S.C. §
2000e(k). It therefore is unlawful for an employer to discharge or othedisiseminate against
an employee because she is pregnant. 42 U.S.C. §-2080eSimilarly, Ohio Rev. Code §
4112.02(A) prohibits employers frormdiscriminating against or discharging any employee
because of the employee’s sex, and the phrase “because of sex” also is read to mean “because of
or on the basis of pregnancy, any iliness arising out of or occurring during the course of
pregnancy, childbirth, or related medical conditions.” Ohio Rev. Code § 4112.07{&).
federal and state pregnancy discrimination claims generally are evaluated thedsame
standards.Tysinger v. Police Dep'463 F.3d 569, 572 (6th Cir. 2006).

A plaintiff may survive summary judgment on a pregnancy discrimination claingu
either direct or circumstantial evidence of discriminati@gee Logan v. Denny’s, In@59 F.3d
558, 56667 (6th Cir. 2001).Direct evidencas evidence that requires no inferences to conclude
that unlawful discrimination was a motivating factor in the employer’'s actibmwalle v.
Reliance Med. Prods., IncG15 F.3d 531, 5434 (6th Cir. 2008). In this case, Plaintiff does not
argue that she presents direct evidence of pregnancy discrimingdeeDdc. 14,Pageld164-

68).1* Therefore, she must show discrimination by circumstantial evidemder thefamiliar

Although Plaintiffs Complaint refers to “sex” discrimination a®ll the arguments presented by
Plaintiff demonstrate that she does not alldigerimination on the basis of her status as a female generally but only
on the basis of her pregnancy. (Doc. 14).

1 Even if Plaintiff intended to rely upon Schindler’s allegequiries about her pregnaneywhich she
does not argue anywhere in her response in oppositiery., “What's going on?”; “How’s the baby?”; and “What
did the doctor say?”), those general inquiries are not direct evidence dindlistion. See e.g., Hedrick v. W.
Reserve @re Sys 355 F.3d 444, 455 (6th Cir. 2004) (holding that in a disability discrimination catgeament of
concern by a supervisor that the claimant cannot perform thénjguestion is a valid inquiry that is not direct
evidence of a bias against the hangfd);Blaney v. Cengage Learninijo. 1:09¢cv-934, 2011 U.S. Dist. LEXIS
43780, at 11-12 (S.D. OhioApr. 22,2011) (stating that direct evidence must be an actual statement proglaimi
animus, not an isolated, ambiguous, or abstract comrfuitinty Pheps v. Yale Sec., Inc986 F.2d 1020, 1025 (6th
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McDonnell Douglasframework.McDonnell Douglas Corp. v. Greed11l U.S. 792, 8024
(1973);Clay v. United Parcel Serv., In&d01 F.3d 695, 703 (6th Cir. 2007).

1. Primafacie case

To establish @rima faciecase of pregnancy discrimination, Plaintifist show: “(1) she
was pregnant, (2) she was qualified for her job, (3) she was subjected to an athsenent
decision, and (4) there is a nexus between her pregnancy and the adverse entmlegision.”
Tysinger 463 F.3d at 578nternal quotations omitted)Plaintiff may satisfy the fourth element
by showing that she was treated less favorably than gmoected employee whe similarly
situated in all relevant respectfd. at 574(citing Ercegovich v. Goodyear Tire & Rubber Co.
154 F.3d 344, 353 (6th Cir. 1998)). Defendanly challenge the fourth element of thgrima
faciecase.

Plaintiff arguesthat a similarly situated nepregnant employee was granted more
favorable treatment than Plaintiff. Presumably, Plaintiff intends to campanrself toMyka
Bellisari, a nonpregnant caworker® Plaintiff appears to argue that because she was termhinate
and Bellisari was noterminatedas a result of the same incident, Bellisari was treated more
favorably than Plaintiff. The disciplinary history of Plaintiff and Belisaowever, warrants the
differential treatmentand Plaintiff has not shown otherwisBriorto the incident, Plaintiff had a
disciplinary record that included a coaching documentation on February 27, 2012 for an
improper clockin and a final written counseling on April 19, 2012 for twice leaving medications

at a resident’s bedside. In contraBellisari was a new employee who did not have a prior

Cir. 1993)) Nor does anonsupervisor’sisolated comment about her pregnancgnstitutedirect evidence of
discrimination. Morgan v. New York Life Ins. C&59 F.3d 425, 4333 (6th Cir. 2009).

12 pjaintiff's response in opposition does not specifically identify the comparaii@mtected employee.
(Doc. 14, Pageld 166). Myka Bellisari, however, is the only potettialparator thathe Court is able to identify
from the briefings.



disciplinary record. As a result of the incident, Plaintiff was moved to the texto$her
progressive discipline, which was terminatioBellisari, on the other handyypassedhe first
two stepsof the progressive discipline and wiasmediately put on théhird step of discipline
right before termination.Given thediscrepancies in theisciplinary histores, the Court cannot
conclude that Plaintiff and Bellisari were similarly situat€ampbd v. HamiltonCounty, 23 F.
App’x 318, 325 (6th Cir. 2001) (“Differences in . . . disciplinary history may eshatiist two
employees are not similarly situated.9ee also Wilson v. Cleveland Clinic Foyn879 F.
App’x 392, 404 (6th Cir. 2014)"“[T]o be deemed similarly situated in the disciplinary context,
the individuals with whom the plaintiff seeks to comparéghleis treatment must have. .
engaged inhe same conduct without such distinguishing or mitigating circumstances thldt wo
distinguish their conduct or the employer’s treatment of them for it.”) (qudEggovich 154
F.3d at 352) (additional internal quotations omitteds such, theCourt cannot conclude that

Plaintiff was treated less favorably than a similarly situatedprotected employe¥'.

3In her response iapposition, Plaintiff does not dispute that the disciplinary histories vitieeet or the
basis/legitimacy of her prior discipline.S€eDoc. 14). Rather, she appears to contend that she and Bellisari
engaged in unequal conduct such that it was uméadiscipline Plaintiff at all As Defendantpoints out, her
argument lacks any factual support, as the only evidence relied uporaiby§iffPare unauthenticated, unsworn
statements opurported ceworkersthat Plaintiff offers for the truth of the mats asserted (Doc. 14, Pad)@éb9),
which are inadmissibleSigler v. Am. Honda Motor C0532 F.3d 469, 481 (6th Cir. 2008) (holglithat the district
court “improperly considered” unsworn, hearsay evidence in degidi grant a motion for summary judgment);
Terrenos v. Valley Enters. of Ohio, LLRo. 1:18cv-01555 2011 U.S. Dist. LEXIS 127419, a2% (N.D. Ohio
Nov. 3, 2011) ([T]he Court does not construe any changes to Federal Rule oP@eikdure 56 as abolishing the
requirement that documents submitted in support of or in opposition to a nimtisammary judgment must be
sworn documents of evidentiary quality.Bruitt v. Habilh No. 3:16¢v-108,2011 U.S. Dist. LEXIS 2738at *16
(W.D. Ky. Jan. 11, 20)1(“Unsworn documents or reports cannot be considered in a motion for summary
judgment.”);Fox v. Brown Mem. Home, Ind&o. 2:09¢cv-915,2010 U.S. Dist. LEXIS 131543 (S.D. Ohio Dec. 2,
2010) (finding that an unsworn document was not properly before the tdistuit for consideration in omection
with a motion for summary judgment)nadmissible evidence is not properly considered on summary judgBeent.
Alpert v. United States481 F.3d 404, 409 (6th Cir. 200{) [E]videncesubmitted in opposition to a motion for
summary judgmentnust beadmissible. . . Hearsay evidence. . must be disregarded).{quotingU.S. Structures,
Inc. v. J.P. Structures, Inc130 F.3d 1185, 118®th Cir. 1997)) Further,Plaintiff has presented no evidence that
nonprotected employeasho engaged in coduct similar to her conduetere not disciplined, and the Court is not
requiredto search the record for some piece of evidence that might stave off sujndgment. U.S. Structures
130 F.3d at 1191 (citingtreet v. J.C. Bradford & Cp886 F.2d 14721479380 (6th Cir. 1989)).
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Plaintiff's other attempts to demonstrate causation are insufficient to creaeume
issue of material fact. Plaintiff relies on the ultimate decision from the Ohio Depamndob
and Family Services for Unemployment Compensation, wisiaiot demonstrably tied to any
specific facts ands not binding on this CourtMurray v. Kaiser Permanent®2 F. App’'x 725,
727 (6th Cir. 2002) (recognizing that the decision of the Ohio Department of Job and Family
Services has no beagnon an employment discrimination case in federal cosdg also
Alexander v. CareSourc®&76 F.3d 551, 563 (6th Cir. 2009) (affirming district court’s decision
to give no evidentiary weight to an Ohio Civil Rights Commission determination where
condusions were not tied to any specific facts and it was unclear what evidenogdbtgator
consideredn reaching her conclusion). That legal conclusion thus fails to create a genuee iss
of material fact as to causation.
Next, Plaintiff makes corgsory and unsupported legal statements in an attempt to
demonstrat@ nexus between her pregnancy and terminatgpecifically, she states:
On numerous occasions, Plaintiff requested Defendant to provide proper work
accommodation due to her pregnancy and complained about the intimidation
and hostile work environment. However, Defendant failed to take any action
to provide Plaintiff with alternative assignment or light duty. Defendant was
reluctant to provide Plaintiff with such accommodation as permitted by EEOC.

This clealy shows that [Defendanhad an] indifferent attitude towards
Plaintiff.

(Doc. 14, Pageld 1667). The only evidentiary support provided for these statenaeatthe
similarly conclusory and vague statement®laintiff's Verified Complaint. (Do. 1, Pageld 3).
“At the summary judgment stage, Plaintiff may not rely on [her] legal conclusioribe
Complaint, even if verified.”Terrenos v. Valley Enters. of OhiNo. 1:10¢v-01555,2011 U.S.
Dist. LEXIS 127419, at 15 (N.D. Ohio Nov. 2011). ‘Although statements in a verified
complaint may function as the equivalent of affidavit statements for purpossgnuhary

judgment,” affidavits that contain only conclusory allegations without supportitgjdiad naked
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conclusions of law are insufficient to defeat a motion for summary judgm&mmon v.
Appalachian Coal Props400 F. App’s 43, 49 (6th Cir. 2010) (citit@plindo v. Precision Am.

Corp, 754 F.2d 1212, 1216 (5th Cir. 19850 exander v. CareSourcé76 F.3d 551, 560 (6th

Cir. Ohio 2009) Here, the Verified Complaint is entirely devoid of any details as to when she
complained, how many times she complained, to whom she complained, what she complained
about each time, and what specific response was given by those to whom she com@imieed

this absence of specifics, it cannot be said that the statements in the Veriingdiai@o are
sufficient to create a genuine issue of material fact as to caustidocordingly, Plaintiff has

not met her burdefor the fourth element of hgrima faciecase and summary judgment on her
pregnancy discrimination claim is warranted.

2. Legitimate Business Reasons and Pretext

If, however, Plaintiff was able to make grima faciecase of discrimination, then the
burdenwould shiftto Defendantto prove a legitimate, nondiscriminatoogsis for the adverse
action.Texas Dep't of Community Affairs v. Burdidé0 U.S. 248, 2586 (1981). IfDefendant

carriesthat burden, the®laintiff must show that the legitimate, nondiscriminatory basis is, in

14 Although Plaintiff's position is less than clear, the Court notes thattifldias presented no evidence
that she was treated differently than a4pootected employesesimilar in his/her ability to workvith respect to any
of her requests or complaints. As the Sigincuit has recognized, “the Pregnancy Discrimination Act da#s n
require preferential #atment for pregnant employe&ather, it mandates that employers treat pregnant employees
the sameas nonpregnant employees who are similarly situated regthect to their ability to work.Tysinger v.
Police Dep’t 463 F.3d 569575 (6th Cir. 2006)see alsdReeves v. Swift Transp. Co., |46 F.3d 637 (6th Cir.
2006) (rejecting a clainvhere plaintif was seeking preferential light duty treatment as beyond the mandates of the
Pregnancy Discrimination Act)

15 Although not argued by PlaintifseeDoc. 14) the Court notes that “[tjemporal proximity betwetbe
employer’s learning of an employee’s pregnancy and an selvemployment action taken with respect to that
employee” may be sufficient to support an inference of pregnancy disation. Asmo v. Keane, Inc471 F.3d
588, 594 (6th Cir. 2006). However, “proximity alone may not survive sugnjudgment . . . nodoes it necessarily
imply causation.” Chandler v. Specialty Tires of Am. (Tenn.), Jn283 F.3d 818, 826 (6th Cir. 2002). Here,
Plaintiff has not identified when the employer became aware of her pregmahow ttat relates to her termination
(See gemally Doc. 19), and it is well settled that the rmoving party must cite specific portions of the record in
opposition to a motion for summary judgment and that the Court iseqoired to search the record for some piece
of evidence that might stavef@ummary judgment).S. Structures, Inc130 F.3dat 1191 (citingStreet, 886 F.2d
at 147980).
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fact, only a pretext to hide tltkscrimination Id. at 256 (citingMcDonnell Douglas411 U.S. at
804-05).

Here, Defendanthas met its burden of articulaing legitimate nondiscriminatory
business reasons for terminating Plaintiff. Specifically, Defendarfogét evidence showing
that Plaintiff was terminated on May 8, 2042 the last step of her progressive disciplorea
series of cumulative events, which includegublic altercation with a eworker, an incomplete
assignment sheet and improper click a prohibited substitution of medications between
residents, a failure to timely respond to a resident call light, a failure to timelyedaiv
resident’s medication, and a failure to assist a resident in a search foadsasgl Therefore, the
burden shifts to Plaintiff to prove pretext.

To prove pretext, Plaintiff must produce sufficient evidence from which thecpuiy
“reasonably reject [Defendask explaration” and infer that Defendant “intentionally
discriminated” against heBraithwaite v. Timken Cp258 F.3d 488, 493 (6th Cir. 2001). To do
so, Plaintiff mustallege more than a disfe over the facts upon whicletdischarge was based
Id. at 494. She must set forth evidence that demonstrates Defendant tidmestly believe
in the proffered nowiscriminatory reasafor the adverse employment actionld. To
determire whether Defendanhad anhonest belief,the Court must consider whether the
employer can establish itseasonable relianten the particularized facts that were before it at
the time the decision was madiel. This Court must not second guess the business judgment of
the employer, but simply evaluatevhether the employer gavan honest explanation of its
behavior.” Hedrick v. W. Reserve Care Sy8b5 F.3d 444, 462 (6th Cir. 2004).

Plaintiff may show pretext in three interrelated wayBirst, she can show that the

proffered reason had no basis in fact. To do so, she must produce evidence to show that the
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reasons given by the employer simply did not happéanzer v. Diamond Shamrock Chemicals
Co, 29 F.3d 1078, 1084 (6th Cir. 1994). Second, she can show thatofifered reason was
insufficient to motivate the adverseiact Id. Ordinarily, to establish the insufficiency of the
proffered reasons, the plaintiff must show thather employees, particularly employees not in
the protected class, were riimed even though they engaged in substantially identical conduct to
that which the employer contends motivétedactions towards the plaintifid. Third, she can
adduce evidence that shows the proffered reason did not actually motivate the adtrensid.
When a plaintiff attempts to prove pretext in this manner, the plaintiff

admits the factual basis underlying the employer's proffered explaraaitb

further admits that such conduobuld motivate dismissal. The plaintiff's

attack on the credibtl of the proffered explanation is, instead, an indirect

one. In such cases, the plaintiff attempts to indict the credibility of his

employer's explanation by showing circumstances which tend to prove that

an illegal motivation wamorelikely than that offered by the defendant. In

other words, the plaintiff argues that the sheer weight of the circumstantial

evidence of discrimination makes itnfore likely than ndt that the
employer's explanation is a pretext, or coverup.

Id.

In evaluating pretext, cowwtshould not apply the three tests in a formalistic man@dren v.
Dow Chemical Cq.580 F.3d 394, 400 n.4 (6th Cir. 2009%retext is a commonsense inquiry:
did the employer fire the employee for the stated reason of nit? The court mustask
whether the plaintiff has produced evidence that casts doubt on the employer'stexpkamd

if so, how strong [that evidence] isld.

Although Defendantprovided multiple reasons for Plaintiff’'s terminatioRlaintiff's
pretext argumentocuses solelyon Defendant’geliance onthe incident between Plaintiff and
Bellisari. (Doc. 14, Pageld 167). She contends thatincident lacked anlyasis in facor was
insufficient to warrant her termination. In support of her pretext argumenttifPleelies only

on evidence that Defendachallenged as insufficient to create a genuine issue of material fact.
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(Doc. 14, Pageld 167)As this Court previously has agreed that the evideaomotcreate a
genuine issue of material fact, Plaintiff cannot relyitde show pretext. In any event, Plaintiff
has not presented evidencaittivould show that the incident simply did not happeto show
that the action was insufficient to motivate the adverse action. Plaintiff doesmestcthat the
there was a cdrontation with Bellisari, but instead disputes faetsof the incidentwhich is
insufficient toestablish pretext.Further, she has not set forth evidence that a similarly situated
non{pregnant employee was treated more favorably than her, as egpglagveously.

While Plaintiff does not address ththird method of proving pretext, the Court
neverthelessonsiderst here. Giving Plaintiff a favorable construction, her evidence of pretext
includes: (1) an isolated comment by avwsarker about her pregnancy; (2) innocuous inquiries
by Schindler about her pregnancy; and (3) an incident involving Bellisari afiehwlaintiff
was terminated as the next step in her progressive discipline while Bellisanmvwesliately
placed on the third step of herogressive discipline despite no prior disciplinary histomhat
evidence singly and in combination fails to show that an illegal motivation was melsett&n
that offered by Defendant. As previously explained, the differential disciplifdaaitiff and
Bellisari was warranted based on their different disciplinary histoaed, Plaintiff has not
otherwise shown that Defendaatted inconsistently by imposing such discipline under the
circumstance$® Further, the isolated comment by a-worker laks any connection to a
decisionmakeror to her termination, and thufgils to raise an inference @af discriminatory
motive!” Likewise, he innocuous inquiries of Schindler about Plaintiff's pregnancy are

insufficient to transformwhat otherwise has beam lonest explanation for Defendantenduct

'81n any event, as previously explained, the unsworn and unauthenticatecestatepon which Plaintiff
relies are inadmissibleMoreover, the dates of the statements are different and not alldeoimith the date of the
incident involving Plaintiff and Bellisari.

" Indeed Plaintiff does not even rely on this evidence in her pretext argurt2at. 14, Pageld 167).
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into a pretext for discriminatiolf. Indeed, Plaintiff denied that any of tHecisionmakersever
said or did anything to lead her to believe her discipline was motivated by her mrggha
Therefore Plainiff has not met her burden as to pretext #re Courtwill not second guess the
business judgment of Defend#fit.
3. Mixed motive

Alternatively, Plaintiff appears to argue that her claim should be analyzadrased
motive” case.See Desert Palace, Ine. Costa539 U.S. 90, 982003). This, however, does not
relieve Plaintiff of the ultimate burden of demonstrating at least a genuine issue ofaiaier
as to whether pregnancy discrimination was at leastotivating factorin the decision to
terminate her.Tysinger 463 F.3d at 578 (citinglill v. Lockheed Martin Logistics Mgmt., Inc.
354 F.3d 277, 286 (4th Cir. 2004) (en banc) (obsgrpwstbesert Palacehat regardless of the
type of evidence offered, direct or circuanstial, and regardless of the theory asserted, single
motive or mixed motive, the ultimate question remains the same: whether sufficiemtcevide
has been produced to support a finding that the protected trait actually motivated theegmplo
adverse awmon)). Under any of these theories, Plaintiff's evidence falls shodredting a
genuine issue of material faftdr the same reasons set fogreviously in the analysis of her
discrimination claim

B. Wrongful Termination

18 plaintiff testifiedthat the other pregnant employee received similar comments from Bchimat no
evidence has been presented to show that she was subject to any discipifia@anable treatment.

9 plaintiff does not specifically point to the termpb proximity betveen Defendantearning of her
pregnancy and her termination as evidence of pretext. However, the law isettldtl that timing alone is
insufficient to establish pretexDonald v. Sybra, In¢.667 F.3d 757, 7B(6th Cir. 2012) (“[T]he law in this cigt
is clear that temporal proximity cannot be the sole basis for finglietext.”) (citingSkrjanc v. Great Lakes Power
Serv. Co.272 F.3d 309, 317 (6th Cir. 2001)).

2 Indeed, Plaintiff testified thabefendant wasnotivated from the outset of her employment to get rid of
her because of a ngeregnancy reason, that is, her status as an “outsider.”
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According to the Complaint, Plaintiff's wrongful termination claim under Ohio law is
premised on a violation of Title VIl. Defendant represents that Plaimdidf lzas indicated that
she relies on the public policy established under the Ohio Civil Rights Act in Ohio Be®.8C
411.02Q) and the discrimination provisions of Ohio’s Worke€gmpensation law in Ohio Rev.
Code § 4123.90. While unclear, Plaintiff also appears to suggest that her wrongful discharge
claim is based on the public policy against the discharge of whistleblosset &rth in Ohio
Rev. Code. § 4113.52.

Employment in Ohio is governed, with some exceptions, by the employmaeuill at
doctrine. Leiningerv. Pioneer Nat'l Latex115 Ohio St. 3d 311, 312 (2007). An employer
generally may terminate an-atll employee for any reason at any time and that terminated at
will employee may not sue the employer for wrongful dischatde.Ohio, however, recognizes
an exception to thatwill doctrine for a wrongful discharge claim when the discharge violates
public policy, which is commonly referred to asaeeleyclaim. Pytlinski v. Brocar Prods.,
Inc., 94 Ohio St. 3d 77, 78 (2002) (cititgyeeley v. Miami Valley Maintenance Cordtars, 49
Ohio St. 3d 228 (1990)). To prove a claim for wrongful discharge in violation of public policy, a
plaintiff must satisfy four elements: (1) a clear public policy manifested in stééeleral law
(clarity element); (2) dismissal under circuarstes like those involved here would jeopardize
that public policy (jeopardy element); (3) dismissal motivated by conduct relatee fmublic
policy (causation element); and (4) lack of an overriding business justificatitre employer
for the dismissal (overriding justification elemen@ollins v. Rizkana73 Ohio St. 3d 65, 690
(1995). The first two elements present questions of law to be determined by the Kizuthev
last two elements present questions of fact for the trier of ldGtsee also Hale v. Volunteers of

Americg 158 Ohio App. 3d 415, 424 (Ohio Ct. App. 2004).
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Where an awill employee’s commoitaw claim embodies only the public policy set
forth in Ohio Rev. Code § 4113.52 (the whistleblower statute), the employee mugy strict
comply with the requirements of that statukaulch v. Structural Fibers78 Ohio St. 3d 134, 162
(1997); see also Hale158 Ohio App. 3d at 425. Here, Plaintiff sets forth no argument or
evidence that she has complied with the requirements of 85PL1 Accordingly, Plaintiff
cannot maintain a public policy claim based on § 4113.52.

While an atwill employee may maintain a commew publicpolicy claim regardless
of whether she complied with the strict requirements of § 4113.52, to do so sheentift fd
source of public policy separate from the public policy embodied in [§ 4113.%2])Ith, 78
Ohio St. at 162see also Halel58 Ohio App. 3d at 425. The only policies so identifiedl#te
VII, Ohio Rev. Code § 4112.99 and Ohio Rev. Code § 4123.90. Those statutes embody clear
public policiesagainst discrimination and/or retaliatiorLeininger, 115 Ohio St. 3d at 315
(holding that ADAandOhio Rev. Code 8112.14 satisfy the clarity elemen§utton v. Tomco
Machining, Inc, 129 Ohio St. 3d 153, 160 (2011) (concluding that Ohio Rev. Code § 4123.90
“expresses a clear public policy prohibiting retaliatory employment action shgaujured
employees).*

Plaintiff's claim fails, however, on the jeopardy elementcass such as this “where the
right and remedy are part of the same statute that is the sole source of thegidyliopposing

the discharge, the test for determining the jeopardy element is whethentldyr provisions

2L Plaintiff does not explain or even address how wluekers compensation statute is applicable here;
neverthelesst will be addressedrsce it was raised by Defendaarid not countered by Plaintiff. Furth@laintiff's
response in opposition does not indicate that she is arguing that shetalmted against for reportitigat she was
ordeedto perform duties thawere contrary to the rules and regulations of the Ohio Departmergadth-and not
in the best interest for the treatment of residents at SchrofleeD¢c. 14, Pageld 1712). She also hawslentified
no specific rule or regulatios and has providehsufficient evidence to demonstrate she told anyone at Schroder or
the Ohio Department of Health about the order or the potential violatiofSee id. Pageld 159, 1712).
Therefore, even if she had made such an argument, she would not have estabtigtaecublic policythat her
termination would jeopardize the public policy, or that her dismissalm@tivated by conduct related to the public

policy.
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adequately protect society’s interest by discouraging the wrongful cond8atton 129 Ohio

St. at 161 (citing-eininger, 115 Ohio St. 3d a817). Given that Ohio courts repeatedigve

held that Title VII, Ohio Rev. Code 8§ 4112, and Ohio Rev. Code § 4123.90 provide adequate
remedies to protect the public interest against discriminatory and/or retaliatarnynations,
Plaintiff is unable to satisfy the jeopardy element of her wrongful terminef@m. Carrasco v.
NOAMTCInc., 124 F. App’x 297, 304 (6th Cir. 20p4holding that Title VII and Ohio Rev.
Code 8§ 4112 provide adequate remedies to vindicate Ohio’s public policies against unlawful
employment discrimination and therefore adedyapeotect the society’s interestjreen v.

CGI Technologie® Solutions 911 F. Supp.2d 513 (N.D. Ohio Nov. 28, 2012) (recognizing
that both Title VII and Ohio Rev. Code4112 provide adequate remedies to protect society’s
interests);Bickers v.W. & S. Life Ins. C9.116 Ohio St. 3d 351357 (2007) (“[A]Jn employee

who is termnated from employment while receiving workers compensation has no cetamon
cause of action for wrongful discharge in violation of the public policy underlRrC. §
4123.90, which provides the exclusive remedy for employees claiming terminataoiation

of rights conferred by the Workers’ Compensatia.”).

Given the above conclusion®laintiff's wrongful discharge claincannot survive
summary judgment. As such, the Court need not address her remaining arguments as to
causation and overriding business justifications. Nevertheless, the Court finddatinétf's
claim would fail on these two grounds as wells explaired above, Plaintiff has not shown the
requisitecausal connectioar met her burden of proving pretext. Although the Court recognizes
that the standard for proving pretext and proving a lack of an overriding business jistitica
not necessarily idéical, Plaintiff has not explained beyond the pretext arguments how

Defendant otherwise lacked a justification that was essential and necessa\opeitation of
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the business.SeeOJI CV § 537.17(4) & cmt. The failure to establish pretext thus guides t
conclusion here, and Plaintiff's claim would fail on these bases as well.

C. Infliction of Emotional Distress

Plaintiff asserts claims fdvoth negligent and intentional infliction of emotional distress.
Both claims are discussed below.

In Ohio, “liability for negligent infliction of emotional distress arises where a bystander
to an accident suffers serious and foreseeable emotional injurigdliams v. York Int’l Corp.

63 F. App’x 808, 814 (6th Cir. 2003) (quotidghline v. Cent. Trust Co48 Oho App. 3d 280
(Ohio Ct. App. 1988)). “Ohio courts do not recognize a separate tort for negligent infliction of
emotional distress in the employment contextd. (citing Ray v.Libbey Glass, In¢.133 F.
Supp. 2d 6@, 620 (N.D. Ohio 2001 atlestad v. Corail, 75 Ohio App. 3d 184 (Ohio Ct. App.
1991)). Given that Plaintiff's claim is one for negligent infliction of emotionsirelss in the
employment context, it cannot survive summary judgment.

As for intentional infliction of emotional distress, Pldfininust show that: (1) Defendant
intended to cause emotional distress, or knew or should have known that actions taken would
result in serious emotional distress; (2) Defendacwnduct was extreenand outrageous; (3)
Defendant actions proximately caes Plaintiff's psychic injury; and (4) the mental anguish
Plaintiff suffered was seriousHanly v. Riverside Methodist Hosfg.8 Ohio App. 3d 73 (Ohio
Ct. App. 1991);see also Yeager v. Local Union,ZDeamsters6 Ohio St. 3d 369 (1983),
abrogated on other grounds Bywdling v. Weirield, 113 Ohio St. 3d 464 (2007). Extreme and
outrageous conduct occurs “only where the conduct has been so outrageous in cimaracter a
extreme in degree as to go beyond all possible bounds of decency and to be regardeduss atroci

and utterly intolerable in a civilized communityYeagey 6 Ohio St. 3d at 375.
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Having reviewed the evidence presented, the Court concludes that Plaintiff has not
provided sufficient evidence to survive summary judgment on her claimtémtional infliction
of emotional distress. Plaintiff's claim is inextricably intertwined with ¢laim for pregnancy
discrimination Not only has Plaintiff failed to prove discrimination for the reasons set forth
previously, but it also is well estighed under Ohio law that “an employee’s termination, even
if based upon discrimination, does not rise to the level of extreme and outrageous conduct
without proof of something more.”Bolander v. BP Oil C.128 F. App’x 412, 419 (6th Cir.
2005) (quotng Godfredson v. Hess & Clark, Incd73 F.3d 365, 376 (6th Cir. 1999)). “If such
were not true, then every discrimination claim would simultaneouslgrbea cause of action
for the intentional infliction of emotional distress.”ld. Thus, to survivesummary judgment
Plaintiff must present facts beyond an alleged discriminatory termination thé&a tise level of
extreme and outrageous. She has not done so in this case.

At best, Plaintiff's additional support for her claim includgsher status asnunmarried
pregnant woman in her later stages of pregnandiie time of her terminatioii2) unsupported
and conclusorgtatements in her Verified Complaint that Defendant refused to accommodate her
during the duration of her employment and pregnamay terminated her after learning she
would not perform her duties in contravention to the rules and regulations of the Ohio
Department of Healthand (3) unsupported and conclusory statementsDisndant said she
was not eligible for rehire which resedl in several employment denials. Even accepting the
evidence as truand construing it in the light most favorable to Plaintiff, those actions of
Defendantfall well short of theextreme and outrageous conduct that is required to maintain a
claim for intentional inflictionof emotional distress. Indeed, Ohio has narrowly defined

“extreme and outrageous conductilayward v. Cleveland Clinic Found759 F.3d 601, 619
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(6th Cir. 2014) (“[T]o say that Ohio courts narrowly define “extreme and outragewusiat”
would be something of an understatement.”™) (qQuoBagb v. AMR Serv€orp,, 811 F. Supp.
1246, 1269 (N.D. Ohio 1998) “[M]ere insults, indignities, threats, annoyances, petty
oppressions, or other trivialities” cannot sustain a claim of intentional iofliaf emotional
distressld. (quotingYeager 6 Ohio St 3d at 373). The outrageous behavior that supports this
type of claim requires something beyond a “tortious or even criminal” intent to cause ha
Yeager 6 Ohio St. at 37&5. Underthat standardcourts have dismissed intentional infliction of
emotional distress claims involving significantly more severe wcinthanthat presented here
Wolfe v. Thermo Fischer Scientific, Inblo. 2:08ev-933,2009 U.S. Dist. LEXIS 41702, aB*9
(S.D. Ohio May 4, 2009{finding insufficiently extreme or outrageous an employer's sexually
charged remarks, false charge of sexual harassment and false imprisohthenplaintiff for
four hours with no food or water while interrogating, intimidating, harassing abdresssg
her); Rubin v. Ford Motor C9 No. 1:04cv-836, 2006 U.S. Dist. LEXIS 51522, at *14,-18
(S.D. Onhio July 27, 2006) (finding employetistentional, offensive and unjustified pattern of
conduct (both verbal and physicalincluding poking and swearing at the plaintiff, to be
insufficiently extreme or outrageoudpab v. AMR Serv<orp,, 811 F. Supp. 1246, 1269
(N.D. Ohio 1993) (finding caworkers’display of photographs of scantily clad and naked women
and the plaintiff's receipt dpornographe, explicit photographs and sex toys in her lotkert
intolerable in a civilized society and therefore not extreme or outragdaillsy; Vill. of West
Lafayette No. 95CA27, 1996 Ohio App. LEXIS 3724t 12-13(Ohio Ct. App. May 24, 1996)
(finding empbyer's pattern of harassment, which includéalse disciplinary charges and
defamatory conduct against plaintiffasinsufficiently extreme or outrageou€fpggs v. Avon

Prods., Inc, 56 Ohio App. 3d 67, 73 (Ohio Ct. App. 1990) (allegations that plaintiff's supervisor
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continually harassed and threatened him after he suffered an accident, knowinghtcaingluct
would cause him anxiety, did not rise to level ‘Gitrocious, “utterly intolerable; or
“outrageous).

Accordingly, Plaintiff's claims fornegligent and intentionainfliction of emotional
distress must be dismissed.

V. CONCLUSION

For the foregoing reasons, DefendanMotion for Summary Judgment (Doc. 8) is
GRANTED, and all of Plaintiff's claims are hereby DISMISSED with prejudice. Tage shall
be CLOSED and TERMINATED from the docket of this Court.

IT 1SSO ORDERED.

s/Michael R. Barrett

Michael R. Barrett, Judge
United States District Court
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