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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

UGBE OJILE,
Petitioner, :  Case No. 1:13-cv-844

- VS - District Judge Michael R. Barrett
Magistrate Judge Michael R. Merz

MICK R. OPPY, WARDEN,
Correctional Reception Center,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case is before the CmuPetitioner’'s Objections (ECF No. 24) to
the Magistrate Judge’s Report and Recommendations recommending the Petition be dismissed
with prejudice (ECF No. 19). District JudgerBat has recommitted thease for reconsideration
in light of the Objections (Recommittal Order, ECF No. 25).

The case was brougpto seby Petitioner Ugbe Ojile to obtarelief from his conviction
at a bench trial in the Common Pleas CafrtHamilton County, Ohio, on various robbery
related charges and the consequent twenty-five year sentence. He pleads the following grounds
for relief:

Ground One: OQOjile’'s convictions are based on insufficient
evidence.

Supporting Facts: Ojile was convicted on all counts when the
evidence was insufficient as a matter of law to sustain the
conviction.

Ground Two: Ineffective assistance of counsel
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Supporting Facts:

A) Failure of trial counsel to serithe testimony of Qjile’s alibi
witness to explain documented flight records she sent in which
would have verified Ojile’s alibi information.

B) Failure of trial ounsel to introduce ewihce in his possession
marked “for counsel only” thadroved it was physically impossible
for Ojile to have committed the robbery on Danielle Duncan on
Counts 12 of B1007149.

C) Failure of trial counsel to suppress statements Ojile allegedly
made to “jailhouse informant”Tyrone Tanks, that was obtained
in violation of Ojile’s 8" Amendment right to counsel.

Ground Three: Due process violatiom use of impermissible
suggestive identification procedure.

Supporting Facts: Prosecutor presented single photograph of
defendants to victim two weeks bedatrial stating “These are the
guys up for trial”. Prior to that, there was no prior line-up
presented to victim.

Prosecutors action representedtestaction, and the resulting in-
court identification during trial @ tele-video hook-up (while Ojile
and Erkins were in handcuff®©\@ the only the black males in the
entire room), became the sole evidence used to convict Ojile on
Count 11 of B1007149 with absolutely no other supporting or
corroborating evidence.

Ground Four: Due process violation when prosecutor withheld
evidence that formed the basis of state’s cBsadfy violation).

Supporting Facts: Prosecutor secretshowed single photograph

of defendant to victim two weeHlsefore trial stating, “These are
the guys up for trial” and faite to notify and hand over those
pictures to defense counsel. iFhaction denied defendants an
opportunity to file a motion touppress that identification which
would have been successful based on prosecutor’s prior actions.
The resulting in-court identification was the sole evidence used to
convict Qjile on Count 1lof B1007149, with no supporting
evidence.

Ground Five: Qjile’s due process rights as guaranteed by the
Fith and Fourteenth Amendments of the United States



Constitution was [sic] violated by prosecutor's knowing use of
perjured testimony.

Supporting Facts: Prosecutor knowingly introduced perjured
testimony, failed to correct the testimony, and relied on this
testimony in closing arguments tmin a conviction. Prosecutor
introduced testimony from two iewitnesses, Amy Hoover and
Tyrone Tanks, to place Ojile dhree different robberies when
information was verified to the state by the FBI, that shows Ojile
was in jail in Illinois when two ofhe robbery's [sic] occurred, and
information was verified on the itd robbery from an affidavit
from the custodian of records f@ontinental Airlines that proved
he was not in Ohio, and it was physically impossible for Ojile to
have committed the robbery.

Ground Six: Qjile’s due process rights as guaranteed by the Fifth
and Fourteenth Amendments of the United States Constitution was
[sic] violated when QOjile was convicted and sentenced to a crime
that he was never charged with (count 26 of B-1007149C).

Supporting Facts: Ojile was denied his due process of law in
violation of the & and 14 Amendments to the United States
Constitution when he was contad on a "Conspiracy to commit
aggravated robbery", but was indicted for Aggravated Robbery on
Counts 26 of B1007149.

Ground Seven: Ojile was denied his &ih Amendment right to
confrontation.

Supporting Facts: Ojile was denied his right to Confrontation
guaranteed by the"6 Amendment, when officer Gregory Morgan
who allegedly recovered incriminag evidence from a search of
residence did not tesyifat trial; and upon dense objection officer
Bill Crock who didn’t personally observe the recovery of these
items was allowed to introduce iterimgéo evidence; and then that
evidence was the sole evidence ugedonvict Ojile with no other
supporting or corroborating evidence.

Ground Eight: Ojile was denied his Sixth Amendment right to
counsel.

Supporting Facts: Ojile's Sixth Amendment Right to Counsel was
violated when the state intentidlygplaced him in the same cell as
jailhouse informant Tyrone Tanks, for Tanks to deliberately elicit
incriminating information after Ojile was already indicted on
charges, knowing that Tanks wdube testifying for the state at



QOjile's trial, and Tanks testifies askey witness in the state's case
in chief.

Ground Nine: Ojile was denied of [sic] his Sixth Amendment
right to a fast and speedy trial.

Supporting Facts: Ojile was denied histh and 14th Amendment
Right to a Fast & Speedy Trial when the cawa spont®rdered a
fifty-five day continuance to rulen a pre-trial motion by Ojile that
was never filed, and nothing in the record indicates that the court
was considering any motion thdbrmed the basis of this
continuance, and then the couresighis continuance as its reason
to justify bringing Oijile to trialafter the expiration of time as
mandated by the Speedy Trial Statute.

Ground Ten: Ojile was denied effective assistance of counsel on
his direct appeal.

Supporting Facts: Ojile was denied effective assistance of
appellate counsel for appellat®unsel failing to raise Grounds
One (Insufficient Evidence orCounts 1, 11, 12 & 14 of
B1007149), Grounds Two (A), Grounds Four, Grounds Eight, and
Grounds Nine of this Habeas Petition in Ojile's appeal of right on
direct appeal.

(Petition, ECF No. 1.)

Ground One: Convictions Upon Insufficient Evidence

As noted in the Report, Ojile and co-defemiddenyatta Erkins were indicted in 2010 on

various robbery-related offenses arising outaokcheme to target various gamblers at two

Indiana casinos. The defendants waived a gumy were tried to the bench by Hamilton County

Common Pleas Judge Nadine AllerOn appeal the convictions were affirmed in part and

reversed in partState v. Ojile 2012-Ohio-6015, 2012 @hApp. LEXIS 5223 (I Dist. Dec. 21,

2012)! The First District made extensive findindmth of background facts and of the facts

! References herein t&tate v. Ojile, supfaare to this opinion.
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supporting conviction on the variouxidents. Those findingsejuoted in the Report and will
not be repeated here (ECF No.19, PagelD 2623-30).
The Report divided the First Ground for Rélinto sub-claimsrelating to various

convictions. Ojile has divided $i0bjections in the same way.

Sub-claim One: Conviction for Robbery of Victim Ingram (Count 2 of
Case B-1006797) and Complicity to Robbery d¥ictims Boogher, Xinyu, Adams, Li, and
Quach (Counts 22, 23, 25, 28, and 29 of Case B-1007149)

Ojile raised this claim as his Fourth Agsiment of Error on direct appeal. The Report
guotes the First District’'s decision on this assignment and concludes it reads Ohio law consistent
with precedent and cites record evidence sufficient for each element (ECF No. 19, PagelD 2633-
38).

The Objections essentially repeat argum@jile made before the Report was filed and
they do not require additional analysis here. té&\each of the convictions at issue on this sub-

claim, the State produced evidence that Ojile hkdniaubstantial stepspmsistent with his and

Erkins’ modus operandi in other casino robberydeais, to carry out robbeof these victims.

Sub-claim Two: First Aggravated Robbery ofMichael Weisbrod (Count 3 in Case B-
1006797)

In Sub-claim Two of the First Ground fételief, Ojile argues #re was insufficient
evidence to convict him on thedt aggravated robbery of Miabl Weisbrod (the robbery on
which Weisbrod was lured to his basement, apybréy tripping a circuit breaker, then tied up

and threatened with a gun).



On reconsideration, the agais made in the Report ahis sub-claim (ECF No. 19,

PagelD 2638-39) does not require elaboration.

Sub-claim Three: Aggravated Robbery of Davs Nguyen (Count 1 of Case No. B-1007149)

On reconsideration, the analygnade in the Report onishsub-claim (ECF No. 19,

PagelD 2639-40) does not require elaboration.

Sub-claim Four: Second aggravated Robbery of Mihael Weisbrod (Count 11 of Case No.
B-1007149)

On reconsideration, the analysnade in the Report onishsub-claim (ECF No. 19,

PagelD 2640) does notqeire elaboration.

Sub-claim Five: Aggravated Robbery of Dargel Duncan (Count 12 of Case No. B-1007149)

On reconsideration, the agsis made in the Report ahis sub-claim (ECF No. 19,

PagelD 2640-41) does not require elaboration.

Sub-claim Six: Aggravated Robbery and Felnious Assault of Tien Dao (Counts 14, 15,
and 16 of Case No. B-1007149)

The analysis in the Report on this stiaim (ECF No. 19, PagelD 2641-43) remains

sound in light of the ObjectionsQjile argues in his Objecns that “[w]ithout impermissibly



stacking inferences, there is insufficient evidefmea rational trier of dct to conclude that
petitioner committed this aggravateobbery.” (ECF No. 24, PagelD 2723, citiBgown v.
Palmer, 441 F.3d 347 (%Cir. 2006)). InBrownthe Sixth Circuit upheld district court grant of
relief on an aider andbettor conviction wherBrown testified he “did nobknow the perpetrator
[of a carjacking] before offering him a ride ¢ime night in question and that he had no prior
relationship with the victims” and the State offered no contrary evideltceat 352. That is
hardly this case; abundant evidence offeredth®y State showed theffiliation of Ojile and
Erkins in a common schente rob gamblers.

Ojile complains of the “stacking of inferees” to convict him on this count. Here the

victim, a native of Vietham and thus fitting theofile of Erkins’ and Ojile’s preferred targets,
testified he left te Hollywood Casino having won $1,500 at pok He drove to his home in
Colerain Township in Ohio. He was accosted by two men armed with guns. One of whom hit
him in the head with a gun. The two men follohWem into his home, tookis wallet and fled.
In the wallet were his Soci&ecurity card, two California drer’s licenses, and some credit
cards. State v. Ojile, suprdf 25-26. This is atlirect testimony. No infences are required to
rely on this testimony to conale that two men robbed Dao @inpoint of gambling proceeds
and took money, credit cards, driver’s licenses, and aS8ecurity card.

After Qjile’s arrest, police searched tipace where he was staying and found the
identifying documents. Only one inference Bseded to conclude that Ojile was one of the
robbers. No other explanation of his possessif the identifying documents is offered.

Added to this inference is Ojile’s admissioratoellmate (Tanks) thae participated in a
robbery in which identification wataken that was later found inshiesidence. That is not a

“stacked” inference, but an independent piecdaestimony which identifies Ojile as one of



Dao’s attackers.

Ojile complains of another piece of evidence relied on by the First District. At § 27 that
court found “[a]dditionally, video swueillance tapes showed Erkif@lowing Dao as he left the
casino on June 28.” In the Return of Writ Ojiledaa conclusory assertion that this finding was
not supported by the record (Memo in SupporPefition, ECF No. 5, PagelD 57). At the time
of the Report, Ojile had still given no record references to support his argument and the
Magistrate Judge, having reviewed the refereftered by the State’s iits appeal brief, found
the finding was supported by evidence jBe, ECF No. 19, PagelD 2642).

Ojile has now produced record referencesctvishow that the referenced surveillance
tape was not for June 28, 2010, when Dao mehbed, but for October 3, 2010, when Qjile and
Erkins robbed another of their viiets, Kiran Racherla. Given thed¢ference, the last sentence of
1 27 is not supported byelevidence of record.

However, when that finding drops out of the case, there is still adequate evidence to
support the conviction. Dao was robbed gainpoint by two mernwho took his personal
identification which was later found in Ojile’s rdence. Ojile admitted to another person who
testified at trial that he participated inr@bbery and took personalentification which was

found in his residence. Thigtsufficient to satisfylackson v. Virginia443 U.S. 307 (1979).

Sub-claim Seven: Conspiracyo Commit Aggravated Robbery of Kiran Racherla (Count
26 of Case No. B-1007149)

In his Seventh Sub-claim, Ojile claimsetlk was insufficient evidence presented to
convict him with respect to the aggravated mybof Kiran Racherla. On reconsideration, no

additional analysis is needed on this sldim beyond what is included in the Report.



Ground Two: Ineffective Assistance of Trial Counsel

In his Second Ground for Relief, Qjile claims he received ineffe@ssistance of trial

counsel in three respectsepented as three sub-claims.

First Sub-claim: Failure to Subpoena Alibi Witness

In his First Sub-claim, Ojile asserts heceived ineffective assistance of trial counsel
when his trial attorney did not secure the presence at trial of his alibi witness, Allyson Hawkins.
Ms. Hawkins allegedly could have provided prolodt Petitioner was on airline flights to and
from New York at the time of the robbepcharged in Count 3 of Case No. B-1006797 by
explaining the documents from the airlines vwhiere tendered as exhibits (Memorandum in
Support of Petition, ECF No. 5, PagelD 60-64).

The Warden asserted this claim was procatjudefaulted because it was not raised on
direct appeal and the Reportregd (ECF No. 19, PagelD 2645-50Qjile later claimed in an
application to reopen the appeal that it was ewife assistance of appellate counsel to fail to
appeal on this basis and the First District rejected that claim on the merits. The Report finds this
conclusion is entitled to AEDPA deference undiarrington v. Richter,562 U.S. 86, 99,
(2011)(Report, ECF No. 19, PagelD 2650).

Ojile claims he had an “ironclad alibiitty 100% certainty” which Hawkins could have
established by explaining to Judge Allen the flight records Qjile introduced. He does not deny,

however, that Hawkins could ntestify she saw him on the releidlights nor does he show



that she was amenable to subpoena in Hamilton County, Ohio. Ojile also fails to show how his
alibi was ironclad in the face of testimony bylmate Tanks that Ojile admitted to him he was
going to use the plane tickets to create a false ditaite v. Ojile, suprd] 82.

Under Harrington a district court must indulge twoylers to deference in deciding an
ineffective assistance of counsel claim, defeeefirst to the lawyer who made the decision not
to do something and then deference to the siatet that decided the ineffective assistance of
trial counsel claim. In this case, another lageadded, deference to the decision of the appellate

lawyer who declined to raise the claim. s basis, Sub-claim One is without merit.

Sub-claim Two: Ineffective Assistance of Trial Counsel

In Subclaim Two Ojileasserts he received ineffectagsistance of trial counsel when
his trial counsel failed to imiduce evidence in his possessiorrkad “for counsel only” that
proved it was physically impossible for Ojilehave committed the robbery on Danielle Duncan
on Counts 12 of B1007149.

The Report rejected this claim becausevdls based on Erkins’ quittal of the same
charge and trial counsel would havad to decide whether or not to introduce the records before
there was a finding as to ErkifReport, ECF No. 19, PagelD 26%1).

Qjile claims the records would have provbat co-defendant Erkins was 1.4 miles north
of the robbery scene “minutes after the rolpBer Ojile’s claim is that because the victim
testified he was robbed by only one person, tlieserds would have shown Erkins was that

person. This claim was first presented intgmsviction on a theory it would have proved

2 The Report says counsel could not have known what the jury was likely to do with respé@igo Ehis was in
error since the case was tried to the bench.
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Qjile’s alibi. Ojile now admits those recordsidiot establish and alibi and may even have been
damaging because he and Erkins had been identified as collaborators in this robbery scheme
(Objections, ECF No. 24, PagelD 2732). Untherse circumstances, counsel’s decision not to

introduce the recordsppears even in hindsightiiave been good tactics.

Sub-claim Three: Ineffective Assistance of TrihCounsel in Failing to Suppress Cellmate’s
Statements

In Sub-claim Three Ojile asserts he receivadfactive assistance of trial counsel as trial
counsel failed to suppress statements Ojilegatily made to Tyrone Tanks, statements Ojile
claims were obtained wiolation of his Sixth Amendment right to counsel.

Ojile asserts the Report is in error imding this claim was raised in post-conviction
rather than on direct appe@bjections, ECF No. 24, PagelD 2734). What the Report actually
says is “Ojile raised this claim on direct appasihis seventh assignment of error. . .” (ECF No.
19, PagelD 2652). The Report notes Ojile agairedais parallel claim itis post-conviction
petition.Id. at PagelD 2653.

Aside from this observation in response te @bjections, no further analysis is needed

beyond what is made in the Report.

Ground Three: Use of Impermissibly Sggestive Identification Procedure

In his Third Ground for Relief, Ojile asseitie was deprived of due process when the
prosecutor used an impermissibly suggestive itleation procedure. The Report concludes this
claim is preserved for merits review butghout merit (ReportECF No. 19, PagelD 2654-58).

Ojile objects that the Report “focuses ordy one aspect of petitioner's suggestive

11



identification claim: the news report from whigVeisbrod had allegedly recognized petitioner. .
. . But petitioners [sic] claim extends way beyonel ‘tiews report’ argument and therefore must
be given full review.” (Objeamns, ECF No. 24, PagelD 2736-37.)Actually, the reader will
see that the Report does discuss the full clamd nothing in the Obgtions persuades the
Magistrate Judge that the cduimsion in the Reporbn this claim is wrong. However several
points in the Objectionsequire clarification.

First, Ojile notes that the Report fourMichael Weisbrod was not asked for but
volunteered an identification @jile and Erkins when showwhotographs by the prosecutor two
weeks before trial (Report, EQ¥0. 19, PagelD 2658). Ojile nottat in the companion habeas
corpus case of Kenyatta Erkins, the Magistrdudge found Weisbrod did not volunteer an
identification. Erkins made the same pointhis Objections. Im Supplemental Report in
Erkins’ case, the Magistrate Judge quotedeti@e testimony involved, admitted he had made a
mistake in that case, and concluded tagisbrod did volunteer amlentification. Erkins v.
Oppy, 2015 U.S. Dist. LEXIS 98356, *9-14 (S.D. Ohio July 28, 2('15).

Ojile also objects that the Report does not properly ajplyv. Biggers 409 U.S. 188
(1972), where the Supreme Court held

[T]he factors to be considereith evaluatingthe likelihood of
misidentification inclue the opportunity of the witness to view the
criminal at the time of the criméhe witness' degree of attention,
the accuracy of the witness' prior description of the criminal, the

level of certainty demonstrated by the withess at the confrontation,
and the length of time between the crime and the confrontation.

409 U.S. at 19%ccord, Manson v. Brathwaitd32 U.S. 98, 114 (1977). treciding the related

eighth assignment of error on appég First District correctly citeMansonfor the proposition

® A comparison of the Objections ithese two cases suggests Erkimsl @jile, both imprisoned at Orient
Correctional, collaborated as closely on their Objections as they did in the string of armesdbbevhich they
were convicted.
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that, to obtain suppression of an identificati@ defendant must prevboth that a pre-trial
confrontation was unnecessarily suggestive andtttgatesulting identification was unreliable.
State v. Ojile, suprdf 75. Weisbrod’'s second robbery happenea well-lit area and he got a
good look at the faces of his attackeld. at { 76. He told the investigating officer at the time
that he would be able to identify them if he saw them ag&ih. When they were arrested
several months later, he saw thgictures in a news clip lreaw without State intervention and
recognized them. Applying the factors fromilN&/eisbrod had a good opportunity to view his
robbers and paid attention toeth. His prior description thdhe robbers were two African-
American men of medium build is not detailed laigo not inaccurate. He was certain of the
identification and about six months elapsed between when he wasdrtis second time and
the arrests and news clip. Expressly weighingNbe factors, the Magistrate Judge concludes
the First District’s application of Supreme Cbprecedent on the eighth assignment of error was
not an objectively unreasonable application il and Manson If instead of AEDPA
deferential review, this claim is considerdd novg the Magistrate Judge also concludes the

identification was not unreliable.

Ground Four: Violation of Due Process:Brady v. Maryland

In his Fourth Ground for Relief, Ojile asserts his due process rights were violated when
the prosecutor failed to turn over the single phapbrof Ojile he showed to Michael Weisbrod
two weeks before triaDjile’s theory is that if the photogpha had been turned over, his counsel
could have filed a motion tsuppress the in-court identification which would have been

successful.
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The Report concludes this claim is procedlyrdefaulted because it depends on record
evidence but was not raised direct appeal (Report, ECRo. 19, PagelD 2658-59). Upon
reconsideration in light of the Objections, thedisdrate Judge concludes no further analysis is

needed on this Ground for Relief.

Ground Five: Prosecutorial Misconduct: Us of Knowingly Perjured Testimony

In his Fifth Ground for Relief, Ojile assertstiue process rights wevmlated when the
prosecutor knowingly used perjurddstimony to convict him. In particular he asserts the
testimony of co-defendant Amy Hoover and jailse informant Tyrone Tanks was known to be
perjured, yet elicited by the prosecutor and relied on in closing argument (Petition, ECF No. 1,
PagelD 12).

The Report concluded this claim was pragadly defaulted as to Tyrone Tanks and

without merit as to Amy Hoover (ECF No. 19, PagelD 2659-64).

Tyrone Tanks

As to Tyrone Tanks, Ojile objects thatethMagistrate mischaracterizes the appellate
court’s ruling” by concluding the court of appeals was enforcing Olh@sgudicata doctrine.
Id. at PagelD 2660-61. The actual ruling from the First District was

Qjile's first through fourth postconviction claims were subject to
dismissal without a hearing. Theaths involved substantially the
same facts and issues that Ojhad raised, and that we had
rejected, in the direct appeals. S@jde,. 1st Dist. Nos. C-110677
and C-110678, 2012-0hio-6015, ‘& 56, 59, and 69-84. Thus,
under the doctrine of the law tfe case, the common pleas court,
in reviewing those claims, was bound by the law of our decision in
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those appeals. S&plan v. Nolan11 Ohio St.3d 1, 3, 462 N.E.2d

410 (1984);Perez v. Clevelandlst Dist. No. C-940553, 1995

Ohio App. LEXIS 5436 (Dec. 13, 1995); see dB&tate v. Fischer

128 Ohio St.3d 92, 2010-Ohio-623942 N.E.2d 332, '1133-35

(noting that "the law-of-the-case dooe is rooted in principles of

res judicata and issue preclusiontdretains its vitality in Ohio").
State v. Ojile Case No. C-120601 {IDist. Jun 12, 2013)(unrepodecopy at ECF No. 13-2,
PagelD 844.

Ojile complains that the First District “incectly applied the doctrine of the law of the
case” because at the time Judge Allen ruledhenpetition for post-conviction relief the First
District had not yet ruled on direappeal and thus there was no law of the case yet in existence
(Objections, ECF No. 24, PagelD 2746).

Examination of the record confirms Ojgechronology. Judge Allen filed her Findings
on August 22, 2012 (ECF No. 13-2, PagelD 8@ate v. Ojile, suprayas not rendered until
December 21, 2012. Thus as of time Judge Allen ruled, there wao law of the case for her
to apply.

What Judge Allen did rule was that the Ohio doctrineesfjudicata in criminal cases
prevented a hearing on the post-conviction petitiorretthe claims raised in the petition “either
were raised [or] could have beamised, at trial oon direct appeal.” (Rdings, ECF No. 13-2,
PagelD 807.) She also found Qjile presented ingefft evidentiary material outside the record
to support his claimsd.

Ojile asserts this Court should “overrule #tate courts [sic] procedural ruling . . . and
reach the merits of this claimBut regardless othe First District's error, Judge Allenigs

judicata ruling was correct under Ohio law. Astte Tanks’ testimony, thReport concluded,

The Magistrate Judge concludes the claim as to any perjury by
Tyrone Tanks is procedurally defeed by Ojile’s failure to raise it
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on direct appeal. The evidendehorsthe record he relies on —

Tanks’ proffered testimony — was ahable to be included in the

record on direct appeal and thenef this claim could have been

raised on direct appeal, but was.notrefusing to hear it in post-

conviction, the Ohio courtavere enforcing theirres judicata

procedural rule which the Sixth ICuit has repeatedly held is an

adequate and independenatst ground of decision. Sdaurr v.

Mitchell, 487 F.3d 423, 432 (6th Cir. 2007), and other cases cited

supra at Ground Two, First Sub-claim.
(ECF No. 19, PagelD 2660-61.) Ojile hast shown any way in which Judge Allentss
judicata conclusion was an incorrect application of Ohio crimnealjudicatalaw. SeeState v.

Perry, 10 Ohio St. 2d 175 (1967).

Amy Hoover

Ojile’s claim that the prosecutor knowigglised co-defendant Amy Hoover’'s perjured
testimony was raised on direcppeal and rejected on the mter The Report grants this
conclusion AEDPA deference (& No. 19, PagelD 2661-64).

This sub-claim does not require additioaablysis beyond that made in the Report.

Ground Six: Conviction on Uncharged Offense

In his Sixth Ground for Relief, Ojile assethis was denied due process of law when he
was convicted on Count 26 in Case No. B-100714€oo0fpiring to comith aggravated robbery
when he had been charged with theiaktrobbery rather than conspiracy.

Although the record showeithat Judge Allen had orallgnnounced a conviction for

conspiracy, the First Distridbund that she had lawfully anded the finding to complicity.
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State v. Qjile, suprd]f 41-43. The Report recommended disal because Ojile had not shown
this violated any clearly establishtstleral law (ECF No. 19, PagelD 2665-66).

In his Objections, Ojile radis on his right to be indictday a grand jury (ECF No. 24,
PagelD 2754). However, the Fifth Amendment rigghgrand jury indictment does not apply to
the StatesHurtado v. California 110 U.S. 516 (1884Branzburg v. Hayegl08 U.S. 665, 687-

88 n. 25 (1972)¢Gerstein v. Pugh20 U.S. 103 (1975).

Ground Seven: Denial of Confrontation Right

In his Seventh Ground for Relief, Ojile assdre was denied higght to confront an
adverse witness, Officer Gregory Morgan, theoaffiwho recovered Tien Dao’s Social Security
card, driver’s licenses, and credit cauting a search dDjile’s residence.

The Report concluded the FiBistrict’s decision on this aim on direct appeal was not
an objectively unreasonable applicatioh the leading Supreme Court cagerawford v.
Washington541 U.S. 36 (2004)(ECF No. 19, PagelD 2679).

Ojile argues his Objections at lengthCfE No. 24, PagelD 2755-62). Essentially his
claim is that the officer who found Tien Dao’s identification documents in Qjile’s residence,
Officer Morgan, should have been forced tstifg, instead of Agent Crock who saw Morgan
find the documents. Ojile argues the documéidsnselves are “testimonial” under Supreme
Court precedent.

Although the documents were important evideagainst Ojile, theyere not testimonial
because they were not created t@bielence. Rather, they wereated to be used by the person

from whom Qjile stole them as evidence of hientity (Social Security card, driver’s licenses)
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or to enable him to access credit (credit carfiheir evidentiary value consisted of where they
were found, given that they had been takemfitheir owner in a robbery. Agent Crock who
observed the finding testified abohlis observation and was cross-examined. No statement of
Officer Morgan was admitted into evidence.

Thus this case contrasts wNtelendez-Diaz v. Massachuse®87 U.S. 305 (2009), and
Bullcoming v. New Mexi¢c®64 U.S. |, 131 S. Ct. 2705, 180Hd. 2d 610 (2011), where the
Supreme Court held that a labport on seized evidence is tesinial and the Confrontation
Clause prohibits admission of a certificate of asegib lab analyst of results of blood test unless
analyst was subject to cross-examination befoaé tOfficer Morgan dil not do any testing on

these documents; their evidentiary values\wat dependent on any such testing.

Ground Eight: Deprivation of Right to Counsel by Placement of Informant

In his Eighth Ground for Relief, Ojile clainfee was deprived of his Sixth Amendment
right to counsel when the State intentionallggaeld him in the same cell as Tyrone Tanks and
instructed Tanks to elicdamaging admissions.

The Report concluded this Ground for Relieds procedurally defaulted (ECF No. 19,
PagelD 2670). Oijile obgts that here, as withround Five, the First Distit incorretly applied
the law of the case doctrine to affirm Judge AI{ECF No. 24, PagelD 276%). He also faults
the Report for discussing only the raising détblaim in post-conviton and not deciding his
claim at ineffective assistance of appelledeinsel excuses any procedural defadlt.at PagelD
2764-65. Finally, he offers an extended argument on the nmdritat PagelD 2765-67.

To untangle these claims, it is necessargtép back to the post-conviction proceeding.

This was the first claim for relief Ojile rais&u post-conviction. Judgallen found it barred by
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res judicataand by Ojile’s failure to submit sufficient evidendehorsthe record to require a
hearing (Findings, ECF No. 13-2, PagelD 807). QOjile has shown that the First District had the
chronology wrong and there was no law of the casdudge Allen to apply when she dismissed
the post-conviction petition. He has not shown thaté®judicataruling was in error. Instead,
he implicitly accepts that ruling and contendscha show excusing cause and prejudice, to wit,
ineffective assistance of appellate counsel in failing to raise this claim on direct appeal.

As noted in the Report before ineffective assistance of appellate counsel can provide
cause and prejudice to excuse a procedural defanlyst first be presented to the state courts.
(ECF No. 19, PagelD 2649, citigdwards v. Carpentei529 U.S. 446 (2000). Oijile presented
this claim of ineffective assistance of appellatensel to the First District which denied it on the
merits (Entry, ECF No. 13-2, PagelD 595). dwercome that denial, Ojile must show it was
based on an unreasonable applicatib clearly established Swgme Court law. He makes no
effort in the Objections to do so, but theutt will consider the merits of that clasna sponte

A criminal defendant is entitieto effective assistance obunsel on appeal as well as at
trial, counsel who acts as advocate rather #m merely as a friend of the couglitts v. Lucey
469 U.S. 387 (1985Penson v. Ohio488 U.S. 75 (1988Mahdi v. Bagley522 F.3d 631, 636
(6™ Cir. 2008). TheStricklandtest applies to appellate couns8mith v. Robbing28 U.S. 259,
285 (2000)Burger v. Kemp483 U.S. 776 (1987). To evaluaelaim of ineffective assistance
of appellate counsel, then, theuct must assess thaesigth of the claim that counsel failed to
raise.Henness v. Baglep44 F.3d 308 (B Cir. 2011),citing Wilson v. Parker515 F.3d 682,
707 (8" Cir. 2008). Counsel's faile to raise an issue ompmeal amounts to ineffective
assistance only if a reasonable probability exttsas inclusion of the issue would have changed

the result of the appeadl., citing Wilson.
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An appellate attorney need not advance eaegyment, regardless oferit, urged by the
appellant. Jones v. Barnes463 U.S. 745, 751-752 (1983)("Experienced advocates since time
beyond memory have emphasized the importance of winnowing out weaker arguments on appeal
and focusing on one central issue if possible, onagt on a few key issues.") Effective appellate
advocacy is rarely characterized by presergvegry non-frivolous argument which can be made.
Joshua v. DeWitt341 F.3d 430, 441 {6 Cir. 2003);Williams v. Bagley380 F.3d 932, 971 {6
Cir. 2004),cert. denied544 U.S. 1003 (2005); s&amith v. Murray477 U.S. 527 (1986).

“In order to succeed on a claim of ineffectagsistance of appellate counsel, a petitioner
must show errors so serious that counsel wasalgaiunctioning as counkat all and that those
errors undermine the reliability of the defendant’s convictiodMcMeans v. Brigano228 F.3d
674 (6" Cir. 2000), citingStrickland and Rust v. Zent17 F.3d 155, 161-62 {6Cir. 1994).
Counsel’s failure to raise ansise on appeal could only be irexdfive assistance if there is a
reasonable probability that inclusion of the isswgild have changed the result of the appeal.
McFarland v. Yukins356 F.3d 688, 699 {6Cir. 2004),citing Greer v. Mitchell264 F.3d 663,

676 (6" Cir. 2001),cert. denied,535 U.S. 940 (2002). “Counselperformance is strongly
presumed to be effective.McFarland, quoting Scott v. Mitchel209 F.3d 854, 880 {BCir.
2000)¢iting Strickland. “To prevail on a claim of inefféiwe assistance of appellate counsel, a
petitioner must show that appellate counsel ignored issues [vaneklearly stronger than those
presented.Webb v. Mitchell586 F.3d 383, 399 {6Cir. 2009);Smith v. Robbin$28 U.S. 259,
288 (2000)quoting Gray v. Greer300 F.2d 644, 646 {7Cir. 1986).

Ojile makes an argument on the merits, inferentially arguing that if his attorney had
appealed on this claim, he wduhave been successful, relying Ayers v. Hudson623 F.3d

301 (8" Cir. 2010). InAyersthe Sixth Circuit reversed denial thfe writ by the district court. It
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found, importantly, that the distti court had inappropriatelgiven AEDPA deference to the
state appellate court’s decisid@cause the lead opinion did regeak for a majority of the
Eighth District. Id. at 308. Furthermore, the state dfgte decision on Sixth Amendment claim
had been on direct appedll. at 306-07. Here the Sixth An@ment claim was not raised on
direct appeal, although Judge Allen found duld have been. Moreover, every appellate
decision in this case, whether on direct appgeadi-conviction appeal, ahe 26(B) application,
was unanimous. Therefore our review in habeas isl@atovo as was the Sixth Circuit’s in
Ayers but done with AEDPA deference.

Ojile’s Massiahclaim would not have been a “deadiavinner.” As evidence of Tanks
status as an agent of the St&@gle relies on a reported decision in Tanks’ federal case (ECF No.
16, citingUnited States v. Tank012 U.S. Dist. LEXIS 4267 [theorrect page is 42677](E.D.
Ky. Mar. 29, 2012). In denying a motion for redusludge Reeves disded the contents of a
sealed supplement to the plea agreement wiriehided Tanks would cooperate with the United
States. There is no indication in the opinion of when Tanks signed the plea agreement. It does
not bind him to assist any Stadathorities. Finally, it was fik under seal and would not have
been available to Tanks’ appellate attorney.

Ojile’s second citation is tonited States v. Tank8014 U.S. Dist. LEXIS 746 (E.D. Ky.
Jan. 6, 2014). In that opinion, igh denied Tanks’ federal habeas corpus action, Judge Reeves
cites the same sealed suppletnenplea agreement referenciedthe prior case. Obviously
information reported in the Lexis databaselanuary 2014 would not & been available to
counsel on the direct appeal.

Even assuming the facts ds®ed in the two reportetianks’decisions are relevant to the

Sixth Amendment claim, they would not have beeailable to appellate counsel because they
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were not part of the record on direct appeal. eQjives no record references to the facts he says
the record does show about Tanks (ECF No. 24, PagelD 2766). Thus Ojile has not shown that
the Massiahargument, presented on appeal with the record that was available, would have been
stronger than the arguments that were presenteghoeal. Thus he has nmioven that the First
District’s rejection of this claim waan objectively unreasonable applicationSifickland v.
Washington,466 U.S. 668 (1984). Therefore he hast proven ineffective assistance of

appellate counsel as excusing cause for lnsgutural default of this Ground for Relief.

Ground Nine: Denial of Right to Speedy Trial

In his Ninth Ground for Relief, Ojile claimisis right to a speedy trial under the Sixth
Amendment was violated by theepirial continuance granted byetkrial judge. He asserts Judge
Allen granted a fifty-five dayantinuance to rule on a motion, mdthing in the ecord indicates
the time was being used to decide a motiogti(len, ECF No. 1, PagelD 16). Qjile claims he
first raised this claim in his 26(B) Applicatiokal.

Upon review, the Magistrate Judge bedis this Ground for Relief does not require

analysis beyond what is given iretReport (ECF No. 19, PagelD 2670-71).

Ground Ten: Ineffective Assstance of Appellate Counsel

In his Tenth Ground for Relief, Ojile asserhe received ineffective assistance of
appellate counsel becausgpellate counsel failei plead assignmentd error raising Grounds

One, Two(A), Four, Eight, and Nir(@etition, ECF. No. 1, PagelD 17).
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Upon review, the Magistrate Judge bedis this Ground for Relief does not require

analysis beyond what is given iretReport (ECF No. 19, PagelD 2670-71).

Certificate of Appealability

In the Report, the Magistrate Judge maue recommendation on a certificate of
appealability, but directed Pettier to include in any objectioriee arguments he wishes the
Court to consider on a certifite (ECF No. 19, PagelD 2672).

Ojile’s response to that directive has bgeo forma he has citedlack v. McDanigl
529 U.S. 473 (2000), but not made any argunsktving how other reasonable jurists could
have reached conclusions different from those reached in the Report. Because reasonable jurists
would not disagree witthe conclusions reached in this and the original Report, Petitioner should
be denied a certificate of appahility and the Court should certitp the Sixth Circuit that any
appeal would be objectively frivolous and therefore should not be permitted to pnodesda
pauperis with two exceptions. The Court should drarcertificate of apgalability on the issue
of whether Mr. Gibson’s display of photograpbisall three Defendants to Michael Weisbrod
was unduly suggestive because the issue is famtydependent and reasonable jurists could
disagree with the Magistrate Judge’s dason. Secondly, the Eighth Ground for Relief

presents sufficiently unusualdts that reasonable juristsghi disagree on its resolution.

Conclusion

Having reconsidered the case in light Objections, the Magistrate Judge again
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respectfully recommends that thetiBen be dismissed with prejudice.

July 30, 2015.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwase directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Walte638
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arpd74 U.S. 140, 153-55 (1985).
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