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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

WILLIAM CAMPBELL,
Petitioner, :  Case No. 1:14-cv-13

- VS - District Judge Michael R. Barrett
Magistrate Judge Michael R. Merz

WARDEN, London Correctional
Institution,

Respondent.

DECISION AND ORDER ON POST-DISCOVERY MOTION TO
EXPAND THE RECORD

This habeas corpus case under 28 U.S.C. § 2254 is before the Court on Petitioner’'s
Motion to Expand the Record, filed after ngpletion of discovery (ECF No. 52) which
Respondent opposes (ECF No. 55) and in suppoevhath Petitioner hasléd a Reply (ECF No.
57).

A motion to expand the record is a nonpaisitive pre-trial motion within the decisional
authority of a Magistrate Judge in the first instance.

Campbell pleads the following grounds for relief:

First Claim for Relief: Petitioner’'s rightguaranteed by the Fifth
and Fourteenth Amendments t@ tbinited States Constitution and
Miranda v. Arizona 384 U.S. 436 (1966) were violated when
evidence of Defendant’s pobtiranda silence was admitted into
evidence during the state’s case-in-chief.

Second Claim for Relief: The trial court committed prejudicial

error contrary to the double jeopgirdlause of the United States
Constitution when it sentenced Petitioner to consecutive terms of
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imprisonment for OVI and OVI-based aggravated vehicular
homicide.

Third Claim for Relief: The state committed numerous discovery
violations in violation of Petitioner’s rights to due process and a
fair trial as provided under ¢h Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution.

Fourth Claim for Relief: Statements made by the prosecutor
constituted prosecutorial m@educt thereby denying Petitioner a
fair trial and due process daw under the Fifth, Sixth, and
Fourteenth Amendments of the United States Constitution.

Fifth Claim for Relief: Trial counsel rendered ineffective
assistance during trial in violation of Petitioner’s rights under the
Fifth, Sixth, and Fourteenth Aendments to the United States
Constitution.

l. Trial counsel failed to object to the numeroDeyle
violations.

Il. Trial Counsel rendered deficient performance, to
Campbell’'s prejudice, during ttidby failing to use available
exculpatory/impeachment evideneed by failing to investigate
the evidence.

A. Rear view mirror evidence not presented.

B. Testimony and statements regarding the
sweater/jacket worn by Hayest supported by the evidence.

C. State expert testified beyond scope of expertise
without objection.

D. Evidence regarding chest injuries was not
presented.

E. Evidence explaining knee injuries was not
presented.

F. Evidence explaining blood on the glove box was not
presented.

G. Evidence regarding location of shoes was not
presented.



H. Evidence regarding the pten of Hayes’ body was
not presented.

l. Trial counsel failed to properly challenge the
testimony of the state’s expesnd failed to properly utilize the
defense’s expert.

[l . Trial counsel failed to obtaiand investigate time-stamped
photos and autopsy photos.

V. Trial counsel failed to object to the prosecutorial
misconduct.

Sixth Claim for Relief: Ineffective assisince of Appellate
counsel in violation of Petitioms rights under the Fifth, Sixth,
and Fourteenth Amendments to the United States Constitution.

l. Appellant’'srights guaranteedy the Fifth and Fourteenth
Amendments to the United States Constitution &fichnda v.
Arizong 384 U.S. 436 (1966) wereolated when evidence of
Appellant’'s postMiranda silence was admitted into evidence
during the state’s case-in-chieand trial counsel rendered
ineffective assistance of counsehiolation of Appellant’s rights
under the Fifth, Sixth, and Fourteenth Amendments to the United
States Constitution, and Sectioh® and 16, Article | of the Ohio
Constitution by not objecting to the admission of the evidence.

Il. The trial court committed prejudicial error when it
sentenced Appellant to consecutive terms of imprisonment when it
sentenced Appellant to consesgetiterms of imprisonment for
allied offenses of similar import.

[I. The state committed numerous discovery violations in
violation of Appellant'srights to due process and a fair trial as
provided under the Fifth, Sixth, df-ourteenth Amendments to the
United States Constitution, andciens 10 and 16, Article | of the
Ohio Constitution, and trial counseindered ineffective assistance
by failing to object to the discovery violations in violation of
Appellant’'s rights under the fi, Sixth, and Fourteenth
Amendments to the United States Constitution, and Sections 10
and 16, Article | of te Ohio Constitution.

V. Statements made by the prosecutor constituted
prosecutorial misconduct thereby denying Appellant a fair trial and
due process of law under theifth, Sixth, and Fourteenth
Amendments of the United Stat@onstitution, and Sections 10



and 16, Article I of the OhidConstitution, and trial counsel
rendered ineffective assistanday failing to object to the
prosecutorial misconduct in violah of Appellant’s rights under
the Fifth, Sixth, and Fourteenth AAmdments to the United States
Constitution, and Sections 10 and 16, Article | of the Ohio
Constitution.

V. Trial counsel rendered inefftive assistancduring trial in
violation of Appellant's rightsunder the Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution, and
Sections 10 and 16, Articleof the Ohio Constitution.

Seventh Claim for Relief: The convictions against Petitioner
constitute a denial of due pr@sbecause they are based on legally
insufficient evidence and because fatier is actually innocent of
the charges against him.

(Petition, ECF No. 1, PagelD 2-5.)

Procedural History in the Ohio Courts

In a single-vehicle crash on October 2008, Tina Hayes was killed and Petitioner
William Campbell was injured. A Hamilton Coungyand jury indicted Campbell on two counts
of aggravated vehicular homicidte violation of Ohio Revisg Code § 2903.06(A)(1)(b) and one
count in violation of OhidRevised Code § 2903.06(A)(1)(a)(Cosidt, 2, and 5), two counts of
operating a motor vehicle underetlinfluence of alcohol, a drugf abuse, or a combination
thereof, in violation of Ohio Revise€Code § 4511.19(A)(1)(3|and § 4511.19(A)(1)(f),
respectively Counts 3 and 4; and one count of raito comply with the order or signal of a
police officer in violation of Olo Revised Code § 2921.331(B)(Count 6).

A trial jury returnedguilty verdicts on the first fiveounts, but not guilty on Count 6.

After his motion for new trial was denied, Camjptagppealed to the First District Court of



Appeals raising four assignments efor which were all overruled.State v. CampbelCase
No. C-090875 (¥ Dist. Mar. 4, 2011)(unreported, copy State Court &ord, ECF No. 8-3,
PagelD 505, et seq.) The Ohio Supreme Calaeclined to exercise jurisdiction over a
subsequent appeabtate v. Campbelll28 Ohio St. 3d 1558 (2011).

Campbellfiled pro sea petition for post-conviction refieinder Ohio Revised Code §
2953.21. Judge Winkler denied the petition, holdthgt Campbell’'s claims of ineffective
assistance of trial counsel cduhave been raised on diregpeaal (Entry, Stat Court Record,
ECF No. 8-4, PagelD 673). Campbell appealediimiappeal was dismissed for lack of a final
appealable order in that Judge Winkler had et ffindings of fact and conclusions of law.
State v. CampbelCase No. C-100705 {1Dist. Aug. 3, 2011)(unrepted, copy at State Court
Record, ECF No. 8-4, PagelD 723-25). Cantipided a second post-cwiction petition which
the trial court also denied. The First District affirmestate v. Campbellase No. C-120016
(1* Dist. Jun. 29, 2012)(unreported, copy at EGF B4, PagelD 872-74). The Ohio Supreme
Court declined to exercigarisdiction over an appealState v. Campbell,33 Ohio St. 3d 1414
(2012).

On May 31, 2011, Campbell filed an applicatiander Ohio R. App. P. 26(B) to re-open
his direct appeal on eighteen assé grounds of ineffective assance of appellate counsel.
Campbell sought twice to supplement the Appiaa but the court of appeals disallowed the
supplements. The First District granted reopening only on the first omitted assignment of error
and eventually grantegartial relief, remanding for resenténg. After receiving an aggregate
sentence of twenty years on remand, Campbellnagppealed but the Fir®istrict affirmed.
State v. CampbelCase No. C-130251{Dist. May 16, 2014)(unreported, copy at ECF No. 13-

1, PagelD 2271-74). The Ohio Supreme Court again declined jurisdi@i@te v. Campbell

The First Districtsua spont@oted inconsistencies in the sentencing entry and remanded for correction.
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140 Ohio St. 3d 1441 (2014). Campbell then filedRestion for Writ of Habeas Corpus in this

Court on January 3, 2014.

ANALYSIS

General Standard for Expansion of the Record

Expansion of the record beyond what comes ftbenstate courts is governed by Rule 7
of the Rules Governing 8 2254 Casdsch provides in pertinent part:

(@) In General. If the petition is not dismissed, the judge may

direct the parties to expandethrecord by submitting additional

material related to the petitionThe judge may require that these

materials be authenticated.

(b) Types of Materials. The materials that may be required

include letters predating the filing of the petition, documents,

exhibits, and answers under oatb written interrogatories

propounded by the judge. Affidavits may also be submitted and
considered as part of the record.

Petitioner’'s Motion

As authority for expansion of the recordéiePetitioner cites a number of cases predating
adoption of the Antiterrorism and Effectivee®th Penalty Act of 1996 (Pub. L. No 104-132, 110
Stat. 1214)(the "AEDPA? When Rule 7 was adopted 1976, the Advisory Committee
viewed expansion of the record as an intermediate step between a pre-hearing dismissal and an

evidentiary hearing, eliminating the need Buch a hearing in mangases. 1976 Advisory

2 The Court is surprised by Petitioner’s claim in citbgbbs v. Zant506 U.S. 357 (1993), for the proposition that
“because this is a capital case, havingpmplete record is important..” This not and has never been a capital
case.



Committee Note. The Rules Committee quokéalris v. Nelson 394 U.S. 286 (1969), as
authorizing expansion of ¢étvecord for that purpose.

While the AEDPA did not addss expansion of the recaddectly, it is doubtful how
persuasive pre-AEDPA authority is on the dimes of expanding the record. For example,
Petitioner citeslones v. Parke734 F.2d 1142, 1148 {6Cir. 1984), for the proposition that
“[wlhen material facts are not adequately devetbfie review, ‘the fedetadistrict court has a
duty to expand the record to include omitted makeor to hold an evidentiary hearing.”
(Motion, ECF No. 52, PagelD 3847, quotidgnesat 1148.) That is corsdent with the stated
purpose of Rule 7 in 1976 and in an era wtten federal courts were generally open to new
evidence in habeas cases.

Habeas jurisprudence changed with the adopif the AEDPA which directly addresses
evidentiary hearings and praolds in 28 U.S.C. 8§ 2254(e)(2):

(2) If the applicant has failed to develop the factual basis of a claim
in State court proceedings, the court shall not hold an evidentiary

hearing on the claim unless the applicant shows that—

(A) the claim relies on—

(i)
a new rule of constitutional law, made retroactive to cases on
collateral review by the Suprem€ourt, that was previously

unavailable; or

(ii)
a factual predicate that could rfve been previously discovered
through the exercise dlue diligence; and

(B) the facts underlying the claimowld be sufficient to establish
by clear and convincing evidence that but for constitutional error,
no reasonable factfinder would have found the applicant guilty of
the underlying offense.

In Michael Williams v. Taylqgr529 U.S. 420 (2000), the Court unanimously rejected a strict



liability interpretation of§8 2254(e)(2) and held that the ‘ltae to develop” language required
proof of some fault opetitioner’s part.

Even under AEDPA this Court had beebelial in granting edentiary hearings,
especially in capital cases. Bueththe Supreme Court decideddallen v. Pinholster563 U.S.

170 (2011), that a federal courtsview of a state court decision under 28 U.S.C. § 2254(d)(1) is
strictly limited to review of the state court redpand that evidence acqed through use of an
evidentiary hearing may not be considered. at 182. The SupremeoGrt further stated that
section 2254(e)(2) only “continues to havectowhere Section 2254(d)(1) does not bar federal
habeas relief.”ld. at 185.

The limitations inPinholsterapply to expansion of the record as well as to evidentiary
hearings. Moore v. Mitchell 708 F.3d 760, 780-784 (6th Cir. 2013Moore also holds this
restriction applies eveii the record is expanded on anpmotion, and agreement to such a
motion does not waive the State’s objection uri@holster Thus cases likdones v. Parke
can no longer be read to allow expansion ofrdwrd where an evidentiary hearing would not
be allowed.

Campbell asserts that his diligent effortsl&velop evidence in the state courts take him
outside thePinholster holding because the state courtgprdeed him of the opportunity to
develop evidence. He asserts that “whenestaburt procedures are inadequate” and are
“fundamentally unfair and violate[] due processfaying to provide a petitioner with an avenue
for fact development,Pinholsterdoes not apply to bar new evidence (Motion, ECF No. 52,
PagelD 3853). He lists the followirgjforts he made to develop facts:

1. Hiring an accident reconstructionist pre-trial, but failing to present the report at

trial. The failure to present is allegedly excused by ineffective assistance of trial
counselld. at PagelD 3850).



2. Denial of requested evidentiary heariin connection with petitions for post-
conviction relief. Id.

3. Denial of an evidentiary hearing inonnection with his Application for
Reopening under Ohio R. App. P. 26(R). at PagelD 3851.

4, Denial of funds to hire an accidestonstructionist in post-convictiord.
As authority for the proposition that state procedures which frustrate federal rights create
a bypass oPinholster Petitioner cites the pfeinholsterdecision inPanetti v. Quartermarb51
U.S. 930 (2007). Panetti’s holding is narrower. There the Court held that Justice Powell’s
concurrence irord v. Wainright 477 U.S. 399 (1986), “constitutetearly established’ law for
the purposes of § 2254 and sets the minimuotgmures a State must provide to a petitioner
raising aFord-based competency claifh There is of course no such claim in this case and
Campbell cites no authority for a broader readinBarietti
Petitioner also asserts that “no deferesbeuld be afforded state appellate court’s
credibility assessments” wherethare based “entirely upon a papecord.” (Motion, ECF No.
52, PagelD 3854, relying of€abana v. Bullock474 U.S. 376 (1986), andohnson V.
Armontrout, 961 F.2d 748 (8 Cir. 1992f. In Cabanathe Supreme Court was reviewing an
Enmund v. Floridaclain™ and held the requisite intent und&mmund a question of fact, did not
have to be decided by a jury.
Rather, the court must examine #dire course of the state-court
proceedings against the defendant in order to determine whether, at
some point in the process, thajuesite factual finding as to the
defendant's culpability has been made. [footnote omitted] If it

has, the finding must be presunmmtrect by virtue of 28 U. S. C.
§ 2254(d), se&Sumner v. Mata449 U.S. 539 (1981), and unless

% That is, a claim that a persomigntally incompetent to be executed.

* Campbell mistakenly cites this case &afnpbell v. Armontrouit

® In Enmund v. Florida 458 U.S. 782 (1982), the Supreme Court held “that the Eighth Amendment forbids
imposition of the death penalty on ‘one . . . who aids and abets a felony in the course of which a murder is
committed by others but who does not himself kill, attemgkiltpor intend that a killing take place or that lethal

force will be employed.”Cabana at 378, citingenmund at 797.
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the habeas petitioner can bea tleavy burden of overcoming the
presumption, the court is obéid to hold that the Eighth

Amendment as interpreted Enmundis not offended by the death
sentence.

Cabanaat 387-88. The full footnote 5 avhich Petitioner relies reads:

Sumney of course, establishes thhe presumption [of correctness
of state court findings of fact] applies to faatsiid by appellate as
well as trial courts. 449 U.S., a#15-547. There might be instances,
however, in which the presumpti would not apply to appellate
factfinding regarding theEnmund criteria because appellate
factfinding procedures were not "adequate,"” see 28 U. S. C. §
2254(d)(2). For example, the egtion whether the defendant
killed, attempted to Kkill, or intended to kill might in a given case
turn on credibility determinations that could not be accurately
made by an appellate court oretbasis of a paper record, cf.
Anderson v. Bessem€ity, 470 U.S. 564, 575 (1983)ainwright

v. Witt 469 U.S. 412, 429 (1985). Thegsthility that such cases
falling within the § 2254(d)(2) exception may exist, however, does
not excuse the habeas court sfabligation to examine the entire
state process to determine whetherEhenundfindings have been
made, for it is by no means apparent that appellate factfinding will
always be inadequate. For example, in some cases it may be
possible to determine tHenmundissue adversely to the defendant
even if credibility issues and lar ambiguities in the record are
resolved in his or her favor. See, e. Rgss v. Kemp756 F.2d
1483, 1488-1490 (CAl1ll 1985). We shall not now attempt to
determine what factfinding procedsr would be adequate in the
particular case before us, for,\@e shall see, the state courts have
not yet purported to engage the requisite factfinding, and we
decline to decide the hypotheticalegtion of the adequacy of that
which has not yet occurred.

Cabanaat 388 (parallel citéons omitted).

Johnson v. Armentroutlso does not stand for the proposition for which it is cited.
Referring to the pre-AEDPA version of 28 U.S&2254(d)(3), it held that a “factfinding. . .
should not be presumed to bereat when ‘the material factgere not developed at the State
court hearing.” 961 F.2d at53, quoting the statute.

CampbellarguesPinholsterdoes not apply to prevent caaesration of new evidence to
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show cause and prejudice ordloow actual innocence to excus@rocedural default (ECF No.
52, PagelD 3855). This Court agred@nholsteronly addresses admission of new evidence on
the question to be decided unden28.C. § 2254(d)(1) and (2).

Campbell also argudanholsterdoes not apply to claims natljudicated on the merits in
state court (Motion, EE No. 52, PagelD 3856, citif@unningham v. Hudse@56 F. 3d 477 (%

Cir. 2014). Cunninghamat least supports the propositiorattha federal habeas court can
consider evidentiary matter not before the statgrts in deciding whethe claim is exhausted
or procedurally defaulted.

Campbell further asserts tHainholsterdoes not bar admission aflditional evidence in
federal court when that court has alreadyrnid against the State on the § 2254(d)(1) question
(Motion, ECF No. 52PagelD 3856-57, citing.ang v. BobbyNo. 5:12 CV 2923, 2014 WL
5393574, *3 (N.D. Ohio Oct. 23, 2014)jilliams v. HoukNo. 4:06 CV 451, 2012 WL 6607008,
*5 (N.D.Ohio Dec. 18, 2012); andarris v. Haeberlin 752 F.3d 1054, 1057-58"(&€ir. 2014).
That is an accurate reading leérris, but this Court has not yet decided whether the state court
decision on any claim glates § 2254(d)(1).

Campbell then incorporates his argumeantghe § 2254(d)(1) question from his Petition
and Traverse and also summarizes ttawgaments.(Motion ECF &N 52, PagelD 3857-60).

In Section IV of his Motion, Campbell digsses at length the relevance of the new
evidence to his habeas grounds for relief {iptg ECF No. 52, PagelD 3861-89). However, he
does not distinguish between newidence relevant on the merdtsd evidence relevant for other

purposes.

Respondent’s Opposition
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The Warden opposes expansion of the re@gdo all of the evidence tendered by
Campbell (ECF No. 55). Most of responderit’sl-page memorandum is devoted to dealing
with the evidence on a claim-by-claim badi. at PagelD 3975-4065. In general, however,
Respondent argues that the same restrictiomstvapply to evidentiary hearings under AEDPA
also apply to expansions of the recotd. at 3972, citingBoyko v. Parke259 F.3d 781 (7 Cir.
2001), anHolland v. Jackson542 U.S. 649 (2004). This Courtrags and notes that the Sixth
Circuit has expressly held that the limitationgRimholsterapply to expansion of the record as
well as to evidentiary hearingsloore v. Mitchell supra

Secondly, the Warden notes that the staitself, 28 U.S.C. 8254(e)(2) precludes an
evidentiary hearing if a petitioner is at faultfailing to develop the factual basis of a claim in
State court proceedings unless the petitiosigows (1) the evidence could not, with due
diligence, have been discovered earlier andtlf2)facts establish (to a clear and convincing
level) that no reasonable factfinder wouldvéaadound petitioner guilty. Respondent asserts
Campbell is at fault in a number of ways inifajl to develop the evider. (Motion, ECF No.
55, PagelD 3974-75.)

Third, the Warden notes that even Gampbell satisfies § 2254(e)(2) and is not
disqualified from an evidentiary hearing orpaxsion of the record, the Habeas Rules accord
discretion to the district court in deciding wheatke grant expansion or a hearing. For example,
the Court could decide not to consider the expeport of Jack Holland without satisfactory
proof that he satisfies the standardDafubert v. Merrell Dow Pharmaceuticals, In&09 U.S.

579 (1993), or withoutross-examination.
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Petitioner’'s Reply Memorandum

In his Reply Memorandum, Campbell devotes pages to refuting the claim he was at
fault in failure to develop evidence in the state co(Reply Memo, ECF No. 57, PagelD 4072-
73.) The balance of the Reply Memo respondsa claim-by-claim basis to the Warden’s

Memorandum in Oppositiond. at PagelD 4073-4101.

ANALYSIS

Given the way the parties have briefed kbhation, the analysis will proceed on a claim-

by-claim basis.

First Claim for Relief: Violation of Doylev. Ohio

In his First Claim for ReliefPetitioner asserts his rights under the Fifth and Fourteenth
Amendments were violated when his pbBtanda warning silence was usagainst him at trial.
Respondent argues this claim i9@edurally defaulted by Campbell’s failure to fairly present it
to the Ohio courts in a numbef respects (Return, ECF No. BagelD 177). If the claim is
procedurally defaulted, then thaseno reason to permit expansiontloé record in order to flesh
out Campbell’s first claim for redf. Thus, a discussion of the dimee of procedural default is
in order.

The procedural default doctrine in habeaspus is described by the Supreme Court as

follows:
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In all cases in which a state prisoner has defaulted his federal

claims in state court pursuantdao adequate and independent state

procedural rule, federal habeasview of the claims is barred

unless the prisoner can demonsticaase of the default and actual

prejudice as a result of the akd violation of federal law; or

demonstrate that failure to consider the claims will result in a

fundamental miscarriage of justice.
Coleman v. Thompspb01 U.S. 722, 750 (19919ee also Simpson v. Jon@88 F.3d 399, 406
(6™ Cir. 2000). That is, a petitioner may maise on federal habeas a federal constitutional
rights claim he could not ise in state court becaustprocedural defaulWainwright v. Sykes
433 U.S. 72 (1977)Engle v. Isaac456 U.S. 107, 110 (1982). Almecause and prejudice, a
federal habeas petitioner who fails to comply vétBtate’s rules of prodere waives his right to
federal habeas corpus reviewBoyle v. Million 201 F.3d 711, 716 Y{6Cir. 2000)(citation
omitted); Murray v. Carrier, 477 U.S. 478, 485 (1986)Engle 456 U.S. at 110;Wainwright
433 U.S. at 87.Wainwrightreplaced the "delibematbypass” standard &ay v. Noia 372 U.S.
391 (1963).Coleman 501 U.S. at 724.

"A claim may become procediisadefaulted in two ways.Lovins v. Parker712 F.3d

283, 295 (8 Cir. 2013),quoting Williams v. Andersod60 F.3d 789, 806 {6 Cir. 2006). First,
a claim is procedurally defaulted where statart remedies have beearxhausted within the
meaning of § 2254, but where the lesstsoned state-court judgment declines to reach the merits
because of a petitioner's failure tomgay with a state procedural rulel. Second, a claim is
procedurally defaulted where the petitioneilefd to exhaust state court remedies, and the
remedies are no longer available at the time fdueral petition is filed because of a state
procedural ruleld.

Failure to raise a constitutional issue at all on direct appeal is subject to the cause and

prejudice standard dainwright Murray, 477 U.S. at 489ylapes v. Coylel71 F.3d 408, 413
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(6™ Cir. 1999);Rust v. Zentl7 F.3d 155, 160 (BCir. 1994);Leroy v. Marshall 757 F.2d 94, 97
(6™ Cir.), cert denied474 U.S. 831 (1985). Failure to presan issue to the state supreme court
on discretionary review also cditstes procedural defaultO’Sullivan v. Boerckel526 U.S.
838, 848 (1999)(citations omitted); see datz v. Money, 391 F.3d 804, 808 (6th Cir. 2004)
("A federal court is also barred from hearing esuhat could have been raised in the state
courts, but were not[.]"). The corally to this rule is that where a petitioner raised a claim in the
state court but in violation of a state's procetluule, a state court must expressly reject the
claim on that procedural ground for a federal court to deem the claim def@delilliams v.
Anderson 460 F.3d 789, 806 {6Cir. 2006)(noting that a state cowrtexpressed rejection of a
petitioner's claim on procedural basis and petitisneomplete failure to raise a claim in state
court are the two ways a claim claa in procedural default).

The Sixth Circuit Court of ppeals requires a four-part analysis when the State alleges a
habeas claim is precludéy procedural defaulGuilmette v. Howe$24 F.3d 286, 290 (kCir.
2010)en bang; Eley v. Bagley604 F.3d 958, 965 {6Cir. 2010);Reynolds v. Berryl46 F.3d
345, 347-48 (8 Cir. 1998),citing Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986);accord
Lott v. Coyle 261 F.3d 594, 601-02 {&Cir. 2001);Jacobs v. Mohr265 F.3d 407, 417 {6Cir.
2001).

First the court must determine there is a state procedural rule
that is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.

Second, the court must decide wiest the state courts actually
enforced the state predural sanction, citingcounty Court of
Ulster County v. Allen442 U.S. 140, 149, 99 S.Ct. 2213, 60
L.Ed.2d 777 (1979).

Third, the court must decide whetlibe state procedural forfeiture

is an "adequate and independent” state ground on which the state
can rely to foreclose review affederal constitutional claim.
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Once the court determines thatstate procedurafule was not

complied with and that the rule was an adequate and independent

state ground, then the petitioner must demonstrate @Bydeshat

there was "cause” for him to notlfaw the procedural rule and that

he was actually prejudiced by the alleged cortstital error.
Maupin v. Smith785 F.2d 135, 138 t(BCir. 1986); accordHartman v. Bagley492 F.3d 347,
357 (8" Cir. 2007),quoting Monzo v. Edwardg81 F.3d 568, 576 {6 Cir. 2002).

In his Reply Memorandum, Cabell “incorporates by referen&[his previous
arguments as to why the Warden is mistakdoyi& procedural default], and why this Court can
consider the merits of this claim.” (EQ¥o. 57, PagelD 4073, citing Traverse, ECF No. 16,
PagelD 2286-92 and Motion to Expand, ECF No. 52, PagelD 3855-56.)

In the Traverse and indeed in his Petiti@ampbell admits three procedural defaults on
this claim, to wit, that his trial counsel diebt object on any one of éhthree occasions when
Corporal Shepherd testified that Campbell invoked Misanda rights and did not speak to
Shepherd (Traverse, ECF No. 16, PagelD 2286mpbell likewise conceddsis claim was not
raised on direct appeal, nor dighpellate counsel raise as assignment of error that it was
ineffective assistance of triabunsel to fail to objectld.

Campbell however asserts the claim was fairgsented on the merits by including it in
a January 20, 2012, supplement to his Applicafor Reopening under Ohio App. R. 26(B)
which he asserts was still pending before thet Bistrict Court of Apeals when he filed the
supplement (Motion to Expand, ECF No. 52, PagelD 3856).

The record shows Campbell filed his 26(B) Applicatiwa se on May 31, 2011 (Return,

ECF No. 8-5, PagelD 915). Campbell filefirat Motion to Supplement on November 28, 2011.

® While incorporation by references of lengthy segmeitprior filings is not expressly prohibited by the local
rules, it is a cumbersome way to make an argumentiriregjthe Court to look from one prolix filing (ECF No. 57
— 33 pages) to two other prolix pleadings (ECF No. 52 — 48 pages — and ECF No. 16 — 90 pages.)
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Id. at PagelD 994. The Supplement on which he now relies was filed January 200d2(dt2.
PagelD 1004. He recognized that he faceoraedural hurdle in supplementing the 26(B)
Application because he was well past the deadbn&loing so and he sought to excuse the late
filing. I1d. at PagelD 1004-05. The assignments of error ajly omitted as a result of the
ineffective assistance of appellate calnsere (1) error in admitting the pdgiranda silence
and (2) error in not raisgtrial attorney ineffeitveness in not objectingd. at PagelD 1006. In

a single entry on February 27, 2012, the Firstrigtsbverruled both motions to supplement,
stating only “"the motions are netell taken and are overruled.(ECF No. 8-5, PagelD 1021).
On the same day, it gradtén part the origingbro se 26(B) Application.d. at PagelD 102t

seq Campbell was permitted reopening on his cl#uat several of his convictions were for
allied offenses of similar import and sholidve been merged under Ohio Revised Code §
2941.251d. All other omitted assignments of error were found to be without merit.

The first procedural default at issue isltgaunsel’s failure to object on any one of the
three occasions when Corporal Shepherd rapatl that Campbell had invoked his right to an
attorney and was not interviewed. Ohio’s @mnporaneous objection rule — that parties must
preserve errors for appeal by calling them toadtiention of the trial court at a time when the
error could have been avoided or corrected, set fo#tate v. Glaros170 Ohio St. 471 (1960),
paragraph one of the syllabisge alscState v. Masan82 Ohio St. 3d 144, 162 (1998) — is an
adequate and independestate ground of decisioWogenstahl v. Mitchell668 F.3d 307, 334
(6™ Cir. 2012)citing Keith v. Mitchel] 455 F.3d 662, 673 {6Cir. 2006);Goodwin v. Johnsgn
632 F.3d 301, 315 (BCir. 2011);Smith v. Bradshaws91 F.3d 517, 522 {6Cir. 2010);Nields

v. Bradshaw482 F.3d 442 (BCir. 2007);Biros v. Bagley422 F.3d 379, 387 {6Cir. 2005);

" The second Supplement was filed on Campbell’s behalf by Kort Gatterdam and Erik Henry, thetaared
counsel who represent him in this habeas corpus proceeBmmy. filings related to the 26(B) proceeding had been
filed pro se.
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Mason v. Mitche]l320 F.3d 604 (6 Cir. 2003),citing Hinkle v. Randle271 F.3d 239, 244 {6
Cir. 2001);Scott v. Mitche|l 209 F.3d 854 (B Cir. 2000),citing Engle v. Isaac456 U.S. 107,
124-29 (1982). Thus what we may call the root claim — error in admitting\pcemtda silence
is procedurally defaulted by tfiaounsel’s failure to object.

The second level error — ineffective assistamiceial counsel for failure to object — is a
matter of record and therefore under Ohio’s crimieal judicatadoctrine was required to be
raised on direct appeal raththan in post-convictionState v. Perryl0 Ohio St. 2d 175 (1967).
The claim was not raised on diregipeal, leading to the thirdvigl claim that appellate counsel
was ineffective for failure to rse the ineffective assistance tfal counsel claim on direct
appeal.

Ohio has a procedure for raising claimsradffective assistance of appellate counsel, to
wit, an application for reopening der Ohio R. App. P. 26(B). Hh rule is itself subject to a
number of procedural limitation)e most important of which that the 26(B) Application must
be filed within ninety days of the filing ofhe appellate judgment sought to be reopened.
Campbell filed his 26(B) Application May 32011, including eighteen omitted assignments of
error (ECF No. 8-5, PagelD 91&t seq) That application was timgebecause the judgment had
been entered March 4, 201$tate v. CampbellCase No. C-090875 {1Dist. Mar. 4,
2011)(unreported, copy at StateuoRecord, ECF No. 8-3, Pd@e505, et seq.) However,
neither Campbell’pro se Motion to Supplement filed November 28, 2011, nor the Supplement
filed by counsel on January 20, 2012, was tim¢he Motion was 179 days late and the
Supplement was 232 days late.

The time limitation in Ohio R. App. P. 26(B an adequate and independent ground of

decision. Hoffner v. Bradshaw622 F.3d 487, 504-505"{&Cir. 2010);Landrum v. Mitchell 625
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F.3d 905 (8 Cir. 2010);Parker v. Bagley543 F.3d 859 (8 Cir. 2008)(noting thaEranklin was

a capital case)Scuba v Brigano527 F.3d 479, 488 {6Cir. 2007)(distinguishing holding in
capital cases)ylonzo v. Edwards 281 F.3d 568 (6Cir. 2002);Tolliver v. Sheets594 F.3d 900
(6™ Cir. 2010),citing Rideau v. Russel2009 WL 2586439 {& Cir. 2009). "Ohio law has
provided sufficient guidance on what constitui 'good cause' for a late filing under Rule
26(B)," and "the time constraints of Rule 26(Bave been] firmly established and regularly
followed." Wogenstahl v. Mitchell668 F.3d 307, 322 {6Cir. 2012),quoting Hoffner v.
Bradshaw 622 F.3d 487, 504-05 {6 Cir. 2010) quoting Parker v. Bagleys43 F.3d 859, 861
(6™ Cir. 2008)).

Petitioner argues the First Dist did not enforce the 26(B)meliness rule against him,
but in fact decided both the Mon to Supplement and the Supplement on the merits (Traverse,
ECF No. 16, PagelD 2287). Th@ourt rejects thateading of the stateourt decision. The
summary Entry overruling both those filings iseparate document from the Entry ruling on the
merits filed the same day. In the merits gnthe First District discussed each of the omitted
assignments of error and gave explanationssadétision, leading thisdDrt to infer it intended
to separate the procedural and merits decisiofblio R. App. P. 26(B) does not provide for
supplementation at will just becsrithe original application hast yet been decided. Where a
state court is entirely silent as to its reasdor denying requested relief, as when the Ohio
Supreme Court denies leato file a delayed appeal by formtsn the federal courts assume that
the state court would have enforcaaly applicablgrocedural barBonilla v. Hurley,370 F.3d
494, 497, citingSimpson v. Sparkma®4 F.3d 199, 203 {6 Cir. 1996).

If this Court were to take the opposite iios and find that the first Entry of February

27, 2012, was a decision on the merits, it would nobfo@uch help to Campbell. In making
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that argument, he citddarrington v. Richter 562 U.S. 86, _ , 131 S. Ct. 770, 792 (2011).
After Harrington, when a state court decides on the merits a federal constitutional claim later
presented to a federal habeas court, the fedewat must defer to th&tate court decision unless
that decision is contrary to or an objectivelnreasonable applicatioof clearly established
precedent of the United States Supreme Court. 28 U§S2254(d)(1);Harrington v. Richter
562 U.S. 86, 131 S. Ct. 770, 785 (201Bjpwn v.Payton,544 U.S. 133, 140 (2005Bell v.
Cone 535 U.S. 685, 693-94 (2002)illiams (Terry) v. Taylor529 U.S. 362, 379 (2000).

Recognizing the duty and ability @ur state-court colleagues to

adjudicate claims of consitional wrong, AEDPA erects a

formidable barrier to federal haas relief for prisoners whose

claims have been adjudicated in state court. AEDPA requires “a

state prisoner [to] show thatettstate court’s ruling on the claim

being presented in federal court was so lacking in justification that

there was an error . . . beyorohy possibility for fairminded

disagreement.Harrington v. Richter562 U.S. |, 562 U.S.

86, 131 S. Ct. 770, 178 L. Ed. 2d46541 (2011). “If this standard

is difficult to meet"—and it is—"that is because it was meant to

be.”Id., at __ , 131 S. Ct. 770, 1I8 Ed. 2d 624, 641. We will

not lightly conclude that a State’s criminal justice system has

experienced the “extreme malfunctio[n]” for which federal habeas

relief is the remedyld., at _ , 131 S. C¥70, 178 L. Ed. 2d 624,

641 (internal quotation marks omitted).
Burt v. Titlow 134 S. Ct. 10, 15-16 (2013).

If the First District is held to have déeid the Supplement on its merits, what it decided
was that it was not ineffective astsince of appellate counsel to fmlraise on dect appeal the
claim that it was ineffectivassistance of trial counsel fail to object to the pos¥iranda
silence testimony. Campbell makes no argument omérés of that claim here. That is, he
does not attempt to show that the First Dissi posited merits €cision was an objectively

unreasonable application ofearly established Supreme Colasv, but any such attempt would

have failed. On direct appeal Campbell raifmar assignments of emoincluding manifest
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weight and sufficiency argumentas well as an ineffective ast&ance of trial counsel claim
(Appellant’s Brief, State Court, ECF No. 8-1,getD 348). He was barred from raising the post-
Miranda silence issue as a trial coerror because trial counsel had failed to object on all three
occasions and the failure could easily have bead by the First District as a matter of trial
tactics, since the objection would have calleddtiention of the jury tahe testimony. At the
very least, Campbell has not shothkat the First District’'s posited decision on the merits of this
claim was an objectively unreasonable decision of that claim because there has been no showing
that argument was stronger than the arguments actually rrdeess v. Bagley44 F.3d 308

(6™ Cir. 2011),citing Wilson v. Parker515 F.3d 682, 707 {6 Cir. 2008). Counsel's failure to
raise an issue on appeal amountsadfective assistance only @ reasonable probability exists
that inclusion of thesisue would have changec tresult of the appedd., citing Wilson.

Campbell argues “[tlhe 26(B) Application gzerved the merits of the claim and not
merely ineffective assistance of [appellate] caliigTraverse, ECF No. 16, PagelD 2287). He
infers this from the fact that the First Districagted reopening on the allied offense issue. This
argument turns 26(B) jurisprudence on its he&dhen the First District granted reopening on
the one issue, Campbell was required to brief #gtd, but only that issuand the First District
then decided that claim on the merits (Séate Court Record, ECF No. 8-5, PagelD 1022, 1.064,
1109).

An Ohio App. Rule 26(B) application preges for habeas review only the ineffective
assistance of appellate counsel argumemst the underlying substantive arguments.
Wogenstahl v. MitcheB68 F.3d 307, 338 {6Cir. 2012)citing Lott v. Coyle261 F.3d 594, 612
(6th Cir. 2001). “Thelott court explained that permitting an Ohio prisoner to raise a substantive

claim in a Rule 26(B) motion ‘would eviscerate the continued vitality of the procedural default
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rule; every procedural default could be avoidmal] federal court merits review guaranteed, by
claims that every act giving rise to every procedural default was the result of constitutionally
ineffective counsel.”ld.

To summarize, Campbell defaulted Bisyle v. Ohioclaim when his trial attorney did
not object. He forfeited his claim that trial counsel was ineffective when he did not raise that
claim on direct appeal. He feited his claim that appellamounsel was ineffective in not
raising this specific ineffective sistance of trial counsel claim @h he failed to timely include
that ineffective assistance of appellate counkin in his 26(B) Appliation. While ineffective
assistance of counsel caxcuse a procedural default, the feefiveness claim is itself subject to
procedural defaultEdwards v. Carpente529 U.S. 446 (2000).

As an alternative excuse for his proceduleflaults, Campbell asserts that he is actually
innocent (Traverse, ECF No. 16, PagelD 2308Z864-67). As Campbell acknowledges, to
establish actual innocence, a habeas petitionert“eigsw that it is more likely than not that no
reasonable juror would have found fietier guilty beyond a reasonable doul@chlup v. Delp
513 U.S. 298, 327 (1995). To satisfy tBehlup actual innocence “gateway” exception to
procedural default, a petitioner must presemwimeliable evidence—whether it be exculpatory
scientific evidence, trustworthgyewitness accounts, or critigalhysical evidence—that was not
presented at trial.Id. at 324.

As noted above, the fatality in this case — that of Tina Hayes -- resulted from a one-car
crash. The key issue in the case is whether Campbell or Hayes was driving. Hayes and Campbell
were eyewitnesses to the crdstMs. Hayes died shortly after the accident and never made a

statement. Although his counsel assert Campiallalways claimed heas innocent, he also

8 Another eyewitness, Corporal Robert Viner, reported that Campbell was driving. (Bewit, State Court
Record, ECF No. 28-2, PagelD 2733.
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declined to make a statement to the police orestify at trial. Thus the key issue must be
decided on the basis of circumstantial evidemicere are no “trustwdry eyewitness accounts,”
much less any new ones.

In part, the “new evidence” on which Campplselies is evidence obtained in discovery
in this habeas proceeding:

1. Autopsy photographs (filed at ECF Nd& and 50) which are argued (Motion,
ECF No. 52, PagelD 3861-63) be proof that Hayes was the driver (actual
innocence) but also substantive proof ttieg State shoultave produced these
photographs in discovery fird Ground for Relief undeBrady v. Marylangd 373
U.S. 83 (1963).)

2. Time-stamped crash scene photographs which again are argued to Beatgth
material and new evidence of actuiahocence (Motion, ECF No. 52, PagelD
3863-65).

3. Other photographs provided by the Wardediscovery and allegedly supporting
the actual innocence claim (Motion, EQNo. 52, PagelD 3865-69). These are
not new evidence, but digital imageswihat was already presented at trial and
included in the Return of Writ.

4. Deposition of Hugh P. McCloskey, Jr., Qayell’'s trial attorney which is alleged
to support Campbell’s ineffective assistarof trial counsel claims (Motion, ECF
No. 52, PagelD 3869-80).

5. Deposition of William R. Gallagher, Campbell’s direct appeal attorney which is
alleged to support Campbell’s ineffectiagsistance of appellate counsel claims
(Motion, ECF No. 52, PagelD 3880-87).

Campbell also relies on the August 26, 20AB¢ident Reconstrdimn Report of Jack
Holland which is asserted to support Campbellesfective assistance ¢rial counsel claim and
actual innocence (Motion, EQ¥o. 52, PagelD 3887-89).

Standing alone, the additional photographs presented do not establish actual innocence
sufficient to satisfy thé&chlupgateway. What the Court hasfare it are the photographs plus
habeas counsel's argumerttoat what the photographs showlhe Court accepts that the
photographs are authentic, but counsel is natlifigd to interpret tem. The Report of Mr.
Holland is certainly relevant tine actual innocence claim, butrist acceptable standing alone:

it is not sworn to and is uncross-examined hearsay.
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The discussion above about the origin&maded relationship between expansion of the
record and evidentiary hearings applies as weelctual innocence clainas to claims on the
merits. As the Supreme Court recognized Sohlup in reaching the actual innocence
conclusion, the habeas court may neethéie credibility determinationsSchlup v. Delo,512
U.S. 298 (1995), adopting standard frdtarray v. Carrier, 477 U.S. 478 (1986). It also held in
Schlupthat the trial courts will be able to reselthe great majority of actual innocence claims
routinely without any evidentiary hearingschlup, supra But that is not the case here on the
present state of the record. To the extent |@aath seeks to expand the record on the question of
actual innocence, the Motion is DEED without prejudice to Capbell’s offering some or all of

these exhibits at an evidentiary hearing.

Second Claim for Relief: Double Jeopardy

In his Second Claim for Relie€ampbell asserts the state d¢swiolated his right not to
be sentenced twice for the same crime, inatioh of the Double Jeopardy Clause. The Motion
to Expand the Record does not argue for admissi@my new evidence in support of this claim

(Motion, ECF No. 52, PagelD 3858-59.)

Third Claim for Relief: Violation of Brady v. Maryland

In his Third Claim for Relief, Campbell asserts that the time-stamped crime scene
photographs and the additional autopsy photographs produced in discovBnadyenaterial

(Motion ECF No. 52, PagelD 3859).
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Responding to the Warden’s argument in the Return that this claim is procedurally
defaulted, Campbell says he first raised it im@ation to amend his petition for post-conviction
relief (Traverse, ECF No. 16, PagelD 2292). tiA¢ referenced place in the record, Campbell
says he “wishes to raise a violation of crialinule # 16 and other prosecutorial misconduct.”
He discusses the use of one time-stampedoghaph by the prosecutor in trial and then
complains that he has not received thradny other time-stamped photograph.

Judge Winkler denied the post-conviction petition on the basessgtidicata. The First
District found that was in error because thairal depended on evidenoatside the record, but
affirmed on the alternative basis that Campbedl hat submitted sufficigrevidentiary material
to satisfy the requirements of Ohio Revised Code § 295332ate v. CampbellCase No. C-
120016 (1' Dist. Jun. 29, 2012)(unreporteaypy at ECF No. 8-4, PagelD 8@2seq)

The Warden asserts that a claim under Ghi€rim. P. 16, even when coupled with an
assertion of prosecutorial misconduist,not sufficient to preserve Brady claim. This Court
disagrees. A specific reference to the Obiominal discovery rule where the prosecutor’s
obligations significantlyoverlap those imposed Brady, is sufficient to call the constitutional
guestion to a court’s attention. Wever, this Court concludes tlBrady claim as made in the
Petition must be dividkinto three parts.

First, the Brady claim related to the photograph usedcross-examination is without
merit. A photograph used with a witness inltiauld, in the ordinarycourse of things, be
shown to opposing counsel, satisfy the prosecutor’s obligatiohln the absence of some proof
to the contrary, the regularityf the trial proceedings must Ipeesumed. Thus the photograph

appears to have been shown to Mr. McClosk&ge fact that Campbell did not have a copy at

° Presumably the prosecutor did rmlieve that particular photograph svexculpatory because he used it as
evidence in his case.
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the time he filed his post-conwion petition does not demonstrat8iady violation at all.

Secondthe Brady claim related to the other tinstamped photographs is unexhausted
because it has not yet been presented to the €iids but could still be presented in a motion
for leave to file a delayed motion for new trial.
Finally, theBrady claim related to the autopsy photographs appears never to have been presented
to the Ohio courts and is tlefore also unexhaustet the same basis as the second category.

The Motion to Expand the Record as it redaie the merits of the Third Claim for Relief

is DENIED without prejudice tds renewal after exhaustion.

Fourth Claim for Relief: Prosecutorial Misconduct

In his Fourth Claim for RelielCampbell asserts that certain statements by the prosecutor
at trial constitute misconduct. Campbell does mtear to seek expansion of the record with

respect to the merits this claim (See Motion, ECF No. 52, PagelD 2295).

Fifth Claim for Relief: Ineffective Assistance of Trial Counsel

The only evidence Campbell seeks to add toréoerd on this claim for relief is the
deposition of trial atbtmmey McCloskey (Motion, ECF No. 52, PagelD 3869).
Sub-claim I: Failure to object to theDoyle v. Ohio violations
For the reasons given above with respect to the First Gtaiielief, this sub-
claim is procedurally defaultaghless Campbell can establish actual innocence at an evidentiary

hearing.
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Sub-claims Il, Ill, and IV: Ineffective assistance of trial counsel during trial and in
his investigation
These sub-claims were decided on therits by the Ohio courts. Therefore
adding McCloskey’s deposition to the record would vioRitgholster The Motion to Expand

as to the deposition of McCloskey is therefore DENIED.

Sixth Claim for Relief: Ineffective Assistance of Appellate Counsel

In his Sixth Claim for Relief,Campbell asserts he received ineffective assistance of
appellate counsel from appellate attorney William Gallagher when he failed to plead assignments
of error alleging (1) th®oyle v. Ohioviolations, (2) violation ofOhio Revised Code § 2941.25
in imposing consecutive sentences, (3) trial colmseeffective assistance in failing to object to
discovery violations, (4prosecutorial misconduct, and (5) fileetive assistancef trial counsel
in some other unspecified way.

The only evidence that Campbell wishesdadd to the record on this claim is the
deposition of his appellate attorney, WithiaGallagher (Motion, ECF No. 52, PagelD 3879-87.)

Respecting the first sub-claim on tBeyle v. Ohioviolations, for the reasons given in
discussing the First Claim for Rdlighis sub-claim is procedurally defaulted in the absence of
adequate proof of actual innocence.

Respecting the second sub-claim, the Wamlgects that Campbell has not shown that
he fairly presented this claim to the Oluourts (Memo in Opp, ECF No. 55, PagelD 4048).
Campbell responds by citing his Traverse (Re@emo, ECF No. 57, citing ECF No. 16 at

PagelD 2356-57). The First District did indeexhch the merits of this sub-claim and found
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“appellate counsel was ineffectiwe falling to present Campbell's' broposed assignment of
error, challenging, under R.C. 2941.25, the tr@lrts imposition of onsecutive prison terms
for each of two counts of aggravated velacuhomicide and a single count of operating a
vehicle under the influence of alcoholState v. CampbelCase No. C-090895 (Entry Granting
Reopening, 1 Dist. Feb. 27, 2012)(unreported, copy at ECF No. 8-5, PagelD #0220q)
Furthermore, when the appeal was reopened, tisé [Bistrict granted relief on this claim, upon
concession by the State that the convictionofmerating a motor vehicle under the influence of
alcohol (*OVI”) could merged with the OVI-based aggravated vehicular homicide conviction
(Traverse, ECF No. 16, citing Apped’s Brief, ECF No. 8-5, PagelD 109#,seq) The State
did not concede that the OVI count should neength the conviction for recklessly committing
homicide by vehicle (Count Five)d. The First District in the reoped appeal held that the two
aggravated vehicular homiciderwictions (Counts One and Five)ould merge with each other
under Ohio Revised Code § 2941.25, but Campbell could be sentenced separately for the OVI
conviction. State v. CampbelR012-Ohio-4231, 2012 Ohio App. LEXIS 3742'@ist. Sept. 19,
2012).

Campbell argues that the relief on the remukappeal is not enough. Rather, he says,
“[h]ad appellate counsel properly raised andelieped the issue, it is likely Campbell would
have obtained relief on direct appeal, and wouldhaot received an additional five years on his
sentence at resentencing tbe OVI.” (Traverse, ECF No. 16, PagelD 2357).

This Court finds that claim completelyeqqulative. In arguing for a maximum sentence
of twenty years at re-sentengi the prosecutor pointed out that Campbell was, on the night of
the offense, driving while under two lifetime limnsuspensions and after having been convicted

of OVI on eight prior occasions, as well asmarous other criminal offenses (Sentencing
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Memorandum, ECF No. 8-5, PagelD 1171-72).

In any event, because this particular slddm has been decided on the merits by the
Ohio courts and that decision is not an olbyety unreasonable application of Supreme Court
precedent, admission of the Gallagher deposition is barr@ihbylster

In his third sub-claim, Capiell asserts he received ineffective assistance of appellate
counsel when his appellate attorney did not rdiseasserted discoveryagins and trial counsel’s
failure to object on direct appl. This sub-claim was also decided on the merits by the First
District and its decision is not an objectively easonable application oflevant Supreme Court
precedent. Admission of the Gallaglieposition is therefore barred Binholster

In the fourth sub-claim, Campbell complsinf appellate counsslfailure to assign
prosecutorial misconduct as errardatrial counsel’s failure to objeets ineffective assistance of
trial counsel. Admission of the Gallagher dgiion on this sub-claim is barred for the same

reason given on the third sub-claim. Hane is true of the fifth sub-claim.

Seventh Claim for Relief: Insuffiaent Evidence and Actual Innocence

In his Seventh Claim for Relief Campbelkserts he was cowrted on insufficient
evidence and that he is entitléal habeas relief because hearstually innocent. Campbell’s
Motion does not attempt telate any of the mates sought to be added ttus particular claim
for relief (Motion, ECF No. 52, passim).

The Warden notes first that a free-standifegm of actual innocends not a cognizable
claim in habeas corpus (Memo in Opp. ECF Bls. PagelD 4062). Case law in the Sixth Circuit

establishes that the Supreme Court of the Uriitiadles has never recoged a free-standing or
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substantive actual innocence claiBress v. Palmer484 F.3d 844, 854 {6Cir. 2007),citing
Zuern v. Tate336 F.3d 478, 482, n.1"{&Cir. 2003), andStaley v. Jone<239 F.3d 769, 780,
n.12 (8" Cir. 2001).
As to the sufficiency of the evidence claithe Warden notes thidaim was decided on
the merits in the state courts and themholster bars admission of additional evidence.
Campbell responds, “Campbell relies on the arguments previously made in his Petition and
Traverse as to why relief is warranted for Caelps seventh ground for relief.” (Reply Memo,
ECF No. 57, PagelD 4101.) No citatito relevant pages is offered.
The Court concludes that no additional analys required regarding expansion of the

record with material relevatd the Seventh Claim for Relief.
Conclusion

In accordance with the foregoing analy€ismpbell’'s Motion to Expand the Record is
DENIED without prejudice to @ossible motion for an evidentiahearing and/or a motion to

stay pending exhaustion of state coumeeies on the Third Claim for Relief.

November 30, 2015.

s Michael R. Merz
United StatedMagistrateJudge
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