Mercado v. Warden, Chillicothe Correctional Institution

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

BISMARK MERCADO,
Petitioner, . Case No. 1:14-cv-124

- VS - District Judge Timothy S. Black
Magistrate Judge Michael R. Merz

NORM ROBINSON, WARDEN,
Chillicothe Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case, broygtatse under 28 U.S.C. § 2254, is before the Court for
decision on the merits. The Petitizvas filed March 6, 2014 (Doblo. 4). On Magistrate Judge
Bowman’s Order (Doc. No. 5), the Warden H#asd a Return of Writ(Doc. No. 8). Judge
Bowman granted the Petitioner twenty-one dayerahe Return to file a reply (Doc. No. 5,
PagelD 45). That time expired June 1, 2014, anceply has been filed. Thus the case is ripe

for decision.

Procedural History
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Mercado was indicted by a Hamilton Countymp jury on one count of trafficking in
cocaine with a major drug offender specification @ne count of conspiracy. Having waived a
jury, he was tried to the benatgnvicted as charged, and sentetaceen years in prison. On his
first direct appeal, Mercado successfully ueed his conspiracyonviction. Mercado
appealed further to the Supreme Court of Obid, that court declined jurisdiction. Mercado
then filed the instar®etition, raising the following Grounds for Relief:

Ground One: The Ohio State Courts erred in ruling that
Petitioner’s Jury Waiver was voluntary and that it complied with
Ohio Revised Code § Section 2945.05 and Crim. R. 23(A) as well
as Federal Due Process; whee flacts support that he did not
clearly understand or speak English nor did he fully understand
that he was waiving hisght to a Jury Trial.

Ground Two: The Ohio Courts erred by holding that Petitioner
was quilty of trafficking in cocaine and conspiracy, as those
findings were not supported by sufficient evidence as well as being
against the manifest weight of taeidence; and therefore, contrary
to law.

(Petition, Doc. No. 4.)

Procedural Default of Ground One by Lack of Fair Presentation

Respondent asserts Mercado proceduraligidied his First Ground for Relief by failing
to present it to the Ohio courts as a fedelstitutional claim (Return of Writ, Doc. No. 8,
PagelD 52-59). Mercado has mesponded to this argument.

To preserve a federal constitutional claim for presentation in habeas corpus, the claim
must be "fairly presented" e state courts in a way whiphovides them with an opportunity
to remedy the asserted constibatl violation, including preséing both the legal and factual
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basis of the claim.Williams v. Anderson, 460 F.3d 789, 806 (6Cir. 2006);Levine v. Torvik,
986 F.2d 1506, 1516 {(6Cir.), cert. denied, 509 U.S. 907 (1993), overled in part on other
grounds byThompson v. Keohane, 516 U.S. 99 (1995Riggins v. McMackin, 935 F.2d 790, 792
(6™ Cir. 1991). The claim must be fairly presentgcevery stage of thease appellate process.
Wagner v. Smith, 581 F.3d 410, 418 {&Cir. 2009).

“Federal courts do not haverigdiction to consider a claimm a habeas petition that was
not ‘fairly presented’ to the state courtsNewton v. Million, 349 F.3d 873, 877 {6Cir. 2004);
accord,Jacobs v. Mohr, 265 F.3d 407, 415 {6Cir. 2001);McMeans v. Brigano, 228 F.3d 674,
681 (6" Cir. 2000);Fulcher v. Motley, 444 F.3d 791, 798 {6Cir. 2006);Blackmon v. Booker,
394 F.3d 399, 400 {6Cir. 2004).

Mercado’s First Assignment of Error onretit appeal reads “Defendant-Appellant’s
waiver of trial by jury was not voluntary and dmbt strictly comply with R.C. [Ohio Revised
Code] Section 2945.05 and Crim. R. 23(A).” (Appefia Brief, Return of Writ, Doc. No. 8-1,
Ex. 6, PagelD 89.) The argument in support redietirely on Ohio caséaw requiring strict
compliance with Ohio Revised Code § 2945.08. at PagelD 93-94. No mention is made of
the United States Constitution; theraengs citation to federal authority at alld. The decision of
the First District Court of Apeals discusses only Ohio\keed Code § 2945.05 and Ohio R.
Crim. P. 23.Sate v. Mercado, Case No. C-120114{Dist. Oct. 31, 2012)(unpublished; copy at
Return of Writ, Doc. No. 8-1, Ex. 8, PagelD 119 et seq.)

The Court agrees with Respondent thatdddp’s First Ground for Relief is procedurally

defaulted by his failure to fairly present it tet®hio courts as a fedé@nstitutional claim.



Ground Two: |nsufficient Evidenceto Convict

In his Second Ground for Relief, Mercadsess there was insufficient evidence on
which to convict him and his conviction is agaitite# manifest weight of the evidence. As the
Warden points out, the manifestigfet claim is not cognizable ifederal habeas corpus, but an
allegation that a verdict was entered upon figant evidence states a claim under the Due
Process Clause of the Fourteenth Ameaudinto the United States Constitutiodackson v.
Virginia, 443 U.S. 307 (1979)n re Winship, 397 U.S. 358 (1970)lohnson v. Coyle, 200 F.3d
987, 991 (8 Cir. 2000);Bagby v. Sowders, 894 F.2d 792, 794 {6Cir. 1990)(en banc). In order
for a conviction to be constitutionally sound, evelgment of the crime must be proved beyond
a reasonable doubtn re Winship, 397 U.S. at 364.

[T]he relevant question is whethefter viewing the evidence in

the light most favorable to the pexsution, any rational trier of fact

could have found the essential elements of the crime beyond a

reasonable doubt . . .. This familgtandard gives full play to the

responsibility of the trieof fact fairly to reolve conflicts in the

testimony, to weigh the evidence and to draw reasonable

inferences from basic facts to ultimate facts.
Jackson, 443 U.S. at 319tnited States v. Paige, 470 F.3d 603, 608 {6Cir. 2006); United
Sates v. Somerset, 2007 U.S. Dist. LEXIS 76699 (S.D. OH2007). This rule was recognized in
Ohio law atSate v. Jenks, 61 Ohio St. 3d 259 (1991). Of course, it is state law which
determines the elements of offenses; but once the state has adopted the elements, it must then
prove each of them beyond a reasonable ddubte Winship, supra.

In cases such as Petitioner’'s challengingsiigciency of the evidence and filed after

enactment of the Antiterrorismnd Effective Death Penal#ct of 1996 (Pub. L. No 104-132,

110 Stat. 1214)(the “AEDPA”), tavlevels of deference toagé decisions are required:



In an appeal from a denial of liegas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound by two layers of deference to
groups who might view facts differiyp than we would. First, as in

all sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt. Sedlackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). In dw so, we do not reweigh the
evidence, re-evaluate the credibildaf witnesses, or substitute our
judgment for that of the jury. Séited Satesv. Hilliard, 11 F.3d
618, 620 (6th Cir. 1993). Thus, even though we might have not
voted to convict a defendant had we participated in jury
deliberations, we must uphold theyuwerdict if any rational trier

of fact could have found the f@mdant guilty after resolving all
disputes in favor of the presution. Second, evewere we to
conclude that a rational trier of fact could not have found a
petitioner guilty beyond a reasomalaloubt, on habeas review, we
must still defer to the state appellate court's sufficiency
determination as long as it istnonreasonable. See 28 U.S.C. §
2254(d)(2).

Brown v. Konteh, 567 F.3d 191, 205 {BCir. 2009). In a sufficiezy of the eidence habeas
corpus case, deference should be mjiteethe trier-of-fact's verdict unddackson v. Virginia and
then to the appellate court's considemnatof that verdictas commanded by AEDPAucker v.
Palmer, 541 F.3d 652 (BCir. 2008).

We have made clear thddckson claims face a high bar in federal
habeas proceedings because they are subject to two layers of
judicial deference. Fitson direct appeal, "is the responsibility of

the jury -- not the court -- to det®@ what conclusions should be
drawn from evidence admitted at trial. A reviewing court may set
aside the jury's verdict on the ground of insufficient evidence only
if no rational trier of fact codl have agreed with the jury.”
Cavazos v. Smith, 565 U. S. 1, , 132 S. Ct. 2, 181 L. Ed. 2d
311, 313 (2011)per curiam). And second, on habeas review, "a
federal court may not overturn state court decision rejecting a
sufficiency of the evidence challenge simply because the federal
court disagrees with the state dodrhe federal court instead may
do so only if the state cdurdecision was 'objectively
unreasonable.bid. (quotingRenico v. Lett, 559 U. S. |, |
130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).



Colemanv. Johnson, 566 U.S.  , /132 S. Ct. 2060, 2062, (2@&2)Xuriam).

In arguing this Ground for Relief, Mema asserts there was no evidence he handled
either the package of cocaioe the duffel bag with the paffomoney (Petition, Doc. No. 4,
PagelD 35-36). He claims hgas neither the owner nor theivsr of the truck when the
exchanges took placdd. Most of his argument on the Second Ground for Relief, however, is
direct to the manifest weigletaim, which a federal halas court cannot consider.

The First District ©urt of Appeals decision on the sgféncy of the evidence is quite
summary: “We conclude that géhstate presented adequate evidence on each element of the
offenses. See Sate v. Thompkins, 78 Ohio St. 3d 380, 386, 6M8E. 2d 541 (1997).”Sate v.
Mercado, Case No. C-120114{Dist. Oct. 31, 2012)(unpublished,poat Return of Writ, Doc.

No. 8-1, Ex. 8, PagelD 120). Ithough the holding is summarwe are still bound to grant it
AEDPA deference. Harrington v. Richter, 562 U.S. 86, _ , 131 £t. 770, 792 (2011).
Thompkins embodies thelackson v. Virginia, standard, so the First €iict's decision is not
contrary to federal law. Finally, the recitatiohevidence in the Returof Writ compensates for
the summary First District opinion. See Ratwf Writ, Doc. No. 8, PagelD 70-72. The
evidence recited there shows there was competedénce on each of the required elements of
the offenses with which Mercado was chakgeThe Second Ground for Relief is therefore

without merit.

Conclusion

On the foregoing analysis, it is respectfully recommended that the Petition herein be

dismissed with prejudice. Because reasonablstgumwould not disagree with this conclusion,



Petitioner should be denied a certificate of apgaility and the Court should certify to the Sixth
Circuit that any appeal would be objectivelwéious and therefore should not be permitted to
proceedn forma pauperis.

March 5, 2015.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).



