Pettus-Brown vs Warden, Correctional Reception Center

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

LaSHAWN R. PETTUS-BROWN,
Petitioner, :  Case No. 1:14-cv-292

- VS - District Judge Michael R. Barrett
Magistrate Judge Michael R. Merz

WARDEN, Correctional Reception
Center,

Respondent.

REPORT AND RECOMMENDATIONS ON MOTION FOR RELEASE
ON PERSONAL RECOGNIZANCE

This habeas corpus case is before @wrt on Petitioner's Mamn for Release on
Personal Recognizance (ECF No. 74). Becauseigha post-judgment motion, it is deemed
referred to the Magistrate Judfype a recommended decision.

Acting under purported authoritgf U.S. Supreme Court Rul6s(3)(a) and Fed. R. Civ.
P. 5(d)(2)(B), Pettus-Brown filedis motion “directly with the ldnorable Walter H. Rice, Senior
Judge, Southern District of Ohio.” Because ¢hse is assigned to DistriJudge Barret, Judge
Rice declined to entertain the Motion himsatid ordered it filed ithe above-camned case.

Supreme Court Rule 36(3)(a) does autteenlargement on persdmacognizance of a
prisoner denied relief in a hahs proceeding by a judge of tbeurt of appeals that denied
release or by a Justice of thepBeme Court or by the district judagho denied relief. Thus the
instant Motion may properly beelrd by District Judge Barrett, beduld not properly have been

heard by District Judge Rice.
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However, the denial of Pettus-Brown’s habeas corpus petitioat ipending review by
the Supreme Court. Judge Barrett's Ordanussing the Petition (ECF No. 67) was entered
November 3, 2015. Pettus-Brown appealed the appeal was assigned Case No. 15-4330.

On December 28, 2015, the Sixth Circuit dssed Pettus-Brown’s prior appeal in its
Case No0.15-3768 for lack of a final appealajpldgment at the time the appeal was taken.
Pettus-Brown v. Lisath, Case No. 15-3768 tt”6Cir. Dec. 28, 2015)(unrepted, copy at ECF No.
70). Of course, in theneantime Judge Barrett had dismdsdbe case with a final order and
Pettus-Brown had again appealed, but the Sixthu€ihas not yet decideddhappeal in its Case
No. 15-4330. That is, it has not yagcided to grant or deny habea$ief, so its decision is not
“pending review in the Supreme Court.”

Moreover, Pettus-Brown has not filed any copy ofdersiorari petition with his Motion
for Release, nor has he given the Court &wpreme Court case nuetb A query to the
Supreme Court portion of the XES database on September 8, 2016, revealed no pending cases
under his name.

Because Pettus-Brown’s appeal on the megistill pending before the Sixth Circuit and
no mandate has issued, it is doubtfiat this Court has jurisdicth to admit him bail. The filing
of a timely and sufficient noticef appeal immediately transgefjurisdiction of all matters
relating to the appeal from the district court to¢beart of appeals. It divests the district court of
authority to proceed furthevith respect to such matters, exciepaid of the appal, or to correct
clerical mistakes under Fed. R. Civ. P. 60fa)Rule 36 of the Federal Rules of Criminal
Procedure, or in aid of execoiti of a judgment that has not besuperseded, until the district
court receives the mandate oétbourt of appeals. 9 Moordgderal Practic§ 203.11 at 3-45

and 3-46. Filing a notice of appeahiVests the District Court géirisdiction over a case and vests



jurisdiction in the Circuit Courbf Appeals until the district coureceives the mandate of the
court of appealsMarrese v. American Academy of Osteopathic Surgeons, 470 U.S. 373 (1985);
Pickens v. Howes, 549 F.3d 377, 381 K‘BCir. 2008);Pittock v. Otis Elevator Co., 8 F.3d 325,
327 (6" Cir. 1993);Lewis v. Alexander, 987 F.2d 392, 394 {6Cir. 1993);Cochran v. Birkel,
651 F.2d 1219, 1221 {(6Cir. 1981). The Sixth @uit has itself denieiail in this case (ECF
No. 71).

Even assuming this Court has jurisdati it should not grant the Motion. Although
Pettus-Brown has a short time remaining on his seatdms claim that he is not a flight risk
must be viewed in light of the fact that dlesconded from probation in the underlying criminal
case and left the country. To the extent fent$ there are “extraordinary circumstances” in
terms of the merit of his claims, including his otaihat he is “sovereign” and that the State of
Ohio has waived all defenses in this case, th&tQw@s already decided his claims are so without
merit that reasonable jurists would not disagasel he was not entitletb a certificate of

appealability (Opinionrad Order, ECF No. 67).

Conclusion

Based on the foregoing analysis, the Magisttaidge respectfully recommends that the

Petitioner's Motion for Releason Personal Recognizance DENIED. Because reasonable

jurists would not disagree withis conclusion, Petitioner shoub@ denied a certificate of



appealability and the Court should certify to the Sixth Cir¢hat any appeal would be

objectively frivolous and therefoshould not be permitted to procaadorma pauperis.

September 9, 2016.

s Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeainethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwase directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United Sates v. Walters, 638
F.2d 947, 949-50 (6th Cir. 198Thomasv. Arn, 474 U.S. 140, 153-55 (1985).



