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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

RYAN K. WIDMER,
Petitioner, . Case No. 1:14-cv-303
- VS - District Judge Timothy S. Black
Magistrate Judge Michael R. Merz
WARDEN, Correctional Reception Center,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus casebisfore the Court on PetitiorierObjections (ECF No. 37) to
the Magistrate Judge’s Report and Recommendat{¥Report” ECF No. 35). As permitted by
Fed. R. Civ. P. 72, the Warden has filed a Respt#igose Objections (ECF No. 39). District
Judge Black has recommitted the case for reconsideration in light of the Objections and

Response (ECF No. 38).

Standard of Review

The Report was filed upon considerationtleé Petition (ECF No. 1), the State Court

! petitioner's counsel refers to this document as “The Magistrate’s RepdReanchmendations.” She refers to the
undersigned throughout the Objections as “Magistrate.& tifle of the office was changed by Congress in 1991 to
“Magistrate Judge.” Shortening the title to “Magistrate’ais unusual contraction. While the Supreme Court is
sometimes spoken of colloquially as “tBapremes,” one never hears a Circuit Judge referred to as a “Circuit” or a
District Judge” referred to as a “District.” Whiyen contract “MagistratJudge” to “Magistrate™?

2 Recommittal orders are an ordinary part of habeas corpus practice at the Dayton and Cincinnati lo€uians of
Contrary to Petitioner’s counsel's unwartad statement to the press, they do not represent a District Judge’s belief
that “red flags were present in the Report and Recommendations.” See Butler County Journal-News May 4, 2017, at
www.journal-news.conwisited June 22, 2017.

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/1:2014cv00303/170550/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/1:2014cv00303/170550/40/
https://dockets.justia.com/

Record (“SCR,” ECF Nos. 17, 18, 19, 20, 21, &, the Return of Writ (ECF No. 22), the
Reply (ECF No. 25), and oral argument (&t ECF No. 31). 28 U.S.C. 8§ 636(b)(1)(B)
authorizes a District Judge to refer to a magistrate judge for headnguamission of proposed
findings of fact and recommendations for dispositiof applications for posttrial relief made by
individuals convicted of criminabffenses. . . .” 28 U.S.C.@&36(b)(1)(C) provides that a party
“may serve and file written objections such proposed findings and recommendations as
provided by rules of court. fudge of the court shall maked® novo determination of those
portions of the report or spe@fl proposed findings or recommetidas to which objection is
made.” Fed. R. Civ. P. 72(b) embodies the sagmzedure as the statute as far as prisoner
petitions are concerned.

No evidentiary hearing was held in this matter. All proposed findings of fact in the
Report are based on review of the State Court Record. Thus there are no demeanor-dependent
credibility findings in the Repomwhich would be subject toerly erroneous review. Compare
United States v. Cofiel@72 F.3d 1303 (11Cir. 2001).

Failure to make objections to a specific point waives appeal on that Atspaugh v.
McConnel| 643 F.3d 162, 166 (6Cir. 2011);Miller v. Currie, 50 F.3d 373, 380 (6Cir. 1995);
United States v. Walter§38 F.2d 947 (6 Cir. 1981);Mattox v. City of Forest Parki83 F.3d
515, 519 (8 Cir. 1999);Thomas v. Ar474 U.S. 140 (1985). A gerze objection has the same
effect as a failure to file altogethétoward v. Sec. of HH®32 F.2d 505 (6 Cir. 1991). The
reason is that failure to focus the district caugttention on any specific issues makes the initial

reference useless and underminesghrpose of the Magistrate’s Attoward, 932 F.2d at 509.



Analysis

Petitioner has filed seventeen separateealgns, often with several subparts. The
Objections will be dealt with seriatim. Becausdethe length of the Report and Objections, the
state court statement of factsdathe procedural history, alreadscited in the Report, are not

repeated here.

Objection 1: The Report and Recommendabns grossly mischaacterized Widmer's
Ground 1 resulting in a flawed and off-point analysis of the state expert's body part
impression testimony and itsmpact on Widmer’s trial.

As pleaded, Widmer’s First Ground for Relief reads:

The state courts unreasonably determined the facts and ruled
contrary to or unreasonably digal clearly established Supreme
Court precedent concerning Widmer’s constitutional rights to due
process, a fair trial, and coofrtation by permittig the admission

of impermissible expert opinion testimony that: (1) reached beyond
the expert’'s purported expertis®) lacked scientific foundation;
and (3) was based on a methodology that has been proven
unreliable.

(Petition, ECF No. 1-1, PagelD 56.)
In his first objection, Widmer characterizeis First Ground for Relfeas being that the
body part impression testimony givey William Hillard at trial
reached beyond the province_of all legitimate evidence. No one —
not Bill Hillard, not the modernaly Einstein of criminology, no
human being — could reliably idgly smudges [on a bathtub] as
the impressions from specific bogharts or assign gender (if the

smudge is even from a humaor)direction to those smudges.

(Objections, ECF No. 37, PagelD 10660.)



On direct appeal to the Ohio Twelfth dbict Court of Appea, Widmer's Second
Assignment of Error read:

WIDMER WAS DENIED A FUNDAMENTALLY FAIR TRIAL
IN VIOLATION OF HIS DUE PROCESS RIGHTS THROUGH
THE ADMISSION OF IMPERMSESIBLE EXPERT OPINION
TESTIMONY THAT: (1) REACHED BEYOND THE EXPERT'S
PURPORTED EXPERTISE; J2 LACKED SCIENTIFIC
FOUNDATION; AND (3) WAS BASED ON A
METHODOLOGY THAT HAS BEEN PROVEN UNRELIABLE.
ACCORDINGLY, WIDMER WASALSO DENIED THE RIGHT
TO ADEQUATELY CONFRONT THIS EVIDENCE IN
VIOLATION OF THIS SIXTH AMENDMENT RIGHTS.

The Twelfth District decided this Assignment as follows:

[*P62] In his second assignment of error, Widmer argues that the
trial court erred by allowing Hilla to testify about "body part
impressions” found on the batbh. Widmer challenges the
admission of Hillard's testimony regarding: (1) the adult male
forearm on the front interior wall of the bathtub; (2) the forearm
impression "overlaying" circulamarks made on the bathtub by
bath product bottles; and (3) thendertip marks that were in a
"downward position” and were made by a person of small stature,
like a child, a female, or small male. Widmer contends that the
admission of such testimony was in violationEofid.R. 702and

his Sixth Amendmentrights. Specifically, Widmer argues that
"Hillard's testimony runs afoul of due process and the
Confrontation Clauseas Hillard was permitted to testify beyond
his area of expertise and into a realm of body part impressions for
which he has "no training or msistent, methodologically based,
non-anecdotal experience" and tastimony was "not based on [a]
scientifically valid methodology."

[*P63] Prior to the commencement of the third trial, Widmer had
filed a motion in limine seeking to limit Hillard's testimony by
prohibiting him from testifying atut the size and sex of the
individuals who made the finggp marks or the forearm
impression. The motion in limine was not ruled on prior to trial
and is therefore presumed to have been defibdate v. Tranet,
Inc., 12th Dist. No. CA2003-11-112, 2004 Ohio 3537, Y AO
trial, Hillard was offered as an pert in the areas of crime scene
analysis, fingerprint analigs and crime scene photography.
Widmer did not seek to voir dire Hillard as to his qualifications as



an expert in these fields. Rather, Hillard was admitted as an expert
in the aforementioned areas kout objection. Widmer did object,
however, to Hillard's testimonyhat an adult male forearm
impression was found on the bathtthmt this impression overlaid
circular marks made on the bath by bath product bottles, and
that the fingertip marks found the bathtub were in a "downward
position" and were made by a persamfrsmall stature, like a child,

a female, or small male. Widmend$jections were overruled, and
such testimony was deemed adsible by the trial court.

[*P64] We begin our analysis by determining whether Hillard's
testimony was properly admitted pursuant Evid.R. 702

A. Evidence Rule 702

[*P65] "The determination of the admissibility of expert testimony
is within the discretion of thei&d court, and its decision will not
be disturbed absent abuse of discretionState v. Blankenburg
197 Ohio App. 3d 201, 2012 Ohio 1289, § 107, 966 N.E.2d 958
(12th Dist.) An abuse of discretion irips more than an error of
law or judgment; it suggests th#éhe trial court acted in an
unreasonable, arbitrary, ounconscionable mannerState v.
Barnes 12th Dist. No. CA201@6-009, 2011 Ohio 5226, | 28

trial court's admission of expetestimony is not an abuse of
discretion where the testimony is relevant and the criteria of
Evid.R. 702are met.Terry v. Caputp 115 Ohio St.3d 351, 2007
Ohio 5023, 1 23, 875 N.E.2d .72

[*P66] Evid.R. 702provides that a witnessay testify as an expert
if all of the following apply:

(A) The witness' testimony iteer relates to matters
beyond the knowledge or exjmnce possessed by lay
persons or dispels a misconception common among lay
persons;

(B) The witness is qualified as an expert by specialized
knowledge, skill, experience, training, or education
regarding the subject ritar of the testimony;

(C) The witness' testimony [sased on reliable scientific,

technical, or other specialized information. * * *

[*P67] With respect tcEvid.R. 702 the trial court, as part of its
gatekeeping function, must asseboth the relevance of the



expert's testimony and the reliitly of the testimony prior to
admitting such testimony into evidenc€aputo at § 24 This
gatekeeping obligation applies "not only to testimony based on
'scientific' knowledge, but also to testimony based on ‘technical’
and 'other specialized' knowledgeKumho Tire Co., Ltd. v.
Carmichae) 526 U.S. 137, 141, 119 S.Ct. 1167, 143 L. Ed. 2d 238
(1999) To determine the reliabilitpf testimony, the trial court
may consider one or more ofetlspecific factors mentioned in
Daubert v. Merrell Dav Pharmaceuticals, Inc509 U.S. 579, 592-
93, 113 S.Ct. 2786, 125 L. Ed. 2d 469 (199)mho Tire Ca.

526 U.S. at 141 The specific factors mentioned iDaubert
include: (1) whether the theory acientific technique has been
tested; (2) whether the theory ochaique has been subject to peer
review or publication; (3)whether the method has a known
potential rate or error; and )(4vhether the theory has gained
general acceptance inetlscientific communityCaputg 115 Ohio

St. 3d 351, 2007 Ohio 5028 25, 875 N.E.2d 72iting Daubert

at 593-594 While consideration of theDaubert factors is
permitted, such consideration is not required to determine the
reliability of the testimonyKumho Tire Cq.at 141 Rather, the
test of reliability is "flexible" andaubertslist of specific factors
neither necessarily naxclusively apply to laexperts or in every
case.ld. The trial court is given "broad latitude" in determining
reliability. Id.

[*P68] Hillard testified that he lthbeen employed by the city of
Cincinnati as a senior criminalist for five years. Prior to holding
that position, he served as a police officer for 28 years. Hillard
testified that he had been exaing crime scenes and processing
evidence for over 30 years. Some of the specific activities that he
does as a criminalist include securing the scene, collecting
evidence, and processing the evickeifor fingerprints or any other
forensic evidence. Hillard explained that most of his criminalist
education and training has be#nwough on-the-job training and
from the FBI Academy in Floriddde has been trained specifically

in crime scene photography, i@ence collection, interpreting
patterns of evidence, and thgrocessing and analyzing of
fingerprints. Hillard testified that he has responded to "thousands"
of crime scenes over the years, many of which were homicide
scenes. He further explained thifat 10 to 15 percent of these
crime scenes, he has analyzed impressions of body parts other than
"fingers, hands and feet." Based the foregoing, iis clear that
Hillard's testimony related to matters beyond the knowledge of a
lay person and that he was qualifiasl an expert in the areas of
crime scene analysis, fingerprint analysis, and crime scene



photography by his knowledge, wezhtion, and experienc&ee
Evid.R. 702(A)and(B).

[*P69] The issue in this case, however, is whether Hillard went
beyond his expertise wheestifying about the fingertip marks and
forearm impression found on theathtub. Essentially Widmer
attacks the reliability of Hillard testimony. He contends that
Hillard's testimony lacked a scientific foundation as it was based
on the Bertillon system of ugy body measurements to identify
individuals, which Hillard himselddmitted is unreliable. The state
contends that Hillard's testimorwas permissible as it was not
based on the Bertillon system but rather on the methodology
underlying latent fingerprint analgs The state further argues that
Hillard was qualified to testify about the forearm impression and
fingertip marks based on Hillard's "many years of experience"
analyzing "other" body part impreesis as he had done so in 10 to
15 percent of the thousands of crime scenes he had investigated.

[*P70] The Bertillon system is defined as "a system for the
identification of persons by a physical description based on
anthropometric measurements, standardized photographs, notation
and classification of markings, color, bodily anomalies, thumb line
impressions, and other data thets been largely superseded by
fingerprinting."Webster's Third New tarnational Dictionary207
(1993). [FN 7 Anthropometry iglefined as “the science of
measuring the human body and pirts and functional capacities
[especially] as an aid to thetudy of human evolution and
variation.” Webster's Third New International Dictionar§3
(1993).] At trial, Hillard testied that he was familiar with the
Bertillon system of identification that was based on body
measurements and that suchtmeel had been proven unreliable.
Contrary to Widmer's argumertipwever, Hillard never testified
that he relied on the Bertillon stgm in finding or identifying the
forearm impression or fingertipnarks on the bathtub. Rather,
Hillard testified that a body paipression is made the same way
a latent print is made, by touchiag object and leaving a residue
behind, and the impression candiscovered using a chemical or
dusting powder. Specifically, Hillard testified as to this process as
follows:

[HILLARD]: Usually when we go process a crime scene,
exactly what's documented, taking pictures and analyzing
what we're going to do at the crime scene, when we dust
an object we use dusting pder to try to bring out a
fingerprint or any other matal that might be on that
surface that we're processing.



With fingerprint powder it hips you see a latent print
which normally can't be seen with the naked eye, latent
means invisible and you uselaemical or dusting powder

to bring out that fingerprint.

[STATE]: And Mr. Hillard you used the term latent print.
Can you explain what latentipt is in your line of work?

[HILLARD]: Latent print is usually a print that is
invisible, is usually a print #t is not visible to the naked
eye, with the naked eye. You have to use some type of
enhancing procedure.

[STATE]: And how is such a fingerprint formed, how is it
made?

[HILLARD]: Yes. If you look at your fingers you have
the friction skin ridges, and on these ridges you have
pores and they sweat and whenever you touch something
you leave a residue, a wateesidue and you touch
something that leaves a latent print there.

[STATE]: Now for example you were talking about the
fingerprints?

[HILLARD]: Yes.
[STATE]: Is that true of dter parts of the body as well?

[HILLARD]: Yes. You have the same process with your
feet also. You have the ftion of your skin ridges on
your feet.

[STATE]: And beyond the feet and the fingertips does the
body in general produce those kimafsoils or things that
would form impressions?

[HILLARD]: Yes. If you took the back of your hand and
did the same thing you'd stitlave that impression. You'd
dust it or anything you would kia that impression as you
dust it with a powder. Andgionporous items gets treated
with a chemical and you calevelop that impression also.

[STATE]: And Mr. Hillard in your expernce and youlr]
years as a Criminalist, based on your training and



experience, do you have amyxperience in interpreting
impressions that are left, thate formed that way other
than fingerprints and the feet?

[HILLARD]: Yes.

[STATE]: Have you responded to crime scenes where you
had to interpret impressiorthat were formed by other
parts of the body besid¢he feet and hands?

[HILLARD]: Yes sir.

* % %

[STATE]: Have you received argpecific training in how
to interpret impressionstogr than fingerprints?

[HILLARD]: Again, this canes along with experience.

[*P71] Hillard did not claim that tere was a recognized scientific
process establishing forearm comparison as a science. Rather than
trying to identify Widmer or anyther individualas the source of

the forearm impression through comparison, Hillard limited his
testimony to the identifetion of the impression as one made by an
adult male. Hillard did not specula&s to who specifically left the
forearm impression or when the impression had been left on the
bathtub. Instead, Hillard tessfl only as to how such an
impression was made, the ideitition of the impression by body
part, and the general charactecstof the person who left the
impression (an adult male). Givehis experience in analyzing
crime scenes and body part impressions, for which an
understanding of the science behihé transfer and discovery of
latent prints or impressions is required, Hillard was more than
gualified to testify as to the existence of the forearm impression.
Therefore, the trial court did not abuse its discretion in admitting
such testimony it evidence.

[*P72] Furthermore, we do not find that the court abused its
discretion in allowing into evider® Hillard's testimony that the
forearm impression overlaid circulararks left on the bathtub by
bath products. Hillard testifiethe has more than 30 years of
experience observing crime scenasd interpreting patterns of
evidence. Hillard was more than qualified to testify as to his
observation that the forearm impression came second in time to the
circular marks. If Widmer waetl to cast doubt on the accuracy of
Hillard's observations, he hathe opportunity to do so during



cross-examination.

[*P73] Finally, we do not find the triacourt abused its discretion

in admitting Hillard's testimony about the fingertip marks found on
the bathtub. Hillard testdd that latent prints were discovered after
dusting powder was used on thethtab, but the prints lacked
minutiae details and therefore cduhot be used to identify the
source of the prints. Although éh print lacked identifying
characteristics or minutiae details, Hillard was able to determine
that the print was left after seone pulled his or her fingers
downward using just the fingertips.

[HILLARD]: These impressions here are the ones | was
looking at. It tells you theywere fingerprints but |
couldn't make a positive idefication as to who they
belonged to. | could just tethey were in the downward
position.

* % %

These are the tips of the fingeints right here and on the
tips usually when you're pulling down on something you
very seldom leave minutiae points there and those
impressions [sic].

From his testimony, it is clear that Hillard did not rely on the
Bertillon system to identify the source of the fingertip marks.
Rather, Hillard utilized his training and experience in analyzing
fingertip markings to determine that the markings were made by a
"person of small stature, like a child, [a] female, or a small male."
Although Hillard's training and gerience allowed him to draw
such an observation from the size and the shape of the markings,
Hillard was explicit instating that he could not identify the specific
individual who made the markingthat person's gender, or when
the markings had been left on the bathtub. Hillard's testimony was
therefore limited to those rfdings and observations he was
gualified to make given his 30 ysaof experience in analyzing
crime scenes, fingerprintand body part impressions.

[*P74] For the aforementioned reass, we do not find that the
trial court abused its discretian admitting Hillard's testimony
about the forearm impression and fingertip markings. Hillard's
testimony was relevant, reliabland permissible pursuant to
Evid.R. 702 Any questions or doubts Widmer had regarding the
accuracy of Hillard's observatioasd testimony about the forearm
impression and fingertip markinggere capable of being addressed

10



during cross-examination. Furthermore, we find that such
guestions about the accuracy or reliability of Hillard's testimony in
this case go to the weight of the evidence rather than its
admissibility.

B. Due Process and the Confrontation Clause
[*P75] We further find that the admission of Hillard's testimony

did not violate Widmer's due press rights or his constitutional
rights under th&ixth Amendment

[*P76] "The Sixth Amendment to the Ubked States Constitution
made applicable to the States via theurteenth Amendmerjts
[due process clauger * * provides that ‘[ijln all criminal
prosecutions, the accused shahjoy the right * * * to be
confronted with the witnesses against hinMélendez-Diaz v.
Massachusetf$b57 U.S. 305, 129 S.Ct. 2527, 2531, 174 L. Ed. 2d
314 (2009) The Amendment guaranteasdefendant the right to
confront those who "beatestimony" against himld., citing
Crawford v. Washingtqrb41 U.S. 36, 51, 124 S.Ct. 1354, 158 L.
Ed. 2d 177 (2004)"A witness's testimonpgainst a defendant is
thus inadmissible unless the witness appears at trial or, if the
witness is unavailable, the deftant had a prior opportunity for
cross-examinationlt., citing Crawfordat 54

[*P77] In the present case, Hillard was called as an expert withess
at trial. His testimony about tHferearm impression and fingertip
markings he found on the baib were subject to cross-
examination by Widmer. Widmer was given the express
opportunity to challenge and cadbubt on Hillard's conclusions
about the forearm impressiorand the fingertip marks.
Accordingly, we do not find that Hillard's testimony was in
violation of Widmer'sSixth Amendmentright to confront those
who bear witness against him.

[*P78] Widmer's second assignment of error is hereby overruled.
State v. Widmer 2012-Ohio-4342, 2012 Ohio Apa.EXIS 3801 (12th Dist. Sep. 24,
2012)(“Widmer T).
When a state court decides on the merits ar&denstitutional claim later presented to a

federal habeas court, the federal court mustrdeféhe state court decision unless that decision

11



is contrary to or an objectiselunreasonable applicati of clearly eblished precedent of the
United States Supreme Court. 28 U.$@254(d)(1);Harrington v. Richter 562 U.S. 86, 131

S. Ct. 770, 785 (2011Brown v.Payton 544 U.S. 133, 140 (2005gell v. Cone535 U.S. 685,

693-94 (2002)Williams (Terry) v. Taylagr529 U.S. 362, 379 (2000).

Widmer seems to acknowledgestipoint of law in the waye pleads his First Ground for
Relief: he asserts the state court's decisisncontrary to or amunreasonable application of
Supreme Court precedent. However, Olgectl cites only the fowing Supreme Court
precedent for the propositions noted:

General Elec. Co. v. Joineb22 U.S. 136 (1997), cited at PagelD 10663 for the
proposition that “personal observations imsufficient to establish reliability.”

Chambers v. Mississipp#10 U.S. 284 (1973), cited BagelD 10671 for the proposition
that “trial errors must not ‘defe#tte ends of justice’ or otherveisleprive a defendant of his right
to a fair trial.”

The gravamen of the First Objection is théillard’s testimony hd no scientific basis
and its admission therefore deprived Widmer of dwegss, a fair trial,rad his right to confront
his accusers. There is no United States &uprCourt precedent holding that admission of
testimony without a scientific bastdeprives a state court defendah&iny one of those rights.
Joiner is not a constitutional case at alApplying the standard first enunciated Daubert v.
Merrell Dow Pharmaceuticals, Inc509 U.S. 579 (1993), the Supreme Court heldioimer that
a federal district court’s admissi or exclusion of proposed exp&estimony should be reviewed
for abuse of discretion.

Chambersheld that it was a denial of due pess for Mississippi to enforce the common

3 The cited Twelfth District ecision is the last reasoned state court datish the merits of this claim and is thus
the decision this Court must measure against 28 U.S.C. § 2254(d¥tly. Nunnemakeb01 U.S. 797 (1991).

12



law vouching rule as to a person Chambers called to the stand who admitted the murder for
which Chambers was on trial, then repudiatésl confession. Justid@owell noted that the
vouching rule had been severely criticizeddsding evidence experts McCormick, Morgan, and
Wigmore and rejected altogether in the thendem Federal Rules of kdlence. 410 U.S. at 297,

n. 8 and 9. Whil&€€hamberss constitutional precedent, it doest hold that evidence without a
scientific basis is constitutionally inadamissible.

Federal habeas corpus is #ale only to correct federatonstitutional violations. 28
U.S.C. § 2254(a)Wilson v. Corcoran562 U.S. 1 (2010)t.ewis v. Jeffers497 U.S. 764, 780
(1990); Smith v. Phillips455 U.S. 209 (1982Barclay v. Floridg 463 U.S. 939 (1983). "[I]tis
not the province of a federal habeas court to reexamine state court determinations on state law
guestions. In conducting habeas review, a riddeourt is limited todeciding whether a
conviction violated the Constitution, laysr treaties of the United Stateg&Stelle v. McGuirg
502 U.S. 62, 67-68 (1991).

The Supreme Court itself has recently said

AEDPA's standard is intentionally “ “difficult to meet.” White

v. Woodall 572 U. S.  , 134 6t. 1697, 1702, 188 L. Ed.

2d 698, 704 (2014) (quotingetrish v. Lancaster569 U. S. |
_,133S.Ct. 1781, 1786, 185HKEd. 2d 988, 996 (2013)). We
have explained that “clearly effished Federal law’ for purposes

of §2254(d)(1) includes only the hahdjs, as opposed to the dicta,
of this Court's decisions.Whitg 572 U. S., at ___ , 134 S. Ct.
1697, 1702, 188 L. Ed. 2d 698, 704 (some internal quotation marks
omitted). “And an ‘unreasonable application of’ those holdings
must be objectively unreasonablet merely wrong; even clear
error will not suffice.” Id.,at ___, 134 S. Ct. 1697, 1702, 188 L.
Ed. 2d 698, 704 (same). To satisfy this high bar, a habeas
petitioner is required tbéshow that the state court’s ruling on the
claim being presented in federal court was so lacking in
justification that there wasan error well understood and
comprehended in existing law beyond any possibility for
fairminded disagreementHarrington v. Richter 562 U. S. 86,
103,131 S. Ct. 770, 178 L. Ed. 2d 624 (2011).

13



Woods v. Donald575 U.S. _ , 135 S. Ct. 1372, *; 191Hd. 2d 464 (2015)(per curiam GVR),
reversingDonald v. Rapelie580 Fed. Appx. 277 (6Cir. 2014). Followed inVirginia v.
LeBlang 582 U.S. __, 198 L. Ed. 2d 186 (June 12, 2017)(GVR).

Because there is no Supreme Court canginal precedent commanding that expert
testimony must be scientifically dad, much of Widmer’s first olj&on is beside the point. For
example, he notes that the Supreme Coitetdcthe National Academy of Sciences Report,
Strengthening Forensic Soee in the United StatesA Path Forward (2010) iMelendez-Dias
v. Massachusettd57 U.S. 305 (2009). Justice Scalid dideed cite the National Academy
Report to show that much forensic analy@sdone by laboratories administered by law
enforcement agencies and therefore the Conftiont&€lause importantly applies to reports from
those laboratories. Butlelendez-Diazdid not adopt the consttianal principle for which
Widmer contends, to wit, thaxpert testimony in a crimindtial must be shown to have a
scientific basis.

Hillard’s testimony did not purport to have aestific basis. Rather, he was permitted to
testify as an expert based on his many ye#Hdrexperience in crime scene analySitate v.
Widmer suprg at § 72. Widmer objects that “expeetigbtained through on-the-job experience
still must have a scientific underpinning.” §fections, ECF No. 37, PagelD 10663.) He offers
no citation of authority fothat proposition. IiKumho Tire Co. v. Carmichaeb26 U.S. 137
(1999), the Supreme Court recognized that Diaeibert gatekeeping rule is applicable to all
expert testimony under Fed. R. Evid. 702, but #isb expert testimony can come from someone
who has “technical or other specialized knowledge.”

Widmer compares Hillard’s testimony tan opinion based on astogy or reading tea

leaves” and to “tarot card ref@ng]” (Objections, ECF No. 37/RagelD 10662-63). However, he

14



offers no scientific basis for those comparisons. Presumably a good deal of science could be
cited to show that astrology and tea-leaf amdtteard reading do not prodeiceliable evidence.
If ever presented with the case, the Suprédoeirt would presumably hold that a criminal
conviction based on those “methbdsould violate due processBut where is the scientific
disproof of the method Hillard used?

Widmer’s Objection 1 does not show thaé thwelfth District'sdecision on Hillard’'s
testimony is contrary to nor abjectively unreasonabbgpplication of SupremCourt precedent.

Since that is the test he must méet, first objectiorshould be overruled.

Objection 2. The Report and Recommendatiasn erroneously finds that the state expert’s
body part impression testimony was based othe same methodology as latent fingerprint
analysis, and that body part impression analyis is “a cousin to fingerprint collection and
comparison.”

(Objections, ECF No. 37, PagelD 10673.) The ols@ns objected to amot essential to the

analysis of Ground One and are hereby withdrawn.

Objection 3. The Report and Recommendatios erroneously concluded that Hillard’s
education background, and experience qudied him to render an expert opinion
concerning the supposed forearm impressionral other body part impression evidence.

Id. at PagelD 10676.

Despite devoting three pages of argumerthie Objection, Widmer nowhere cites any
place in the Report where the Magistrate Judge sephpostated this conclusion. It was not, of
course, the place of the Reporidtermine whether Hillard wasqgperly qualified as an expert.
That task was performed by the Warren Courtyr€of Common Pleas. Cappeal the Twelfth

District determined this decision was not &use of discretion under Ohio R. Evid. 702 and that

the trial court did not violate Wider's constitutional rights to dugrocess, a fair trial, and to
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confront his accusers. The Report’s function was to determine whether the Twelfth District’s
decision was contrary to or an objectively unozable application of Supreme Court precedent.
The Report should not be read as making aae determination that Hillard was qualified as

an expert.

Objection 4: The Report & Recommendations erroneously failed to consider Widmer’s due
process claim in Ground 1 concluding that Wilmer raised it for the first time in his
Traverse. However, the record clearly shows tit: (1) the state appellate court failed to
address the due process claim presented in Ground 1, thus warranting this Court’s de novo
review; (2) Widmer explicitly raised the Ground 1 due process issue in great detail in all
state court appeals as well as in his habegetition; and (3) the discussion in Widmer's
Traverse about de novo review of this claim was a direct response to the Warden'’s
assertion that the state court ruled on tle due process issue thereby warranting AEDPA
deference.

(Objections, ECF No. 37, PagelD 10678.)

As he pled his First Ground for Relief, Widmer seemed to be claiming that admitting
Hillard’s testimony violated his‘constitutional rights to dueprocess, a fair trial, and
confrontation. . . .” (Petition, ECF No. 1, PagelD 56)his Fourth Objections, he criticizes the
Report for (1) concluding the Twith District addressithe due process cmiand (2) declining
to undertake de novo review of the due proceaisncbecause “Widmer supposedly raised it for
the first time in his Reply/Traverse.” ff&ctions, ECF No. 37, BalD 10678, citing Report,
ECF No. 35, at PagelD 10530.)

To show that he raised his claim in “grekgtail” on appeal, he refers this Court to his
appellate brief (ECF No. 37, PagelD 10680nhgtECF No. 19-1, PagelD 1849-1866). At that
point in the Brief, Widmer argues his Secondsiynment of Error presented five issues for

review. The first two claim Hard’s testimony violates duprocess, Ohio R. Evid. 702, and
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Daubert The third claimed Hillard’s testimony was shable. The fourth asserted Hillard’s
testimony made the trial fundamelhtaunfair. The fifth assertedillard’s testimony violated
the Due Process and @foontation Clauses.

The Twelfth District’s decision on the SecoAdsignment of Error iset forth at length
above at pages four to twelv@&he Twelfth District sparated its analysis tim parts relating to
Ohio Evidence Rule 702 (11 65-74) and whdalieled as “Due Procesand the Confrontation
Clause (11 75-78). Mosf the analysis is devoted to thenfmntation issue, but the court did
expressly conclude Widmer’'s due process rigi#se not violated, having discussed at great
length the Hillard testimony.

In the Return of Writ, the Warden claiméus decision on due process was entitled to
AEDPA deference (Return, ECF No. 22, PagelD 10108) his Reply, Widmer asserted “the
state court completely neglected this analysid did not speak on the subject whatsoever.”
(ECF No. 25, PagelD 10196.)

The Twelfth District obviouslydid speak, albeit in coheory fashion and after
discussing the Hillard testimony at great lerigtithe Sixth Circuit has recently held AEDPA
deference is required when a federal claim isethisven if the state od discusses only state
law:

[Harrington v.]Richter and [Early v.] Packer appear to require
AEDPA deference where a federal issue has been raised but the
state court has denied the claimtiwa discussion solely of state
law. SeeChilders v. Floyd642 F.3d 953, 968-69 (11th Cir. 2011).
The Supreme Court has recently deghcertiorari in a case that

may definitively resolve this issue. S€avazos v. Williamsl32
S. Ct. 1088, 181 L. Ed. 2d 806 (2012).

Moreland v. Bradshaw699 F.3d 908, 931 {6Cir. 2012);Werth v. Bell 692 F.3d 486, 493 {6

* Widmer may have invited conflation of the issues by conflating due process, Evid. Rnd@aubertin his
Issues Presented for Review.
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Cir. 2012). When a federal claim is fairly peesed but not addressed, “a federal habeas court
mustpresumethat the federal claim was adjudicated on the meritsRoss v. Pinedaeb49 Fed.
Appx. 444, 448 (6 Cir. 2013),quoting Johnson v. Williams133 S. Ct. 1088, 1096 (2013).
Based on this authority, the Magistrate Judge lcoles again that the Twigi District’s decision

on the due process issues included in GraDind is entitled to AEDPA deference.

Objection 5: The Report and Recommendations incorrectly claims to be bound by the state
evidentiary rules relied on by the statecourts to bar defense counsel from fully

crossexamining Braley. However, Widmer's costitutional claims concerning Braley

(raised in Grounds 6 and 7) trump the sate evidentiary rules and resulted in a

fundamentally unfair trial.

Objection 6: The Report and Recommendabns: (1) applied the wrong materiality
standard per Napue concerning whether Braley’s tatimony in the May 5 hearing
concerned a collateral matter; and (2) erroneosly accepted the state court’s conclusions
that Braley did not testify falsely in the May 5 hearing.

Objections 5 and 6 are presented and atdagether (ECF No. 37, PagelD 10681-93).
They relate to the Report’s recommended disposition of Grounds lief Rix and Seven which
read:
SIXTH GROUND FOR RELIEF:

The state courts unreasonably determined the facts and ruled
contrary to or unreasonably digal clearly established Supreme
Court precedent by concludingil) that the State had no
knowledge of material informatn that it withheld from the
defense; and (2) that the withheldidence pertained to a collateral
matter about which Braley neverstdied falsely, thus even if
disclosed, it would not have created prejudice or affected the
outcome of Widmer’s trial.

SEVENTH GROUND FOR RELIEF:
The state courts unreasonably determined the facts and ruled

contrary to or unreasonably digal clearly established Supreme
Court precedent by: (1) concludj that Widmer’s post-conviction
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petition failed to point out matexi information known to the State
that was withheld from the defenggor to or during trial; and (2)
denying Widmer’'s due process and confrontation claims wherein
he contends that, due to the State’s failure to disclose the
information about Braley contad in the DD&M Report, he was
denied the ability to raise Kyles v. Whitleydefense at trial
challenging the integrity of the State’'s investigation and
confronting Braley about the infmation contained in the DD&M
Report.

(Petition, ECF No. 1-1, PagelD 100, 130.)

The Report noted that both the SixthdaSeventh Grounds for Relief “involve[d] the
background of Lt. Jeff Braley, a detectiveeutenant in the Hamilton Township Police
Department who investigated Sarah Widmeat&ath.” (Report, EE No. 35, PagelD 10562.)
The Report noted that issues about Lt. Braldyeskground had been raised as the Fourth
Assignment of Error on direct appeal and gaowerbatim eleven pages from the Twelfth
District’s decision of that assignmewiterror (ECF No. 35, PagelD 10564-74, quotiigimer |
19 111-138). The Report noted tiiagse issues were again raisgdappeal from denial of his
petition for post-conviction relieffECF No. 35, PagelD 10574-10603, quotBigite v. Widmer
2013-Ohio-62, 11 4-103, 2013 Ohio App. LEXIS 44, (Dist., Jan 14, 2013),){Vidmer IT)).

The Report concluded that tAevelfth District based its affimance of the trial court’s
denial of Widmer's request to cross-exaenBraley about his 1996 employment application on
Ohio law, to wit, Ohio R. Evid. 608(B) and thiis Court, sitting irhabeas, was bound by that
interpretation (ECF No. 35, PagelD 10605). Wainobjects that “a federal court sitting in
habeas is not bound by a state court's detatan when the ruling ultimately deprives a
defendant of a fundamentally fair trialObjections, ECF No. 37, PagelD 10681-82, citing
Chambers v. Mississipp#10 U.S. 284 (1973)). As discesl above, what the Supreme Court

did in Chamberswas to hold that the usual commomlaule against impeaching one’s own
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witness could not constitutionally be appliechen it prevented cross-examination of an
essentially hostile witness, asthmat case. The Supreme Cadid not concludehat Mississippi
misunderstood the vouching rule, which would hbeen a failure to defer to a state supreme
court’s interpretation of its omwlaw. Rather it held thapplying the vouching rule would
deprive Chambers of a fair trial, in violati@f the Constitution. Althe Report does on this
point is to hold that this Court is bound to acdbet Twelfth District’s iterpretation of Evid. R.
608(B) as a correct statement of Ohio law, not that Ohio evidence law can digplace
Constitution. Objection 5 is not well takenchese the Report did not claim this Court was
“bound” to accept the Twelfth District’'s evidentyaruling as conclusive on the constitutional
guestions raised.

Objection 6 asserts the Rep@t) applied the wrong materityl standard about whether
Braley’s testimony during a May 5, 2010, hearicgncerned a “collateral” matter and (2)
erroneously accepted the state caufinding that Braley did not tefy falsely in that hearing
(ECF No. 37, PagelD 10681). Widmer assertsstiage courts treated &ey’s honesty in the
1996 application and the May"5hearing as collateral to Widmer's guilt or innocence and
therefore not material when their materiality dddoave been measuradainst the questions at
issue in the May 5 hearing itself (PagelD 10683)timately this prevented Widmer from using
a trial strategy of “impugning the credibility ofetentire investigation n of Sarah’s death. .. .,” a
so-called Kyles v. Whitelydefensé. Id. Widmer argues this is both contrary to and an

unreasonable application Napue v. lllinois 360 U.S. 264 (1959).

®> The work of Ronald Dworkin would have made the use of the word “trump” appropriate here. However, given
that that is the last name of the catrBresident of the UniteStates, the Magistrate Jualfprebears using the word

in this context for fear of misinterpretation.

® 514 U.S. 419 (1995). The theory apparently is th&@rifley’s credibility could be effectively destroyed, this
would undermine the credibility of the entire prosecution. The Report summarizkgléselefense in a similar

way (ECF No. 35, PagelD 10606, 10611).
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Having quoted both Twelfth Distt decisions at lengthna noting their content, the
Report eventually concluded that the state tcdecisions were entitled to AEDPA deference
(ECF No. 35, PagelD 10614).

Widmer first objects that both the Twelfistrict and this Court wrongly concluded
Braley’s false testimony was a collateral matby applying the wrong materiality standard
(Objections, ECF No. 37, Pagelld684). Widmer’s argument aetourt understandsis that
Braley testified falsely at the May 5, 2010, hegrand his testimonyvas material to the
outcome of that hearing. Tledore, the false testimony was abaumaterial matter and Braley
could have been prosecutddr perjury for that testimny under Ohio Revised Code 8§
2921.11(A).

The trial court made the relevant deterations in the course of deciding to quash
multiple subpoenas Widmer had issued to varioluBraley’s former employers which was done
after the May 5, 2010, hearing. The Twelfth Dtnderstood it was part of Widmer’s strategy
to go on the offensive withkyles v. WhitelyefenseSeg e.g, Widmer llat T 115.

[*P130] After a careful revaw of the record, we find that the trial
court did not abuse its discretion when it granted the motions to
guash Widmer's subpoenas. Widmer failed to demonstrate that the
subpoenas were not unreasonableppressive as he did not show
that the information sought was relevant and evidentiary. Braley's
testimony that he had been unaware of Hamilton Township's
existence until 1997 when he took an unpaid, volunteer position as
chaplain without having filled out an employment application,
Brock's testimony that there was no record of Braley being
associated with the township k996, and Shipp's testimony that
he could not determine whether Braley printed the information
contained within the June 25, 1996 application support the trial
court's decision to quash Widmer's subpoenas. The trial court's
determination that the dismt application (1) contained
information that was more thab4 years removed, (2) was of
unknown and questionable origin, and (3) was unlikely to lead to
admissible evidence given the tréaurt's discretion under Evid.R.
608 to limit character evidenceathwould mislead the jury or
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cause confusion of the issues, was supported by the evidence and
testimony presented atelevidentiary hearingVe therefore affirm

the trial court's decision to grant the motions to quash Widmer's
subpoenas duces tecum.

As this Court reads the Twelfth District’'s d&ion on this point, it is that whether or not
Braley testified falsely on May 5, 2010, or s 1996 employment application was properly
excluded under Ohio R. Evid. 608(B) because it was likely to mislead the jury or cause
confusion of the issues. That is @ot objectively unreasohke application oKyles Of course
whether or not Braley was tesfifig falsely was material to thesue in the May 5 hearing, but

that does not automatically make it admissiblgilmer’s trial for murder of his wife.

Objection 7: The Report and Recommendatiorisconclusion that Widmer was able to
cross-examine law enforcement abduhe investigation even witlout the information in the
DD&M Report misses the point of how the gppression of this information impacted
defense strategy according to trial couns& undisputed affidavit in the record.

(Objections, ECF No. 37, PagelD 10693.)
The issues raised by this j@ttion do not requir@analysis beyond whas contained in

the Report.

Objection 8: The Report and Recommendations misinterpretsOsborne regarding
Widmer’'s procedural due process claim. Olo’'s post-conviction relief procedure is
fundamentally inadequate to vindicate Widmner's substantive rights at issue; thugsborne
mandates the release of the biological sarngs in question for DNA and genetic testing.

Objection 9: Regarding Grounds 9 and 10the Report and Recommendations incorrectly
concludes that evidence demonstrating that Sarah suffered from Long QT syndrome
(which could result from the DNA testing Widmer has requested) is equivalent to
speculation that Sarah may have had thecondition. As a result, the Report and
Recommendations also incorrectly concludes &t the testing Widmer requested would not
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have impacted the outcome of his trial ad that his trial counsel did not provide
constitutionally ineffective assistance peftrickland.

(Objections, ECF No. 37, PagelD 10698.)

These Objections relate to the Reporésommended disposition of Widmer's claims
relating to DNA testing of biologi¢aemains of Sarah Widmer. Those claims were raised in the
Ninth and Tenth Grounds for Relief, which read as follows:

Ninth Ground for Relief

The state courts unreasonably determined the facts and ruled
contrary to or unreasonably digal clearly established Supreme
Court precedent by denying Widmer’s post-conviction request for
genetic DNA testing of Sarah Widmer’'s biological remains to
determine if she suffered frorm genetic disorder, particularly
when testing was necessary to fairly adjudicate Widmer's state
post-conviction claim of ineffectivassistance of trial counsel for
failure to pursue testing. Additionally, the state courts
unreasonably determined the facts and ruled contrary to or
unreasonably applied clearly established Supreme Court precedent
by concluding that genetic DNA testsults suggesting that Sarah
suffered from a genetic disordénat may have caused her to
drown in the bathtub would nottablish a reasonable probability

of a different outcome at trial.

(Petition, ECF No. 1-1, PagelD 139.)
Tenth Ground for Relief

The state courts unreasonably determined the facts and ruled
contrary to or unreasonably digol clearly established Supreme
Court precedent inStrickland, Wiggins,and Chambers by
concluding that trial counsel mdered constitutionally effective
assistance, despite failing to pue genetic DNA testing, because,
according to the state courts, tessults suggesting that Sarah
suffered from a genetic disorder that caused her to drown in the
bathtub would not establish a reasonable probability of a different
outcome at trial as necessatp establish prejudice under
Strickland.

Id. at PagelD 151.

Essentially, the claims are that the stadarts unconstitutionally denied post-conviction
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DNA testing of Sarah Widmer’s remains totelenine whether she suffered from Long QT
syndrome and that trial counsel svimeffective for not having sougtitis testing pre-trial. The
Report analyzed these claims as having beesed on post-conviction appeal in the Third
Assignment of Error and quoted at length the Twelfth District’s disposition of that Assignment,
and concluded these Grounds for Relief weitbout merit (Report, ECF No. 35, PagelD 10616-
10636).

Widmer first objects that the Constitutiomteres the States to provide, post-trial, “an
adequate procedural mechanism” to vindicateatwihe Objections characterize as Widmer’s
“substantivé rights at stake,” claiming that this is clearly establishedlsyrict Attorney for
Third Judicial District v. Osborne557 U.S. 52 (2009). Widmerdaim is that, without the
genetic testing that could have proved Saralrdér could have drowned, he could not raise a
reasonable doubt about his guitidahe could not show ineffectiassistance of trial counsel for
failure to request thagenetic testing (ObjectiongECF No. 37, PagelD 10701).

The Twelfth District considered Widan's post-trial DNA claims at lengthWidmer Il at
19 108-147. In addition to a claim about intetjng Ohio’s post-trial DNA testing statute, it
also considered his due preseand equal protection clainid. at 1§ 137-46. Aus the issue on
habeas is whether that decision is contraryoitcan objectively unres@nable application of
clearly established Supreme Court precedeiihe Objections do not dispute the Twelfth
District’'s substantive due @cess ruling; its equal protection ruling is dealt witlfra at

Objection 10. Rather, the Objections focus sotelythe procedural duegaess claim. The gist

" The Objections then list these supposed substantive aghtse rights to the effectvassistance of counsel, to
confront the state’s evidence, to present a defense, and to equal protection, if not a right to prove his innocence
through evidence tending toward the fact that no crimeroedd (ECF No. 37, PagelD 10699.) The first three of

these are procedural rights related to criminal trials under the Sixth Amendment. While theetgll tprotection

of the laws is substantive, this Coistunaware of any procedural right,gpdrial, to prove that a crime was not
committed.
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of the argument is th&sborne suprg holds that “a [criminal] defedant must have an adequate
process to access DNA evidence to vindicateagnized substantiveght.” (ECF No. 37,
PagelD 10699.)

In Osborne the defendant had been convicted of kidnapping, assault, and sexual assault.
What Chief Justice Roberts described as aatinedly inexact form of DNA testing” had been
used on semen found in a condom at the crioanes and linked Osborne to the crime. In
postconviction he sought access to the semen sample to have the “more discriminating
restriction-fragment-length-polymorphism (RFLBPNA testing” done duringor before trial.

557 U.S. at 58. Osborne brought an action under 4%5.C. § 1983 to obtain access to the
sample to subject it to “short-tandem-repB&A testing,” which the Chief Justice noted was
“extremely discriminating and isapidly becoming the standardld. at 60, n. 3, quoting Future
of Forensic Testing at 18.

The Supreme Court held that Osbornel hestablished neithea substantive nor a
procedural due process right of acctsthe evidence. As to the procedural due process claim, it
held that Osborne had not established thatkalaspost-conviction process deprived him of a
liberty interest without due process:

[T]he question is whether considéon of Osborne's claim within
the framework of the State's procedures for postconviction relief
"offends some principle of justice so rooted in the traditions and
conscience of our people as be ranked as fundamental,” or
"transgresses any recognized pijphe of fundamental fairness in
operation."Medinav. California, 505 U.S. 437, 446, 448, 112 S.
Ct. 2572, 120 L. Ed. 2d 353 (199%2nternal quotation marks
omitted); seeHerrera, supra at 407-408, 113 S. Ct. 853, 122 L.
Ed. 2d 203(applying Medina to postconviction relief for actual
innocence);Finley, supra at 556, 107 S. Ct. 1990, 95 L. Ed. 2d

539 (postconviction relief procedures are constitutional if they
"compor][t] with fundamental fairrss"). Federal courts may upset

8 Chief Justice Roberts reports that Osborne had asked his lawyer to have the RFLP testing done and the lawyer had
declined because he believed more accuratmgewould be damaging to the defense.
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a State's postconviction relief qmedures only if they are

fundamentally inadequate to vindicate the substantive rights

provided.
Id. at 69. The Twelfth District ithis case performed precisely the analysis the Supreme Court
requires in deciding constitutional due procelséms. As the Supreme Court noteddsborne
the federal courtsmust first examine this asserted liberty interest to determine what process (if
any) is dueSeeBoard of Regents of State College®oth 408 U.S. 564, 570-571 (1972)lim
v. Wakinekona461 U.S. 238, 250-251 (1983)d. at 67. The Twelfth Districtietermined that
Ohio law did not recognize a liberty interestpnstconviction testing of a victim’s remains.
Widmer llat § 142. That is a finding of state lawiethis preclusive of Widmer’'s procedural
due process claim because without a state-recognized liberty interest, there is no procedural due
process claim.

Regarding Widmer’s Tenth Ground for Relief for ineffective asstgtaf trial counsel,

the Twelfth District also considered this constitutional claim and upheld its denial in
postconviction, concluding from thecord that Widmer had andatsa number of avenues to
introduce the idea of dden cardiac arrest as a result of Long QT syndrome to theSasy.
Widmer Il at 71134-136. This is n@ case where trial counselas unaware of a possible
defense and failed to pursue it. Instead, he walale to elicit releva testimony from three
different expert witnesses th&arah Widmer had exhibited raptoms consistent with that
genetic syndrome, that death from this cause would not be detectable on autopsy, and that the
syndrome can cause people who have it to draticimer 1| § 135, at n. 13. Assuming as
argued by Widmer that the testing he propasedave done would definitively show, one way
or the other, whether Sarah suffered from the gyme, his trial counsel could well have been in

the same position as the trial attorneyQsborne i.e., not seeking the more definitive test
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because the expert testimony lwatit the test would be better &ising a reasonable doubt.
Sarah was never diagnosed with the syndromehelftest had been done and had come back
negative, trial counsel would halast the entire possibility of guing that alterative cause of
death. Sometimes it is better noktwow the results of the testing.he Twelfth District cites its
own prior case oState v. McGuire2001 Ohio App. LEXIS 1826 (i2Dist. Apr 23, 2001).
When McGuire obtained DNA testing during habpesceedings in this Court, it confirmed his
identity as a contributor to ¢hsperm found in the victim’s reoch and McGuire was executed in
January 2014.

The Twelfth District’s decision on the ineffeadassistance of trial counsel claim for not
obtaining Long QT genetic testing pretrial is not an objectiveireasonable application of

Strickland v. Washingtod66 U.S. 668 (1984), &Viggins v. Smith539 U.S. 510 (2003).

Objection 10: In evaluating Widmer's egual protection claim, the Report and
Recommendations incorrectly concludes that Wimer is not similarly situated to the
individuals in [sic] which the Report and Recommendations finds to fall within Ohio’s
DNA testing scheme.

Widmer’s claim under the Equal Protectiora@e is also made in his Ninth Ground for
Relief? The Twelfth District decided that ctmion the merits, concluding Widmer was not
similarly situated to the persons who comi¢hin Ohio’s post-conviction DNA statut&/idmer
Il at 9143-46. The Report endorsed twatclusion (ECF No. 35, PagelD 10632-10634).

The Twelfth District found:

There is a vast difference between offenders who seek to compare
their own DNA against that ofan unidentified prospective

perpetrator, and those who wigh test a victim's DNA for,
perhaps, an interminable araof ailments in the hopes of

° The text of the Ninth Ground does not mention equatection, but Widmer's equal protection claims were
argued under that Ground and decided by the Twelfth District under the parallel assignment of err

27



discovering some mitigating evidence. The concepts are so
distinct as to be beyond comparison. . . .

Widmer llat 1 145.

Widmer first objects that a victim’s DNA is tested every time rape kit DNA is analyzed
(Objections, ECF No. 37, PagelD 10706). Thdtug but irrelevant. Aape victim’'s DNA is
not profiled to exclude some genetic ailmentickhmight make it appear as if she had been
raped when she had not. The Ohio statides not draw distinan between victims and
perpetrators. Rather, as interpreted here lgy Telfth District, it authorizes testing to
determine identity and not for other purpos@$ie question under the Equal Protection Clause
must then be whether there is any rational basis for distinguishing testing for identification
purposes and testing for other purposes. Htpgal Protection Claussommands that no state
shall "deny to any person within its jurisdictitime equal protection of the laws." U.S. Const.
Amend. X1V, 8 1. The Supreme Court has stdted this language "embodies the general rule
that States must treat like casesalikit may treat unlike cases accordingifatco v. Quill 521
U.S. 793, 799 (1997). The states cannot makindtions which eitheburden a fundamental
right, target a suspect class,iotentionally treat one differently from others similarly situated
without any rational basis for the differente., Village of Willowbrook v. Oleglb28 U.S. 562,
564 (2000) (per curiamRadvansky v. City of Olmsted Falg95 F.3d 291, 312 {6Cir. 2005).
Although it is not stated in thBwelfth District’s opinion, the Raort notes the rational basis for
the distinction (Report, ECF No. 35, PagelD 1063BNA testing to confirm or disconfirm the
identity of a perpetrator has qwen its extraordinary value to society, even post-trial. See
Convicting the Innocent: Where Criminal Peoations Go Wrong — Brandon L. Garrett. Its

worth in exonerating defendants on the basis @¥ipg that victims of their crimes of conviction
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actually died of natural causes is, so far as @uart is aware, completely speculative. It was

not irrational for the General Assemblydathorize one and not the other.

Objection 11: It is well-established in therecord that Widmer’s federal habeas counsel
(undersigned counsel) never acted as Widmer'state trial counsel. Therefore, Widmer is
eligible to raise ineffective assistance of triatounsel claims both astand alone claims and
to satisfy the cause and prejudice standard t@xcuse any proceduraldefaults that this
Court may find to exist. The Report and Recommendations is incorrect to make any use of
this false point concerning counsel’s representation.

(Objections, ECF No. 37, PagelD 10709.)
To the extent that the Report may appear to adopt the Warden’s argument that Widmer’s
present counsel is foreclosed from raisingffiective assistance claims because she began

representing Widmer after his first trial, the Repsiit error and the Objection is well-taken.

Objection 12: The Report and Recommendationsnisstates the facts concerning evidence
purportedly found in the bathtub, which obfuscates the Report's assessment of: (1)
whether the search warrant was sufficienyy specific; and (2) Widmer's ineffective
assistance of trial counsel claim regarding the gire of the bathtub and its use in evidence.
(Ground 3).

(Objections, ECF No. 37, PagelD 10711.)
Upon review the Magistrate Judge concluttes Objection neechot be treated apart

from the Second Ground for Relief.

Objection 13: The Report and Recommendatios incorrectly concludes that Widmer’s
bathtub seizure argument isprocedurally defaulted and/or not cognizable before this
Court. To the contrary, Widmer’s claim is not procedurally defaulted because: (1) Widmer
raised his Fourth Amendment claim as a stad-alone claim, not justas a subclaim of
ineffective assistance of trial counsel; and J2he state appellate court did not enforce any
procedural bars against Widmer’s bathtub seimre issue, but rather addressed the Fourth
Amendment claim on the merits. Additonally, Ground 2 is not barred by Stone v. Powell
because: (1) it involves questions about the integrity of evidence and the judicial
proceedings; and (2) it implicates Widner's personal constitutional rights.
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For these reasons, the Report and Recommendations should have addressed Ground 2 on
the merits and concluded that the state codrruled contrary to or unreasonably applied
Supreme Court precedent concerning the particudrity and reasonableness requirements of
the Fourth Amendment and law enforcements good faith in seizing the bathtub.

(Objections, ECF No. 37, PagelD 10714.)
This Objection relates t&/idmer’'s Second Ground for Relief which reads as follows:

The state courts unreasonably determined the facts and ruled
contrary to or unreasonably digal clearly established Supreme
Court precedent concerning Widrigeconstitutional rights to be
free from unlawful and unreasongbjsic] seizures of his real
property by permitting the State $eize the bathtub from his house
pursuant to a general “evidenceistrumentality of the crime” or
“latent fingerprint” provision of a search warrant when the tub’s
significance was known to law ent@ment at the time the search
warrant is obtained and executed, yet the tub was not particularly
described in the search warrantaasitem to be seized. Seizure of
real property is unreasonable under the Fourth Amendment without
particularized, coursanctioned authority.

(Petition, ECF No. 1-1, PagelD 77.)

Procedural Default

The Report concluded this Second GroundRelief was procedurally defaulted because
Widmer never filed a motion tguppress the bathtub prior toetlthird trial, the trial that
produced the conviction before this Courefert, ECF No. 35, PagelD 10535-36). Widmer
objects to this conclusioff,asserting that he pled the bathtub seizure as a “stand-alone claim”
the Twelfth District addressdbe claim on the merits (Objectis, ECF No. 37, PagelD 10714).

The record shows that Widmer made hisrokabn appeal related to the bathtub seizure

19 widmer labels this section of his Objections “Widmer's Fourth Amendment claim is properly exhausted.”
(Objections, ECF No. 37, PagelD 10714.) However, it é&sphocedural default doctrine that is in issue. The
Warden does not assert lack of exhaustion of available state court remedies.
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all as part of Assignment of Error No. 1:

TRIAL COUNSEL PROVIDED INEFFECTIVE ASSISTANCE

IN VIOLATION OF THE SIXTH AND FOURTEENTH

AMENDMENTS BY FAILING TO TIMELY PROSECUTE

WHAT WOULD HAVE BEEN A MERITORIOUS MOTION TO

SUPPRESS THE BATHTUB ANDALL EVIDENCE RELATED

TO SAID TUB DISCOVEREDFOLLOWING ITS UNLAWFUL

SEIZURE. THE STATE UNCONSTITUTIONALLY SEIZED

THE BATHTUB PURSUANT TO A SEARCH WARRANT

WHICH NEITHER LISTED THEBATHTUB AS AN ITEM TO

BE SEIZED NOR COULD BE CONSTRUED TO VALIDLY

INCLUDE THE BATHTUB UNDER THE OVERLY BROAD

"LATENT FINGERPRINT" LANGUAGE.
Widmer lat  40. Widmer is correct that the Twelistrict never decided he had procedurally
defaulted his bathtub seizure clairRather, it treated that claias a necessary predicate to this
ineffective assistance of trial counsel claiffinding the seizure was constitutional, it found his
attorney had not performed deficignth failing to move to suppreskl. at {1 41-59. Therefore
Widmer’s objection that hisdurth Amendment claim regardirggizure of the bathtub is not
procedurally defaulted it well taken and thetmmor of the Report recommending that this claim

is procedurally defaulted is withdrawSee Report, ECF No. 35, PagelD 10536).

Stone v. Powell Preclusion

Aside from procedural default, the Repooncluded that Widmss Fourth Amendment
claims were barred from merits reviewefgort, ECF No. 35, PagelD 10530-37, relyingStane
v. Powel] 428 U.S. 465 (1976), and itsogieny in the Sixth Circuitzood v. Berghuis729 F.3d
636 (6" Cir. 2013)(Sutton, J.)).

Widmer objects that, pegood “Fourth Amendment claims are barred only when the

prisoner's Fourth Amendment ahai is solely rooted in exclimary rule principles.”
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(Objections, ECF No. 37, PagelD 10718.) This position substantially ovel@ams In the
passage cited, Judge Sutton retitbe explanations supportingtone to wit, that Fourth
Amendment violations are collatéta the guilt or innocence of defendant and “exclusion is a
prudential deterrent, not a personal rightrgngeed by the Constitution.” 729 F.3d at 637.

Widmer claims, however, that when thedance sought to be excluded goes to “the
integrity of the evidence and judicial procesgh . . . and/or when the petitioner’'s personal
constitutional rights are at stake&stonedoes not preclude habeasiesv (Objections, ECF No.

37, PagelD 10719, citin§tone 428 U.S. at 493). In other words, Widmer asserts that when a
habeas petitioner’'s Fourth Amendnt claims are outside the ratitmaf the exclusionary rule,
Stonedoes not preclude habeas reviewith respect, that is not wh&tonesays. The Court did

not limit its preclusion rule to cases where the rationale for adopting that rule was plainly
satisfied. Instead, it held: *“In sum, wenctude that where the State has provided an
opportunity for full and fair litigdon of a Fourth Amendment claira,state prisoner may not be
granted federal habeas corpus relief on tloaigel that evidence obtained in an unconstitutional
search or seizure was introduced at his trial.” 428 U.S. at 494.

To read théstonedecision as allowing Fourth Amendment claims in habeas wherever the
petitioner could show that, apart from the intraslut of the evidence at trial, his “personal
constitutional rights [were] at stake,” wouldnapletely gut the rule. If a defendant’s personal
constitutional rights have not & somehow invaded in makingetBeizure, he would not have
standing to complain of the violation. More geally, if a rule can be avoided by showing that
its application in a particular instance is sopported by the supposed ratite of the rule, it
hardly counts as a rule at all. Finally, Widnogies no federal court as adopting his reading of

Stone
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In addition to suggestinthis novel exception t&tone v. PowellWidmer asserts his
Fourth Amendment claims come within tis&toneexception for claims not fully and fairly
adjudicated in the state courts (ObjectioBSF No. 37, PagelD 10724). He first asserts his
claim was not fully and fairly adjudicated becaudss lawyer failed to file a motion to suppress
before the third trialld. at PagelD 10726. For the reasongegi by the Twelfth District, that
was not ineffective assistance of trial counseblse any such motion would not have been well
taken.

He next claims he was denied a full and tgoportunity to have his Fourth Amendment
claims adjudicated because ottfiwelfth District's “refusal toconsider or pply controlling
Supreme Court precedent.” (Objections, ECFE. 8l PagelD 10726.) The Report, it is claimed
“followed suit” Id. at PagelD 10727.

Instead of arguing this Objection, Widmer putpdo “incorporate by reference” sections
of his Petition and Traverse, thiesquiring the Court to turn fromms ninety-two page Objections
to his 150-page Petition and his fifty-eight pagelRéo find out what Supreme Court precedent
he claims the Report does not address. This is not good practice. Nothing in the Rules
Governing § 2254 Cases remotely suggests that thisceptable. Objections are required to be
specific.

However, having turned as directed t@ tRetition and Traverse, the Court finds the
argument that the Twelfth District “refused properly or reasonably apply” the following
Supreme Court precedentMarron v. United States275 U.S. 192 (1927)Coolidge v. New
Hampshire 403 U.S. 443 (1971)(cited in the Petition); &mited States v. Leod68 U.S. 897
(1984), andDavis v. United State$64 U.S. 229 (2011)(a@tl in the Reply).

Whether or not the Twelfth District'spalication of Supreme Court precedent is
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objectively reasonable is dealt witlelow in the merits sectionBut Widmer cites no authority
for the proposition that if a seatourt decision on a Fourth Antenent issue does not satisfy 28
U.S.C. § 2254(d)(1), that fact eliminates tB®ne v. Powelbar on habeas relief for Fourth
Amendment violations excepibdul-Mateen v. Hofbaug000 U.S. App. LEXIS 11788 {(&Cir.
May 19, 2000). Being unpublishe@lbdul-Mateens not binding precedent, but in any event it
denied rather than granting habeas revieva dfourth Amendment claim. The language for
which Widmer citesAbdul-Mateenis quoted fromRiley v. Gray 674 F.2d 522, 526 {6Cir.
1982). InRiley the Sixth Circuit expresgldisclaimed that “egregious error” approach of the
Tenth Circuit inGamble v. Oklahoma83 F.2d 1161 (fOCir. 1978). TheRiley Court held
Ohio’s mechanism for resolving Fourth Amendmelaims was clearly adequate in the abstract.
However, it also noted that

When a petitioner alleges egregious error in the application of

fourth amendmenprinciples, of a magnitudand nature similar to

the state court error present@amble however, a federal habeas

court might be justified in concluay that an opportunity for a full

and fair hearing had not beafforded the petitioner.
674 F.2d at 526. The “egregious error” Gamblehad been in the state court's refusal to
consider Supreme Court precedent “almost directly in paBarhble 583 F.2d at 1164.

In this case, the Supreme Court precedeatt \tYidmer says was nabrrectly applied is
nowhere near directly in point. His Fourfmendment claim relate® the seizure of the
bathtub which he claims was unconstitutiobacause it was real property protected by the
House provision of the Fourth Amendment arwlld not properly be characterized as an
instrumentality of the crime. d&he of the four Supreme Courtses cited is anywhere near in

point. Coolidge deals with searches conductedtside the judicial procesteon and Davis

apply the so-called goofith exception to thexclusionary rule.Marron upheld a seizure as
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incident to a lawful arrest. Merits revieat Widmer’s bathtub seizure claim is barred $tpne

v. Powell

Merits of the Bathtub Seizure Issues

In the alternative, the claim that seizufethe bathtub was unconstitutional is without
merit. The Twelfth Districtlecided that claim as follows:

[*P45] We begin our analysis by determining whether seizure of
the bathtub was in violation of tle®urth AmendmentTheFourth
Amendment to the United States Constitutiprotects against
unreasonable searches andw®s and provides:
The right of the people to be secure in their persons,
houses, papers, and effe@gainst unreasonable searches
and seizures, shall not be violated, and no Warrants shall
issue, but upon probable &) supported by Oath or
affirmation, and particularlydescribing the place to be
searched, and the persons or things to be seized.

The manifest purpose of thieourth Amendment'particularity
requirement is to prent general searchddaryland v. Garrison

480 U.S. 79, 84, 107 S.Ct. 1013, 94 L. Ed. 2d 72 (198Y
limiting the authorization to seardb the specific areas and things
for which there is probable cause to search, the requirement
ensures that the search will be carefully tailored to its
justifications, and will not take on the character of the wide-
ranging exploratory searches theamers intended to prohibitd.
Where the items seized are eande or instrumentalities of a
crime, a court must determine whether the warrant could
reasonably have described the igemore precisely than it did.
State v. Benner40 Ohio St.3d 301, 307, 533 N.E.2d 701, 535
N.E.2d 315 (1988)A search warrant will be held sufficiently
particular when it enables a searcher to reasonably ascertain and
identify the things which are authorized to be seiZethite v.
McCroy, 6th Dist. Nos. WD-0®74 and WD-09-090, 2011 Ohio
546, 37 United States v. Blakene342 F.2d 1001, 1026 (6th
Cir.1991)

[*P46] The search warrant executed on August 13, 2008,
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authorized police to search ethWidmers' residence for the
following:

[G]oods, chattels, or articleand to retrieve any evidence
of criminal activity which may be found, to wit: the wallet
of Sarah A. Widmer (Deceased); calendars; computers;
computer perherials [sic], inalling external hard drive(s),
modums [sic], mediums for ¢helectronic storage of data;
caller ID(s); safe(s) and/or lock box(es); notes; medical
records; pregnancy test; imamce papers; video and/or
audio recording device(s); nfancial records, including
credit card statements, certificate of deposit(s), checking
account record(s), saving account record(s); birth control
devices including pills rad condoms; and latent
fingerprints.

Officer Short's affidavit, which was attached and incorporated into
the search warrant, stated thHa had been dispatched to the
Widmers' home on a report of a drowning. The affidavit also stated
that upon arrival at the home, Shwas told by Widmer that Sarah
had been in the bathtub 15 to Bihutes before Widmer found her
"under the water" and removed Heym the bathtub. Short further
averred that an autopsy had been completed, and, although the
preliminary cause of Sarah's death was drowning, there were
"other injuries found orthe body that were inconsistant [sic] with
the account reported to police by &y K. Widmer." Short then
stated that "through his personal knowledge and training, and
based upon the preliminary resutis the autopsy, [he] believes
there exists other evidence #te [Widmers'] residence. The
recovery of this evidence is keg the investigation into the death

of Sarah A. Widmer."

[*P47] On appeal, Widmer argues the "latent fingerprints"
provision of the searctvarrant is overly lwad in nature and does
not authorize the seizure of the bathtub. Widmer contends the
bathtub was an item officers knew existed prior to requesting the
warrant to search the homenda as such, should have been
specifically listed in the warrant as an item to be searched and
seized. He further argues the "laténgerprints” provision of the
warrant could not have authorizéte seizure of # bathtub as the
provision offered unbridled disdren to the officers executing the
warrant and would have allowedfioers to seize "literally every
item in the house." Widmer also argues that even if the latent
fingerprint provision is not oveyl broad, seizuref the bathtub
pursuant to this provision was ingmer as an on-gtinspection of

the bathtub revealed that the bathtlid not contain latent prints of
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value. We find Widmer's arguments to be without merit.
A. Scope of the Warrant

[*P48] In the present case, the warrant specifically authorized
officers to search for latent fingerprints and retrieve any evidence
of criminal activity. Although the waant did not secifically list

the bathtub, this does not invalidate its seizure. The warrant still
enabled the officers to reasonablgesain and identify the things
that were authorized to be seized by way of the attached affidavit.
The information contained within the affidavit, which made
reference to the bathtub numerdimes, sufficiently constrained
the officers' search, and any lassizure, to evidence related to a
death by drowning. At the timeahwvarrant was sought, the cause
of Sarah's death was known. Statements made by Widmer
indicated Sarah had drowned time couple's bathtub. The latent
fingerprints provision d not allow officers toseize "literally
every item in the house." Rather,pgérmitted only the seizure of
goods, articles, or chattels thebntained latet fingerprintsand
provided evidence of a crime, namely death by drowning.
Common sense dictates that an alleged bathtub drowning,
valuable evidence, including latiefingerprints, can be obtained
from a search of the bathroom and bathtub. Once the officers
observed the fingermarks and smear marks on the bathtub, they
were entitled to remove the tub from the home pursuant to the
express terms of the search warrant. Seizure of the bathtub was
therefore within the scope of tHéatent fingerpring" provision.

[*P49] Widmer, however, seeks tovalidate the search by arguing
that at the time the bathtub wasnoved officers knew that the tub
did not contain latent fingerprints because the latent print examiner
conducted an on-site inspection amwhcluded there were no latent
prints of value. Yet, as discussed in more detail below, the marks
still had evidentiary value as \was possible that further analysis
would allow for identification othe source of the marks or would
explain how the events unfoldezh the night of Sarah's death.
Accordingly, seizure of the bathtub to allow further investigation
of the marks in a laboratory was warranted.

[*P50] We therefore find that the warrant provision allowing the
search and seizure of those iteamtaining "laten fingerprints”

was not overly broad. We also find that seizure of the bathtub, as it
originated out of a search for latent fingerprints, was authorized by
the warrant.

B. Instrumentality of the Crime
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[*P51] In addition to finding seizure of the bathtub constitutional
under the warrant's "latent fingerpshfprovision, we also find that
seizure of the bathtub was condiibnal as the bathtub was an
instrumentality of the crime.

[*P52] "Evidence not specifically deribed in a search warrant
may be validly seized if, basexh evidence known to the officers,
the seized items were closely related to the crime being
investigated or were instrumentalities of the crint&tdte v. Kohi
122 Ohio App.3d 160, 171, 701 N.E.2d 420 (6th Dist.196ifihg
State v. McGettrick40 Ohio App.3d 25, 29, 531 N.E.2d 755 (8th
Dist.1988) See alsdUnited States v. WrighB43 F.3d 849, 863
(6th Cir.2003) (holding "evidence not described in a search
warrant may be seized if it ieasonably related to the offense
which formed the basis for the searchJpited States v. Korman
614 F.2d 541, 547 (6th Cir.198(stating that evidence or
instrumentalities of a crime mabe seized even though not
specifically listed in the search warrant).

[*P53] At the time the fingermarks and smear marks were
observed on the bathtub, the poligere executing a valid search
warrant. Once the marks were observed, officers had probable
cause to associate the bathtukthvsarah's deattlthough an on-

site inspection of the bathtub ddinot reveal latent prints of
comparison value, the bathtub still retained evidentiary value as it
was the likely instrument of ¢ drowning and held evidence
closely related to Sarah's dedtiN 5 In his reply brief, Widmer
asks this court to finthat the bathtub, as axfure attached to the
home, cannot be classified as mrstrumentality of the crime.
Widmer contends that items that may be seized as
“instrumentalities of the crime” fer to the “papers and effects”
clause of the Fourth Amenamt and therefore include only
personal property. Because a bathtub is a fixture, Widmer
contends that the “house” clause of the Fourth Amendment
governs. And the bathtub could not have been taken as an
“instrumentality or [sic] the crim.” Widmer's argument, however,
ignores the unique circumstancestioé present case. The cause of
Sarah’s death was drowning, an@ tinstrument believed to have
been used to cause her death wadithtub. As such, by its very
naturem the bathtubbecame annmstent of the crime and subject

to seizure.] As Harness testified, latent prints are of comparison
value only when the print haa "sufficient amount of class
characteristics as well as indival characteristics that would
enable [one] to ultimately identify that [print] to one person or
another.” While the on-site inspectiof the bathtub did not reveal
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a sufficient amount of class or inttlual characterigcs to identify

who specifically left the markings, the fingermarks and smear
marks did not become valueless. The markings retained
evidentiary value because it wasspible that further analysis of
the marks would allow identification of the source of the marks or
that additional evidence could Ibecovered oncéhe bathtub was
inspected in a crime laboratory. [FN 6 In fact, Harness testified
that during his second examination of the bathtub, which took
place in the crime lab after thetbtub had been removed from the
home, he discovered additional fragmented prints on the bathtub
that he had not observed dgi the on-site examination.]
Furthermore, removal of the bathtub was warranted as it was
possible that further inspectioof the item could explain how
events unfolded on the night of r8h's death and provide insight
as to how the smear marlwvere made on the tub.

[*P54] We find that the police had grable cause to associate the
bathtub, and the markings found therein, as the instrument used to
drown Sarah. Because the bathtuls walieved to have been used

to cause Sarah's death, the hathtby its very nature, became an
instrument of the crime and sebj to seizure. Accordingly, we
find that the seizure of the baib was not in violation of the
Fourth Amendment

C. The Exclusionary Rule

[*P55] Even if we had found the seiz of the bathtub outside the
scope of the warrant or found thatvas not an instrumentality of
the crime, exclusion of the bathtub from evidence is not warranted
under the facts of this case. Theclesionary rule is a "prudential
doctrine" that was created by thimited States Supreme Court to
"compel respect for the constitutional guaranty" expressed in the
Fourth AmendmentDavis v. United Stated).S. , 131 S.Ct. 2419,
2426, 180 L. Ed. 2d 285 (201 Ljting Elkins v. United StateS864
U.S. 206, 217, 80 S.Ct. 1437, 4 L. Ed. 2d 1669 (196
purpose of the exclusionary rule is to deter futlreurth
Amendmentviolations.Davis at 2426 "Where suppression fails to
yield ‘appreciable deterrence,” exclusion is 'clearly * * *
unwarranted."ld. at 2426-2427 quoting United States v. Janis
428 U.S. 433, 454, 96 S.Ct. 3021, 49 L. Ed. 2d 1046 (1976)
Because of the substantial ce costs generated by the
exclusionary rule, the deterrend®nefits of suppression must
outweigh its heavy costBavisat 2427

When the police exhibit ‘&liberate," "reckless,” or
"grossly negligent” disregard foFourth Amendment
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rights, the deterrent value ekclusion is strong and tends
to outweigh the resulting costs. * * * But when the police
act with an objectively "reasable good-faith belief" that
their conduct is lawful * * * or when their conduct
involves only simply "isolated" negligence * * * the
"deterrence rationale loses much of its force"” and
exclusion cannot "pay its way."

Id. at 2427-2428 quoting United States v. Leor168 U.S. 897,
908-909, 104 S.Ct. 3405, 82 L. Ed. 2d 677 (194dHerring v.
United Statesb55 U.S. 135, 143-144, 129 S.Ct. 695, 172 L. Ed. 2d
496 (2009)

[*P56] The exclusionary rule therefore applies, and evidence
should be suppressed where:

(1) the issuing judge was shed by information in an
affidavit that the affiant kne was false or would have
known was false except for his reckless disregard of the
truth (2) the issuing judge wlly abandoned his judicial
role, (3) an officer purport rely upon a warrant based
on an affidavit so lacking imdicia of probable cause as

to render official belief in its existence entirely
unreasonable, or (4) depending upon the circumstances of
the particular case, a warrantss facially deficient, i.e.,

in falling to particularize the place or things to be
searched or seized, that those executing the warrant
cannot reasonably presume it to be valid.

State v. Dunihugl61 Ohio App. 3d 731, 2005 Ohio 3223, 1 9, 831
N.E.2d 1082 (12th Dist.)citing State v. George45 Ohio St.3d
325, 331, 544 N.E.2d 640 (1989)

[*P57] In the present case there is no evidence demonstrating that
the police deliberately set out tazethe bathtub without setting it
forth in the search warrant. Furthermore, there is no evidence
demonstrating that the police attavith deliberate, reckless, or
grossly negligent disregard for WidmefFsurth Amendmentights

when seizing the bathtub. Rather, the evidence produced at trial
demonstrated that officers seizéx@ bathtub in good faith reliance

on the search warrant, removing the bathtub only after a search for
latent fingerprints revealed éhfingermarks and smear marks.
Furthermore, as discussed abovlee warrant was not facially
deficient in describing the items to be seized. Therefore, exclusion
of the bathtub from evidence widl not yield any appreciable
deterrence.
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widmer I.
Widmer has failed to demonstrate thag fourth Amendment decision by the Twelfth

District is contrary to or anbjectively unreasonable appliaatiof Supreme Court precedent.

Objection 14: The Report and Recommendationsas well as the state courts failed to
address the due process aspect of Widmer’'saéin concerning the segure of the bathtub
and its admission into evidence.
(Objections, ECF No. 37, PagelD 10730.)

This Objection is unexplained and no recoeterences are offered, even to where a due
process claim was made regardsgjzure of the bathtub. Groum@vo for Relief speaks entirely
in Fourth Amendment terms and does not so naschse the phrase “due process,” nor do any of
the subheads under the 8ed Ground in the Petition.

This Objection does not meet the specificgguirement of Fed. R. Civ. P. 72(b)(2) and

should be overruled on that basis.

Objection 15: The Report and Recommendatins incorrectly condudes that Ground 11
(regarding the disclosure of grand jury testinony) is based on state law issues. Widmer
cited and discussed relevant Supreme Court precedt, demonstrated a particularized need
for the grand jury proceedings in questim, and specifically related them to his
constitutional rights at stake.

(Objections, ECF No. 37, PagelD 10731.)
This Objection relates to the Report’edtment of Ground for Relief 11 which reads as
follows:
The state courts unreasonably determined the facts and ruled
contrary to or unreasonably digal clearly established Supreme
Court precedent by denying Widmer access to the grand jury

testimony of Braley and Uptegrova, at a minimum an in camera
inspection of said testimony, wh Widmer demonstrated a
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particularized need for accessth@ testimony for a review of: (1)
whether Braley made any false staents to the grand jury which
would support hisBrady, Kyles,and Napue claims; and (2)
whether the testimony of eitheritness reveals what information,
or the extent to which, Bralesupplied information about the case
to Uptegrove that he considered in his determination that Sarah
Widmer drowned as a result bbmicide. This error occurred in
violation of Widmer's procedat and substantive due process
rights under the U.S. Constitution including meaningful access to
the courts.

(Petition, ECF No. 1-1, PagelD 155.)

When he filed his petition for post-convimti relief in October 2011, Widmer also filed a
motion to compel disclosure of the grajuty testimony of Lt. Braley and Dr. Russell
Uptegrove. The trial court denied the motion &kdimer claims this denial was an arbitrary
and unreasonable abuse of disaretivhich violated his procedalrand substantive due process
rights, his Confrontation Clause rights, and his right of access to the ddugsPagelD 155-
56. Later in pleading this Ground for Relief inisttCourt, Widmer asserts that not allowing
access to the grand jury testimony prevented him from presentikylesv. Whitleydefense in
violation of Chambers v. Mississipmupra Id. at PagelD 161.

The Report noted that this claim had beesechon appeal from denial of post-conviction
relief and quoted the Twelfthistrict’s decision in full (Reprt, ECF No. 35, PagelD 10636-39).
The Report characterized Widmer’s constitutional argument as “superficial” and analyzed his
cited federal authority as not addressing duecgss or confrontationights nor indeed as
involving any constutional analysisid. at PagelD 10639-40. Concluding that the Eleventh
Ground for Relief involved only a state law claithe Report rejected it as non-cognizable in
habeasld. at PagelD 10640.

In Objection 16, Widmer cles he cited and discusséthited States v. Proctor &

Gamble 356 U.S. 677 (1958). That is an accurafgesentation; the ciian to and discussion
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of Proctor & Gambleoccurs in the Petition (ECF No.11-PagelD 156-57). That misses the
Report’s point thaProctor & Gambleis not a constitutional precedent. Rather, the Court was
interpreting the “good cause” régement of Fed. R. Civ. P. $4as it applied to grand jury
testimony. As the Petition notes, Justice Dougégnized five major policy rationales for
grand jury secrecyProctor & Gamble 356 U.S. at 682, n. GuotingUnited States v. Ros215
F.2d 617 (¥ Cir. 1954). The holding d®rocter & Gambles

We only hold that no compelling cessity has been shown for the

wholesalediscovery and production oh grand jury transcript

under Rule 34 We hold that a much me particularized, more

discrete showing of need is necessary to establish "good cause.”

The court made no such particulaazfinding of need in case of

any one witness.
Id. at 683. ThusProcter & Gambleis an interpretation of FedR. Civ. P. 34 in light of the
rationales for grand jury secrecyit does not recognize any comstional right to grand jury
testimony upon a showing of particularized need.

The Petition also notes the citationRrocter & Gambleby the Ohio Supreme Court in

State v. Greer66 Ohio St. 2d 139 (1981). The i@tsupreme Court recognized thiiocter &
Gamblehad introduced the doaie of particularized need. 66 @hSt. 2d at 145. It also noted
that the United States Supreme Court had held

that any disclosure of gnd jury minutes was covered IRed. R.

Crim. P. 6(e) which is declaratory ofthe pre-existing rule

recognizing the basic secrecy gfand jury minutes and that

disclosure is not a right of theefendant but is committed to the

discretion of the trial court.
Greer at 145,citing Pittsburgh Plate Glass Co. v. United Stat860 U.S. 395 (1959). Having

reviewed the relevant Ohio case law, @eeer court interpreted Ohi®. Crim. P. 16(B)(1) as

requiring trial judges to exes® sound discretion in decidingon the release of grand jury

1 As adopted in 1938, Rule 34 required a showing of good cause to obtain prodfickicuments by an opposing
litigant. The good cause requirerh&ras repealed &ember 1, 1970.
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testimony.

Objection 16 notes (ECF No. 37, PagelD 10731) thaGtieer Court also cited ttnited
States v. Socony-Vacuum Oil, C810 U.S. 150 (1940), aridennis v. United State884 U.S.
855 (1966). However, th@&reer Court did not read either ¢tfiose Supreme Court decisions as
recognizing any constitutionalgtt to grand jury testimony and neither does this Court.

Ultimately, Widmer argues “thBrady, Kyles andNapuedoctrines applyniversally to
state and federal trials.” (Objections, ECF No. 37, PagelD 1073ile that is true, Widmer
has not shown that the Supreme Court has ever applied those cases to find, under any
constitutional theory, that theelis a constitutional right tgrand jury testimony upon a showing
of particularized need.

Widmer presented this claim to the Twelfthsiict as his FourttAssignment of Error,
reading as follows:

The trial court abused its distion by denying Widmer access to
the grand jury testimony of Blky and Uptegrove, or at a
minimum conducting an in camemaspection of said testimony,
when Widmer demonstrated a pawlarized need for access to the
testimony for a reviewof; (I) whether Braley made any false
statements to the grand jury which would supporBhély, Kyles
andNapueclaims; and (2) whether the testimony of either witness
reveals what information, or thextent to which, Braley supplied
information about the case to Ugteve that he considered in his
determination that Sarah Widmeiosgtmed as a result of homicide.
This error occurred in violadn of Widmer's proceduralJ and
substantive due process rights unitie U.S. Constitution and their
related counterparts in the Ohgonstitution, including meaningful
access to the courts.
(Appellants’ Brief, State Court Record, EGCIl. 201-1, PagelD 2348.) The only United States
Supreme Court cases cited to support this Assignment of Errdracter & Gamble suprg

andButterworth v. Smith494 U.S. 624 (1990)d. at PagelD 2349. The Teffth District read

this Assignment of Error asising “due process of law andshright to access the courts.”
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Widmer llat  150. The Twelfth District noted that g existence of a particularized need is a
fact question to be determinég the trial judge, and ultimatgecision rests within the sound
discretion of the court.Id. at § 154 ¢iting Greer. Ultimately it concluded “Widmer has failed to
set forth a particularized need for the disclosfrBraley’s or Uptegrove’grand jury testimony.
Thus we find that the trial coudid not abuse its discretion denying Widmer’s request for the
production of the grand jury transcripts,an in camera inspection theredfl” at PagelD 158.

The Twelfth District recognizethat Widmer was presentingrstitutional claims of due
process and right of acg®to the courts. That court’'s denpdlthe Fourth Assignment of Error
must therefore be read as a decision on the merits of those diEmisigton v. Richtersupra
As to those claims, Widmer has failed to showThelfth’s District’s decsion is contrary to or
an objectively unreasonable application oy &nited States Supreme Court precedent.

As to any other constitutional claims partedly presented in the Eleventh Ground for
Relief (e.g., Confrontation Clae rights and the right to ggent a defense), Widmer has
procedurally defaulted on them by failingfearly present them to the state courts.

To the extent Widmer is claiming, as haiply did before the Telfth District, that
denial of access was an abusedafcretion, that claim is natognizable in habeas corpus.
Sinistaj v. Burt 66 F.3d 804 (B Cir. 1995).

Widmer’s Fifteenth Objectioshould therefar be overruled.

Objection 16: The Report and Recommendatios incorrectly concludel that Ground 4 (the
insufficient evidence claim) is based on ate law issues. Widmer explained why his
conviction is based on insufficient evidencand why his trial was fundamentally unfair in
violation of his due process rights as a result.

(Objections, ECF No. 37, PagelD 10734.)

Ground Four reads:
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Widmer’s conviction is based onsafficient evidence in violation
of his constitutional rights to due process and a fair trial. At most,
the state presented sufficient evidence to sustain a conviction of
involuntary manslaughter or reckke homicide. The state courts
unreasonably determined the facts and ruled contrary to or
unreasonably applied clearly established Supreme Court precedent
in finding that the state presented sufficient evidence to prove
Widmer guilty of murdebeyond a reasonable doubt.

(Petition, ECF No. 1-1, PagelD 95.)

The Twelfth District noted that Widmer d¢haraised both insufficiency and manifest
weight claims and noted thaffiading of manifest weight wouldubsume a sufficiency finding.
Widmer lat 1 98.

The Report noted that there was a paucityedieral authority ¢ed in support of the
Fourth Ground for Relief, but nevertheless wentto consider it undethe federal standard
embodied inJackson v. Virginia443 U.S. 307 (1979)(ECF No. 35, PagelD 10556-61). Thus on

its face Objection 16 is wrong. The et has extensive sltussion of howJacksonwas

satisfied.

Objection 17: The Report and Recommendatins is incorrect to suggest Widmer's
positions are unreasonable and that reasonablarists could not agree with Widmer on the
issues such that an appeal wibd be objectively frivolous.

(Objections, ECF No. 37, PagelD 10736.)

At its conclusion, the Report recommendeshdssal with prejudie and that “[bJecause
reasonable jurists would notsdigree with this conclusiorRetitioner should be denied a
certificate of appealability and the Court shouldifeto the Sixth Circuit that any appeal would
be objectively frivolous and therefore should not be permitted to pranefedma pauperis

(ECF No. 35, PagelD 10642.)

Widmer’'s Objectionl7 is completely constry. The logic seems to be that since
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Widmer’'s counsel has made colorable arguments'each of the procedural and substantive
issues involved in the case,” Widmer is entitledtoertificate of appealability on all his issues.
But the question is not whether a habeas patti has made reasonable arguments, but whether
reasonable jurists could disagree with this €sutisposition of those arguments. Surely the
most obvious way to show that reasonable jurstsld disagree is to show that they have
disagreed on one or more of the issues soudie sppealed. Widmer has not done that. He has
not shown that any other judge, state or fedagtees with the position he has taken on any of

his Grounds for Relief.

Conclusion

Except to the extent stated above, Widm@tgections are without merit and should be
OVERRULED. The Magistrate Judge agaraspectfully recommends the Petition be
DISMISSED WITH PREJUDICE, thatvidmer be denied a certificate of appealability, and that

this Court certify any appealould be objectively frivolous.

June 29, 2017.

s Michael R. Merz
United StatedMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sfex; written objections to the
proposed findings and recommendations within emtdays after beingrsed with this Report
and Recommendations. Such objections shall spdufyportions of the Report objected to and
shall be accompanied by a memorandum of lawupport of the objections. If the Report and
Recommendations are based inokhor in part upon matters oecdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Walte638
F.2d 947, 949-50 (6th Cir. 198Thomas v. Arpd74 U.S. 140, 153-55 (1985).

48



