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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Krystal Cheatham,
Case No. 1:14-cv-388

Plaintiff,
Judge Susan J. Dlott
V.
: Order Denying Defendant’s Motion for
Cedar Fair L.P., et al., : Summary Judgment
Defendants.

This matter is before the Court on Defendant’s Motion for Summary Judgment (Doc. 23).
Plaintiff opposes the Motion. For the reastimsfollow, Defendant’s Motion for Summary
Judgment will be denied.

. BACKGROUND"
A. Facts

This 42 U.S.C. § 1983 civil rights action arigesn Plaintiff Krystal Cheatham’s visit to
Kings Island amusement park on July 20, 2013.th@ahday, Plaintifivas a guest at Kings
Island. While Plaintiff was near the entranc&togs Island, eight-year-old, P.W., bumped into
Cheatham’s right leg. Cheatham then strudk.Rn the face with her hand. (Cheatham Dep.

22, Doc. 25-1 at PagelD 195.) There is no displé blow left a red handprint on P.W.’s face
that was still visible when Kingsland Park security/police officérarrived shortly after the
incident. The incident was witnessed by Plaintiff's two companions, Pablo Rodriguez and Chris

Hutchinson, P.W.’s father, and sec¢yrfficer Elayna Sleesman.

! Except as otherwise indicated, background facts arendirmm Defendant’s Statement of Undisputed Facts (Doc.
23-1 at PagelD 98-102) to the extent those facts arettadnm Plaintiff’'s responséhereto (Doc. 32 at PagelD
426-29). Where the parties do not explicitly agree on atgreent of fact, the Court cites to the portion of the
record providing suppofor the statement.

2 At the hearing on this matter, counsel for Defendanifigldrthat security officers do not have law enforcement
training, whereas park police officers have some amount of law enforcement training, altroexgtent of that
training is unclear.
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After the incident, Mr. Rodriguez and P.Wi&her began yelling at each other. As a
result, Ms. Sleesman called for assistance from Kings Island Park officers. Thomas Brill, Adam
Featherling, and Joshua Ginn responded to thieesand helped escort those involved to the
Kings Island security office. Cheatham and ¢t@mnpanions were placed in a conference room
and each filled out a written statement of thedeat. P.W., her mother, father, brother, and
sister were placed in a separate conference syahrasked to fill out one report describing the
incident, which P.W.’s father signed.

Charles Harbin, a member of the Kings teldPark Police, was the desk officer on duty
at the time of the incident. Officer Harbin sveesponsible for gathering information about the
incident and deciding whetherette was probable cause to ari@seatham. Officer Harbin
investigated by obtaining written statemeintsn Cheatham, Mr. Rodriguez, Mr. Hutchinson,
and P.W.’s family.

In her statement, Ms. Cheatham described:

| was walking & talking to my buddies & I din’t see this littlegirl walking, she

had trip me while | was walking. | almdsil & when | was about to fall, | was

trying to grab on somethingakccident[ly] hit the little gi. This reaction is called

fight-or-flight when [sic] your about to falll apologize[d] tahe dad, then he was

saying “are you fucking stupid.” | keep@ogizing to the man & he kept calling

me a stupid bitch. Chris said “she sagiry, she didn't mean it.[’] Then the

security guard lady saidseen everything. She told me & buddies it was OK &

we go ahead.

(Doc. 24-1 at PagelD 169.)
Mr. Rodriguez’s statement asserts:

We was Just walking and it was a mistake Girlfriend smack the girl. And he

was calling my girl name so | just télim why you calling your name. [A]nd it

was all a mistake.

(Doc. 24-1 at PagelD 168.)

Mr. Hutchinson’s statement says:



Krystal, Pablo & | walk out the store. | almost bump into the father of the child

but I let him pass. Krystal was still watlg and the little girl came out of [sic] no

where and trip Krystal to fall. She was trying to find her balance in so she

accidentally hit the girl. The father startgelling at us and Krystal. At the same

time Krystal was repeating over saying sorry. Pablo over reacted by [sic]

throughing the drink to the ground, and vleaaalk off. Now I [sic] hear writing

this out.

(Doc. 24-1 at PagelD 167.)

Officer Harbin then summarized all te&tements in his own written repdrtn his
report, he asserted that security officezeSiman, who had prepared a written report of the
incident, “stated that the juvenile female ran itite backside of the older adult [Cheatham] at
which time the adult turned and slapped the jugenith an open hand on the right side of her
face.” (Doc. 24-1 at PagelD 170.) He notes tf@he of the male dults then started to
exchange words with the victim’s father. eltnale adult then threw down his souvenir cup.
Other park security and park pm# officers then arrived to her call for help. All parties [sic]
where then escorted back to the officeFmjice Officers Featherling, Ginn and Brill.1d()

Office Harbin documented the fact that phatdé®.W.’s injuries wee taken both in the
security office and at the front gate by Offi&mll. He recorded the fact that Cheatham’s
statement “stated that the litd@l had tripped her and she alstdell. Trying to keep from
falling, she reached back for something to grad hit the little girl in the face.”ld.) He stated
that Mr. Hutchinson, “stated that the little giipped Krystal and in regaining her balance
Krystal reached back and struitie little girl by accident.” Ifl.) He quoted Mr. Rodriguez’s
statement that “it was a mistake and my girlfriend smack the gld.} (

Officer Harbin also summarized P.W.’s father’'s statement: “[P.W.’s father] stated that

they were walking out of the exit when the khdemale walked in front of [P.W] causing [P.W.]

% The parties did not cite, nor was the Court able to rebutite, a copy of P.W.’s falgls statement or security
officer Sleesman’s statement in the record.



to trip. The lady then turned around and slapped/[P He stated thdte confronted the lady
about the incident and that Heusband’ then threw his studin the ground and got into Shaun’s
face.” (d.) Officer Harbin also spoke with seayrofficer Sleesman and some of the other
officers who responded to the scarfi¢he incident. He did not veew video surveillance of the
incident, nor did he review video surveillancelod parties involvedlfing out their witness
statements at the Kings Island security offiCGdficer Harbin concludethat there was probable
cause to arrest Cheatham for assault.

Cheatham was arrested, transported to the Warren County jail, and charged with assault
in violation of § 537.03(a) of the Mason Murpel Code and spent Satiay night, Sunday, and
Sunday night in jail before her initial aggrance on Monday morning. Cheatham’s criminal
case in the Mason Municipal Court was gaeed case no. 13CRB00732. In the state court
criminal proceeding, Cheatham filed a MotiorSioppress/Dismiss, arguing her constitutional
rights had been violated because Kings Island lapkeldable cause to arrdstr. (Motion, Doc.
23-3.) The court rejected thisgaiment and held the officer hadbpable cause to arrest. (Entry,
Doc. 24-3.) Later, on March 14, 2014, the Mastunicipal Court dismissed the criminal
charges against Cheatham uporeagrent of the parties.

B. Procedural History

On May 13, 2014, Plaintiff filed the instant et against Cedar Fair, L.P. d/b/a Cedar
Fair Entertainment, Inc., d/b/a Kings Island (tigs Island”), Curt Van Wgner, in his official
capacity, and Elayna Sleesman, Charles idafthomas Brill, Joshua Ginn, and Adam
Featherling in their official anohdividual capacities. In the Complaint, Plaintiff alleges Fourth
and Fourteenth Amendment violations, sup@mi responsibility for the violations of

Plaintiff's civil rights, negligene, false arrest and false imprignent, intentional infliction of



emotional distress, and negligent infliction ofational distress. Plaintiff seeks compensatory
damages, punitive damages, reasonable attorney’s fees, prejudgment interest, costs, and other
relief deemed appropriate by the court.

On July 11, 2014, Defendants filed a MotiorDigmiss, which the Court denied (Doc. 3,
11.) Thereafter, on February 17, 2015, the €granted Plaintiff's Notice of Voluntary
Dismissal Without Prejudice of All Claims Agwst Individual Defendants Only and Emotional
Distress Claims Against All Defendants. (D@6.) On April 30, 2015, Defendant Kings Island
filed the Motion for Summary Judgment now pendiedore the Court. (Doc. 23.) On July 9,
2015, the Court held a heagi on the Motion and took theatter under advisement.
1. SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 56 govemsations for summary judgment. Summary
judgment is appropriate if “thers no genuine issue as to anytenal fact’” and “the movant is
entitled to judgment as a mattd#rlaw.” Fed. R. Civ. P. 56(a)The movant has the burden of
showing that no genuine issueswdterial fact are in disputéseeMatsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 585-87 (198®rovenzano v. LCI Holdings, IN6G63
F.3d 806, 811 (6th Cir. 2011). The evidence, togettiir all inferences that can permissibly be
drawn therefrom, must be read in thghli most favorable to the nonmoving par§ee
Matsushita Elec. Indus. Co., Ltd75 U.S. at 585-8 Provenzanp663 F.3d at 811.

The movant may support a motion for summadgment with affidaits or other proof
or by exposing the lack of evidence on anésfr which the nonmoving party will bear the
burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322—24 (1986). In responding to
a summary judgment motion, the nonmoving paryy not rest upon the pleadings but must go

beyond the pleadings and “present affirmativielence in order to defeat a properly supported



motion for summary judgment.Anderson v. Liberty Lobby, In&77 U.S. 242, 257 (1986).
The Court’s task is not “to weigh the eviderrel determine the truth of the matter but to
determine whether there igganuine issue for trial.ld. at 249. A genuine issue for trial exists
when there is sufficient “evidence on which thiyjoould reasonably find for the plaintiff.id.

at 252. “The court need considerly the cited materials, butntay consider other materials in
the record.” Fed. R. Civ. P. 56(c)(3).

1. ANALYSIS

Defendant moves for summanydigment on all remaining claims on the basis that Officer
Harbin had probable cause to atrBlaintiff for assatll The only claims remaining against the
Defendant are a § 1983 claim, negligence claim aafadse arrest/false imprisonment claim. At
the hearing and throughout their briefs on this matite parties agreedahthere is no dispute
that whether Officer Harbin had probable cause to arrest Cheatham is dispositive of all of
Plaintiff's claims?

Plaintiff asserts Defendant is liable undet@3 for violations of Plaintiff's Fourth and
Fourteenth Amendment rights undefailure to train theoryTo establish a claim under 42
U.S.C. § 1983, the plaintiff muptove that “(1) a person, (2) anfj under color of state law, (3)
deprived the plaintifbf a federal right.”Berger v. City of Mayfield Height265 F.3d 399, 405
(6th Cir. 2001).

As an initial matter, Plaintiff fails to aldge any constitutional deprivation independent of

the Fourth Amendment claim. To the extat she meant to allege a violation of her

* A plaintiff bringing a constitutional claim of false arrest under the Fourth Amendment must show there was not
probable cause for the arrest; theéstence of probable cause forecloses the false arrest Gaémler v. City of
Florence 126 F.3d 856, 871 (6th Cir. 1997). Where probahlgse exists to arrest, a negligence claim based upon
that arrest fails as a matter of laW/olford v. SancheNo. 05CA008674, 2005 WL 3556681, at *7 (Ohio Ct. App.
Dec. 30, 2005). Finally, an arrest based on probabkedarecloses false arrest and false imprisonment claims
under Ohio law.Frazier v. Clinton County Sheriff's OfficBlo. CA2008-04-015, 2008 WL 4964322, at *4 (Ohio
App. Ct. Nov. 24, 2008) (citinRadvansky v. City of Olmstead FaB95 F.3d 291, 315 (6th Cir. 2005)).
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substantive due process rights, the Supremet@asrpreviously made clear that “[w]here a
particular Amendment ‘provides axplicit textual source of constitutional protection’ against a
particular sort of governmental behavior, ‘tBahendment, not the more generalized notion of
‘substantive due processiust be the guide for analyzing these claiméfanley v.

Paramount’s Kings IslandNo. 1:06-CV-634, 2007 WL 4083264 *8 (S.D. Ohio Nov. 15,

2007) (citingAlbright v. Oliver 510 U.S. 266, 273 (1994)). A&daintiff agrees that probable
cause is determinative of all of her remainingrals, the Court is further guided that there is no
independent basis for her Fourteenth Amendment claim. Accordingly, Plaintiff's constitutional
claims fall squarely within the Fourth Amendment. Thus néféis 8 1983 claims necessarily
fail to the extent that thegre based on an alleged deptima of rights secured under the
Fourteenth Amendment.

Plaintiff does not name any local governmengovernmental agency as a defendant in
this action; rather, only private employer, Kings Island, remains as a defendant. A private entity
on its own cannot deprive a citizento$ constitutional rights under § 198Blanley, 2007 WL
4083260, at *6. However, a privatarty is considered a stadictor under § 1983 where his
conduct is “fairly attributable to the stateld. at 879 (citingWolotsky v. Huhm960 F.2d 1331,
1335 (6th Cir. 1992)). Private officers may be d¢deed to be acting wer color of state law
where they are commissioned by the st&ee Nerswick v. CSX Transp., I6@2 F.Supp.2d
866, 879(S.D. Ohio 2010)aff'd, 441 Fed. App’x 320 (6th Cir. 2011) (finding employees of a
private corporation amenable to suit undé©83 where the defendants were appointed and
commissioned to act as police officengrsuant to Ohio Rev. Code § 4973.17 and were

performing police powers traditiolareserved to the state).

® The Court does not rule on the issue of whether thenblefe’s police officers and/security guards were acting
under color of law in this instance. The issue was rdigetie Court and briefly addressed by the parties at the
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Furthermore, “[t]he issue of whether amployer can be held liable under § 1983 for the
actions of an employee usually arises in thete&xt of municipal liabity for the acts of its
employees. A municipality cannot be helablie under 8 1983 on the basis of respondeat
superior liability.” Nerswick v. CSX Transp., In692 F. Supp. 2d 866, 878 (S.D. Ohio 2010),
aff'd, 441 F. App’x 320 (6th Cir. 2011) (citingonell v. Dept. of Social Servi36 U.S. 658, 691
(1978)). “Rather, in order to be held liable goconstitutional violabn, the municipality’s
policy must be the ‘moving force’ behind the violationld. (citing City of Canton v. Harris,

489 U.S. 378, 389 (1989)). “Only where a munititpas failure to train its employees in a
relevant respect evidences a ‘deliberate indiffegéto the rights of itenhabitants can such a
shortcoming be properly thoughtaé a city ‘policy or custom’ that is actionable under § 1983.”
Id. (citing Canton 489 U.S. at 389.) “These same pnoles apply to a private corporation

which is sued under 8§ 1983 on a respondeatrgupe vicarious liability theory.”ld. The
Defendant here argues that th@ras probable cause to arréisé parties do not address what
they consider a secondary issue of whether tlvasean alleged failure toain. Accordingly, as
the parties agree the igsaf probable cause is dispositives tBourt will solely consider that
issue.

The probable cause inquiryriis on whether the “facts asdcumstances within the
officer's knowledge are sufficiemd warrant a prudent person,ame of reasonable caution, in
believing . . . that the suspect has committedpramitting, or is about to commit an offense.”
Michigan v. DeFillippo443 U.S. 31, 37 (1979)See also Radvansky v. City of Olmstead Falls,
395 F.3d 291, 305 (6th Cir. 2005) (an officer hasbpble cause when he discovers reasonably

reliable information that a suspect has commiittecrime). A reviewing court must assess the

hearing on Defendant’s Motion for Summary Judgment; howdvere is no record of the authority under which
the officers at Kings Island are commissioned, and the patitienot brief this issue. The Court anticipates this
issue will be more fully addressed, to the extent neggssgoretrial briefs and/or in jury instructions.
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existence of probable cause “frdhe perspective of a reasonable officer on the scene, rather
than with the 20/20 vision of hindsightKlein v. Long,275 F.3d 544, 550 (6th Cir. 2001) (citing
Kostrzewa v. City of Tro47 F.3d 633, 639 (6th Cir. 2001)).

“Probable cause depends on the reasonalnlelusion|[s] to be drawn from the facts
known to the arresting officat the time of the arrest.Devenpeck v. Alforg43 U.S. 146, 152
(2004) (citingMaryland v. Pringle540 U.S. 366, 371 (2003)). “[P]robable cause exists when
the police have ‘reasonably trustworthy information . . . sufftdienvarrant a prudent man in
believing that the petitioner had committed or was committing an offer@Gartienhire v.
Schubert205 F.3d 303, 315 (6th Cir. 2000) (citiBgck v. Ohio379 U.S. 89, 91 (1964)). “The
analysis takes into account thealdy of the circumstances, and the standard does not require the
more exacting precision of the beyond a reasienddubt or the preponderance of the evidence
standards.”Legenzoff v. Steckd&64 Fed. App’x 136, 142 (6th Cir. 2014).

In this case, there is no dispute that Cheathdand made contact with P.W.’s face. As
Officer Harbin confirmed in hideposition, the purpose of his intigation into the incident was
to determine whether there was evidence thatahéact was intentional(Harbin Dep. at 25,
Doc. 24-1 at PagelD 139.) In the course ofitvestigation, Officer Haiin considered witness
statements, statements by other officers wklindt witness the incident but responded to the
scene, and the red handprint on P.W.’s face.

Defendant asserts that the eyewitness acsqmwided sufficient evidence of probable
cause to support Cheatham’s arrest for ass&ele, e.glL.egenzoff564 Fed. App’x at 142 (an
eyewitness identification and asation, by itself, is sufficiertb establish probable cause);
Ahlers v. Schehill88 F.3d 365, 371-72 (6th Cir. 1999) (same). In this case, Officer Harbin

considered the statements of Cheatham, hectmgpanions, P.W.’s father, and security officer



Sleesman. Cheatham assertedcthrgact was accidental, as dier companions. By contrast,
according to Officer Harbin’'s summary, P.W. ¢$hfar asserted that Cheatham turned around and
slapped his daughter after his daiggitaused her to trip. (Do24-1 at PagelD 170.) In his

report of the incident, Officer Hlain stated that the other ey#mess, security officer Sleesman,
described that Plaintiff “turneand slapped the juvenile with apen hand on the right side of

her face.” [d.)

While eyewitness accounts may be sufficient evidence to establish probable cause, the
Court finds there are issues with credibilitydareliability with the eyewitness accounts in this
case that preclude the Courrn finding probable cause tarest existed. For example,

Plaintiff, Plaintiff's companionand P.W.’s father were involved a heated exchange following
the incident and prior to giving written statemethiat raise questions about the reliability of
those statements. Furthermore, secuffiiger Sleesman’s statement, upon which Officer
Harbin relied, is not in recorddowever, according to Officer Hary it did not explicitly state
that the contact made by Cheatham to P.W. was intentional. (Harbiati®%).Doc. 24-1 at
PagelD 136.)

Except for those instances where there is “only one reasonable determination possible,” a
probable cause determination isxgeally a question for the juryPyles v. Raisor60 F.3d 1211,
1215 (6th Cir. 1995)). The evidence presentlplethe Court does not demonstrate this is a
clear-cut determination. Rather, construingdtiglence in the light most favorable to the
Plaintiff, as the Court must do at this stage, stjoes of material faaender the probable cause
determination one for the jury. Accordingly, Defendant’'s Motion for Summary Judgment is

denied.
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V. CONCLUSION
The Court, having reviewed the partieeg@ilings and in accordance with the reasons
stated herein, denies Daf#tant’'s Motion for Summaryudgment (Doc. 23).

IT 1S SO ORDERED.

S/Susad. Dlott

Judge&usanl. Dlott
Uhited States District Court
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