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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
Ethan Peloe,
Case No. 1:14-cv-404
Plaintiff,
Judge Susan J. Dlott
V.
: Order Granting Defendants’ Motion to
University of Cincinnatigt al, : Dismiss and Motion to Strike and
: Denying Plaintiff's Motions for Leave
Defendants.

Plaintiff Ethan Peloe filed this suit against Defendants University of Cincinnati and
Daniel Cummins alleging that they denied him due process in disciplinary proceedings taken
against him on charges of sexual misconduchdiPg before the Court are Defendants’ Motion
to Dismiss (Doc. 9), Plaintiff's Motion for Leave to File Second Amended Complaint (Doc. 16),
Defendants’ Motion to Strike the Affidavit of Paul Moke (Doc. 27), and Plaintiff's Motion for
Leave to File Supplemental Memorandum in Ojipms to Motion to Dismiss (Doc. 46).

For the reasons that follow, the Court VBIRANT Defendants’ Motions anDENY
Plaintiff’'s Motions.
. BACKGROUND

The background facts are primarily taken fritva well-pleaded allegations stated in the
Amended Complaint (Doc. 3).
A. The Parties and the University Code of Conduct

Ethan Peloe is a student at Defendanwehsity of Cincinné (“UC” or “the
University”), a public universityn Ohio. (Doc. 3 at PagelD09.) Defendant Daniel Cummins
is the Assistant Dean of Studsrand the Director of the Offiad University Judicial Affairs

(“Judicial Affairs Office”) for the University. Peloe is suing Cummins in his personal and
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official capacities. Ifl.) Defendants Jane Doe #1 and Jane#bare students at the University.
Peloe is not asserting claims against Jane #1 or Jane Doe #2, but has named them as
defendants because they may haventerest in this matter.ld. at PagelD 110.)

The University has a Student Code of CondDcic. 9-1), which is set forth in the Ohio
Revised Code § 3361:40-5-05. The Code of Condusubsections (C)(4) and (D) sets forth
disciplinary procedures for when a studergharged with nonacademic misconduct. (Doc. 9-1
at PagelD 171, 184.) Incidents of nonacademsranduct are to be reported to the Judicial
Affairs Office. (d. at PagelD 151, 164.) There are four lewa procedures if the University
intends to impose discipline agaitisé student for the misconduct.

First, after a complaint is filed against a student with the Judicial Affairs Office, the
student receives written notice of the allegagiathe rights to a peedural review, and the
possible sanctions.Id; at PagelD 171-72.) The studeanh admit responsibility or deny
responsibility and request a hearing beforadministrative review committee (“ARC”) panel.
(Id. at PagelD 172.) An ARC panel consists taring chair, two faculty or staff members,
and four undergraduate studeepresentatives.d. at PagelD 173.) ARC hearing procedures
allow for witness testimony and notarized statementk.at PagelD 175.) The accused student
and the complainant can submit evidence anttemriguestions to be asked of the adverse
witnesses. The hearing chdetermines which written gagons will be asked.lq. at PagelD
176.) Both sides can present closing statemefds. The ARC panel then makes a
recommendation to the dean of studentkiw three days of the hearingld )

The ARC panel’'s recommendation is not final.step two, the dean of students can
concur in the decision, modifydhsanction, or send the issue back to the ARC panel for further

review and recommendationld(at PagelD 177.) The deansifidents provides written notice



of his or her decision to the parties withimmee days of receipt of the ARC panel’s
recommendation.|Iq. at PagelD 176-77.) The accused stutliegrt has five days to appeal the
sanction, if any. Ifl. at PagelD 177, 182.) The sanction také#ect only if the student does not
timely appeal the decision of the dean of students.af PagelD 177.)

Step three is the appeal of the dean of sttislelecision to the@peals administrator.
There are three permissible grounds for apgé&ahew information is discovered; (2) “[a]
substantial procedural error occurred in the ecehich affected the decision in the case;” or
(3) the sanctions imposed were notntoensurate with the violationld( at PagelD 183.) If the
appeals administrator determineatthew information is availabler that substantial procedural
error occurred, the appeals administrator can neintfze decision to the ARC panel to consider
the new information or to corcethe procedural errorld.) The appeals administrator will
again review the ARC panel recommendation after a remaadat PagelD 184.) If the
procedural error has been corrected, the ap@ehhinistrator will forward the recommendation
to the appropriate dean.

In step four, the appropriatkean or vice president shall “accept, reject or modify the
recommended sanction and notify all pariie writing of the final decision.” 1q. at PagelD
185.) The vice president for student aff@insl services makes the final decision for
nonacademic misconduct sanctions of dismisbaportantly, during an appeal of the
recommendation “[t]he student caantinue in his/her coursesthout prejudice or interruption
until the appeal is final.” I{. at PagelD 185.)

B. Charges and Disciplinary Proceedings against Peloe
Peloe was accused of raping Jane DoenglJane Doe #2 on or about March 9, 2014.

(Doc. 3 at PagelD 112.) Peloe hasidd the accusations of rapdd.(@at PagelD 113.) Jane



Doe #1 and Jane Doe #2 undertook rape kiirtg following the alleged rapesld(at PagelD
114.) The results of the rape kits testeehaot been made available to Peldel.) (The
accusations against Peloe were presentedtaral jury in Hamilton County, Ohio, but the
grand jury declined to issue an indictmend. &t PagelD 113.) The accusations also were
investigated by the UC Policeld()

The University proceeded with disciplinasiyarges against Peloe for a violation of the
University’s Student Code of Conduct. Cummsent an initial le¢r to Peloe on March 12,
2014 describing the allegations, and then Cursmiet with Peloe on March 28, 2014. (Doc. 3
at PagelD 115; Doc. 16-1 at PagelD 37BYrsuant to the Code of Conduct, Cummins
scheduled an ARC panel to review the chaagganst Peloe and detanma whether discipline
was appropriate. (Doc. 3 atg&D 115.) The ARC hearing wariginally set for April 10,

2014, but it was postponed until May 2, 2014. &t PagelD 116.) Cummins interviewed
witnesses on April 10, 11, and 14, 2014meparation for the hearingld(at PagelD 115.)

Peloe alleges that his due process rigigse violated during the ARC hearing in
multiple ways, only some of which will be listbére. Cummins did not permit Peloe to record
the ARC hearing. Peloe was not permitted togmeany evidence at the hearing other than his
statement. He sought without success to presaueillance video of himself, Jane Doe #1, and
Jane Doe #2 entering the girls’ dormitory togethrethe night of the incid#, the results of the
investigation by the University Police, text magsaisent to and from Jane Doe #1 and Jane Doe
#2, and the results of the rape kit analysid. dt PagelD 116-19.) Peloe alleges upon
information and belief that Cummins orctrased the actions of the ARC paneld. @t PagelD

119.)



The ARC panel determined that Peloe atetl the Code of Conduct concerning the
sections on physical abuse or harm and hamassn{Doc. 28-1 at PagelD 470.) Peloe
participated during the hearimgncerning the charges of onadg#nt, but he left before the
hearing concerning the seconddsnt began because he believed he was being denied due
process. Ifl.; Doc. 3 at PagelD 119.) Both partiesemgyin their briefs that the ARC panel
recommended that Peloe be dismissed frombid€Peloe did not make that specific factual
allegation in his Amended Complaint.

C. Judicial Proceedings

Peloe initiated thisuit against the Univeity and Cummins onlin the Hamilton County,
Ohio Court of Common Pleas on May 5, 2014€ase No. A1402629. He sought declaratory
relief, damages, and an injunction prohibiting iertdisciplinary procengs in a manner that
violates the Constitution. (Doc. 2 at 9-2#.¢loe moved for a temporary restraining order
(“TRQO”) against UC and Cummins. (Doc. 1-8ludge Jerome Metz, Jr. of the Common Pleas
Court issued an Entry Granting Motion fbRO on May 7, 2014. (Doc. 1-15.) Judge Metz
enjoined the University from “continuing distipary actions or imposig further disciplinary
sanctions” against Peloeld(at PagelD 76.) The TRO wasremain in effect until May 29,
2014 pursuant to the terms of the Entrid. &t PagelD 77.)

Peloe filed an Amended Complaint on Wb, 2014. (Doc. 3.) Peloe asserts three
claims for relief against UC and Cumminglire Amended Complaint: (1) declaratory
judgment—violations of the procedural due @& provisions of the United States Constitution
and the Ohio Constitution; (2) damages for violations of civil rights pursuant to 42 U.S.C.

§ 1983; and (3) injunctive reliefld()



In his Amended Complaint, Peloe sues Cunsmhis official capacity for declaratory
and injunctive relief and in his individual capacity for damagés.af PagelD 109.) “Suing a
public official in his official capacity for acserformed within the scopa his authority is
equivalent to suing the governmental entitsdper v. Hobenl 95 F.3d 845, 853 (6th Cir. 1999)
(citing Ky. v. Graham473 U.S. 159, 166 (1985)). Accordlg, the analysis of the claims
against the University subsumes the analystb®tlaims against Cummins in his official
capacity.

On May 15, 2014, Defendants removed the case to the District Court for the Southern
District of Ohio. (Doc. 1.) On June 2, 2014st@ourt issued an Order extending the TRO until
July 29, 2014 with the consenttbie University. (Doc. 5.) Defelants filed the pending Motion
to Dismiss on June 16, 2014. (Doc. 9.) On July 17, 2014, the Court extended the TRO again
“until the Court either grants the [M]otion to [iBmiss filed by the University of Cincinnati or
issues a decision on the Motion for Prelimynamjunction.” (Doc.12 at PagelD 192.)

Peloe opposes Defendants’ Motion to DismiBgloe attached thfidavit of Paul
Moke in support of his written Opposition to Mari to Dismiss. (Docs. 13, 13-1.) Peloe also
filed a Motion for Leave to File a Second Anded Complaint on July 25, 2014. (Doc. 16.)
Peloe seeks to reassert the claims for (1) declaratory judgment—uviolations of the due process
provisions of the United StateachOhio Constitutions, (2) damagdes violations of civil rights
pursuant to 42 U.S.C. § 1983, and (3) injurectiglief. (Doc. 16-1 at PagelD 387-390, 392-93.)
He seeks to add a claim against UC for ttiolaof Title 1X, 20 U.S.C. § 1681. (Doc. 16-1 at
PagelD 390-92.) Defendants oppose the filing 8cond Amended Complaint. Defendants
also move to strike the Affidavit of MokgDoc. 27.) Finally, Peloe seeks leave to file a

supplemental memorandum opposing Defendants’ Motion to Dismiss. (Doc. 46.)



. STANDARDS FOR ADJUDICATING RULE 12(B)(6) MOTIONSAND MOTIONS
FOR LEAVE TO AMEND

Federal Rule of Civil Procedure 12(b)(6) alba party to move to dismiss a complaint
for “failure to state a claim upon which relief caa granted.” Fed. R. Civ. P. 12(b)(6). A
district court “must read all well-pleadatlegations of the complaint as truéfeiner v. Klais
and Co., Ing 108 F.3d 86, 88 (6th Cir. 1997). Howewérs tenet is ingplicable to legal
conclusions, or legal conclusions couched asifdetllegations, which are not entitled to an
assumption of truthAshcroft v. Igbal556 U.S. 662, 678 (2009).

A complaint must contain a “short and platatement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.8a). To withstand a dismissal motion, a complaint
“does not need detailed factudlegations,” but it mustantain “more than labels and
conclusions [or] a formulairecitation of the elementd a cause of action.Bell Atlantic Corp.

v. Twombly 550 U.S. 544, 555 (2007)[T]he complaint must contain either direct or inferential
allegations respecting all mat@relements to sustain a oery under some viable legal
theory.” Harvard v. Wayne Cty436 F. App'x 451, 457 (6th Ci2011) (internal quotation and
citation omitted). “Factual allegations must be enough te ersght to relief above the
speculative level. Twombly 550 U.S. at 555. The Court does not require “heightened fact
pleading of specifics, but only endutacts to state a claim for refithat is plausible on its

face.” Id. at 570. “A claim has facial plausibility wh the plaintiff pleads factual content that
allows the court to draw the reasonable infeeath@t the defendant is liable for the misconduct
alleged.” Igbal, 556 U.S. at 678.

On a Rule 12(b)(6) motion, the court “may doles exhibits attachefdo the complaint],
public records, items appearingthre record of the case and éxts attached to defendant’s

motion to dismiss so long as they are referrad the complaint and arentral to the claims



contained therein, without converting tmetion to one for summary judgmentRondigo,
L.L.C. v. Twp. of Richmon@&41 F.3d 673, 681 (6th Cir. 2011nternal quotatin and citation
omitted).

Finally, a district court “shouléreely give leave [to amend a complaint] when justice so
requires.” Fed. R. Civ. P. 15(a)(2). The d¢auay deny leave to amend where it appears that
doing so would be futileFoman v. Davis371 U.S. 178, 182 (1962%Xee alsadlet, Inc. v. Sewage
Aeration Syss165 F.3d 419, 425 (6th Cir. 1999).

1. ANALYSIS

A. Analysis of Procedural Due Process Claim Against the University of
Cincinnati

1 Due Process Claims Generally

Peloe asserts materially similar due psscelaims against UC both in the Amended
Complaint and in the proposed Second Amendedaint. Peloe asserts a claim for violation
of his procedural due process rights purst@ad2 U.S.C. § 1983. To establish this claim
against Defendants, Peloe must plead facts sufficient to establish the following elements:

(1) that [he has] a life, liberty, or propginterest protected by the Due Process

Clause of the Fourteenth Amendmentite United States Constitution, (2) that

[he was] deprived of this protected intgtrevithin the meaning of the Due Process

Clause, and (3) that the statid not afford [him] adeqte procedural rights prior

to depriving them of [is] protected interest.
Hahn v. Star Bank190 F.3d 708, 716 (6th Cir. 1999).

Defendants move to dismiss the proceduralmhoeess claims on the grounds that no due
process violation has occudreecause Peloe terminatbe disciplinary proceedings
prematurely. Although Defendants do not use trminology relative to the due process

claims, the Court understands Defendantsetonaking the argument akin to a ripeness

argument. The ripeness doctrine “is drawrhidodm Article 1l limitations on judicial power



and from prudential reasons for rsifog to exercise jurisdiction.Warshak v. U.$532 F.3d

521, 525 (6th Cir. 2008) (quotirdat’l Park Hospitality Ass’n v. Dep’t of Interiof38 U.S. 803,
808 (2003)). Courts examine three factors tewmheine ripeness: “(1) the likelihood that the
harm alleged by the plaintiffs will ever come to pass; (2) whether the factual record is
sufficiently developed to produeefair adjudication of the merits of the parties’ respective
claims; and (3) the hardship to the partiesidigial relief is denieat this stage in the
proceedings.”Berry v. Schmift688 F.3d 290, 298 (6th Cir. 2012) (citation omitted). A claim is
not ripe if it involves “contingerfuture events that may not ocas anticipated, or indeed may
not occur at all.”Thomas v. Union Carbide Agric. Prods. Cé73 U.S. 568, 580-81 (1985)
(citation omitted).

An examination of the nature of a 8 1983qadural due process claim is necessary to
understand the ripeness argumehiplaintiff ordinarily is entited to bring 8 1983 actions to
remedy violations of federal civil rights ew where the state seeks to provide its own
administrative remedy for the alleged violatiatinermon v. Burch494 U.S. 113, 124 (1990)
(internal quotation andtation omitted). “[O]verlapping statemedies are generally irrelevant
to the question of the existenceao€ause of action under § 1983d. In § 1983 actions for
violations of procedural due process, lexer, “the existence of state remedgelevant in a
special sense.1d. at 125 (emphasis in the original). “The constitutional violation actionable
under § 1983 is not complete when the deprivdtdm life, liberty, or poperty interest] occurs;
it is not complete unless and until tB&ate fails to provide due processd. at 126. A court
must examine the procedural safeguards builttimecstatutory or administrative procedure and
the remedies provided by statatetort law in order to deteine whether a constitutional

procedural due process violation has occurted.



Applying Zinermon Defendants argue that Peloe Im@t suffered a procedural due
process violation here. Peloe filed suit immegliaafter the ARC hearing. The University has
not sought to impose a final sanction upon Peldege Code of Conduct provided for at least one
additional and up to three additional steps ofidis@ary proceedings before a sanction would be
imposed. The ARC panel’s initial recommendathas not been reviewed by the dean of
students. Peloe has not appeatethe university appeals admimaior and to the vice president
of student affairs and services. The “avaiifpibf additional remedis indicates that his
procedural due process claims are still prematukéiriix v. Frazier 4 F. App’x 230, 231 (6th
Cir. 2001).

Defendants cite the following 8h Circuit analysis of a public employee’s due process
claim in support of their argument:

The law is well-established that it is thpportunityfor a post-deprivation hearing

before a neutral decisionmaker that iguieed for due process. As long as the

procedural requirements are reasonable and give the employee notice and an

opportunity to participate eaningfully, they are cotitutionally adequate See

Hennigh v. City of Shawng#55 F.3d 1249, 1256 (10th Cir. 1998). As succinctly

stated by the Seventh Circuit, the “availdpiof recourse to a constitutionally

sufficient administrative procedure séiis due process requirements if the

complainant merely declines or failsttke advantage of the administrative

procedure.”Dusanek v. Hannqr677 F.2d 538, 542-43 (7th Cir.) (citations
omitted),cert. denied sub nom Dusanek v. O’'Donn&#9 U.S. 1017, 103 S.Ct.

379, 74 L.Ed.2d 512 (1982). Consequently, where the employee refuses to

participate or chooses not to participai¢he post-termination proceedings, then

the employee has waived his procedural due process ckemKrentz v.

Robertson Fire Prot. Dist228 F.3d 897, 904 (8th Cir. 2000) (citations omitted).
Farhat v. Jopke370 F.3d 580, 596 (6th Cir. 2004) (anigiin context of a public employee’s
disciplinary proceeding). The Sixth Circtetld that the public-employee plaintiff karhat had

waived his right to post-deprivation due prodegdailing to fully pursue arbitral proceedings.

Id. at 597.

10



Of course, UC’s disciplinary proceedings diferent than the preand post-termination
hearings available to the public employe&arhat Nonetheless, other circuit courts concur
with theFarhat analysis that a plaintifannot bring a claim for a dyeocess violation when he
has not availed himself of due process protecti@ee e.gAshley v. N.L.R.B255 F. App’x
707, 709-10 (4th Cir. 2007) (“[A] gintiff may not bypass a seamgly adequate administrative
process and then complain of that process’s constitutional inadequacy in federal dduim.%);
Suzukj 227 F.3d 107, 116 (3d Cir. 2000lf there is a pocess on the boolkat appears to
provide due process, the plafitannot skip that process anceube federal courts as a means
to get back what he wants.usanek v. Hannqr677 F.2d 538, 542—-43 (7th Cir. 1982) (“The
availability of recourse to eonstitutionally sufficient admistrative procedure satisfies due
process requirements if the complainant medelglines or fails tdtake advantage of the
administrative procedure.”’Mardman v. Johnson Cmty. ColNo. 13-2535-JTM, 2014 WL
1400668, at *3 (D. Kan. Apr. 10, 2014) (stating thaagy cannot create a due process claim by
short-circuiting establised procedures).

Peloe comes at this issue from a different andde asserts that the issue is whether a
plaintiff must exhaust state admstrative remedies before hging a § 1983 claim for violation
of due process rights. &Bupreme Court held Patsy v. Board of Regents of State of Florida
457 U.S. 496 (1982), that “exhawstiof state administrative remedishould not be required as
a prerequisite to bringing action pursuant to § 19831d. at 516. Peloe miscasts the issue,
however, and fails to account fitre factual differences betwePatsyand this case. The
plaintiff in Patsyalleged race and sex discrimination, astiolation of procedural due process
rights. Id. at 498. The dispositive due process issubigcase is nathether exhaustion is

required. The issue is when or whether a titat®nal violation ofprocedural due process

11



rights has occurredSege.g, Alvin, 227 F.3d at 116 (distinguishiggrequirement that suit not
be filed until after a due process violatiorslmeccurred from an exhaustion requirement);
Dusanek677 F.2d at 543 (distinguishing an exhaurstf remedies requirement from the
“logical proposition that a state aaot be held to have violatetlie process requirements when it
has made procedural protectiorad&ble and the plairffihas simply refused to avail himself of
them”); Hardman 2014 WL 1400668, at *4 (stating thaetlssue was not whether the action
was barred for a lack of exhaustion, but whetherschool offered an adequate process which
was abandoned by the plaintififinermonteaches that a procedudale process claim does not
exist until UC fails to provide #hdue process. 494 U.S. at 1Z&loe filed this suit after the
first step of a multi-step procedure, denying th€ opportunity to provide him procedural due
process.

Peloe contends, nonetheless, that the holdigiayhas been applied in due process
cases. For example, a court held that aopas could bring a proderral due process claim
concerning a disciplinary hearing withoutstiappealing the admistrative decisionCamps v.
Lyons No. 89-3343, 1990 WL 40881, at *1 (E.D. ParAf 1990). The court rejected the
defendants’ argument that a “plafhcannot claim a due process violation when the state has in
place an appeals procedure which, if utilizeight have corrected the alleged procedural
infirmity” based on thd”atsyholding that “plaintiffs need naxhaust adminisitive procedures
to initiate a 81983 action.td. This Court has not found any cases which analyze or even cite
the unpublishe€ampsdecision. The Court does not find BBampsdecision to be persuasive
and will not follow it.

Peloe also relies ovioder v. University of Louisvillé&No. 3:09-cv-205-S, 2009 WL

2406235 (W.D. Ky. Aug. 3, 2009Yacated on other ground417 F. App’x 529 (6th Cir. 2011).

12



The plaintiff inYodersued the university after she wagpelled for breaching the university’s
written honor code andafidentiality agreement through her blog postings.at *4. She sued
the university alleging that hekpgulsion had violated her right feee speech and her right to
procedural due procestd. at *4. The university argued thiie plaintiff's claims were barred
because she had not exhausted her rembyiglng a grievance with the universityd. at *4—

5. The court disagreed statingthexhaustion in not a prerequesto maintenance of an action
under § 1983.”ld. at *5. However, the court awded adjudicating the merits of the
constitutional issues by holdirigat the plaintiff was wrongfullgismissed from the university
because she had not breached the honoraotthe confidentiality agreemenid. at *6—7. The
court’'s comment about exhaustiohdue process was dicta.

TheYodercase also is factually distinguishabtematerial respect from what has
transpired for Peloe. UC has not soughtiipose a disciplinary sanction upon Peloe to date.
The ARC panel’s decision was only a recoemaiation. The recommendation had to be
approved by the dean of studerasd Peloe had the right to aabthe decision of the dean of
students. Peloe short-circuited the disciplynarocess by obtaining a temporary restraining
order in state court. By consta Yoder's termination appearshave taken effect after she filed
an administrative review, which was denied, andrfp the date she initiated her civil rights
action against the University of Louisvill&.oder 2009 WL 2406235, at *4.

Nasierowski Brothers Investment.Go City of Sterling Height®49 F.2d 890 (6th Cir.
1991), likewise, is factually giinguishable. Nasierowskad purchased property for
development in reliance upon the city’s favorable zoning opinidrat 897. He was denied due
process when the city council amended the zodiassification of the mperty in an executive

session without affording Nas@wski notice or a hearingd. at 896—97. The district court held

13



that Nasierowski's constitutional claim was ngieribecause he did not seek a variance from the
zoning appeals board as he wastkenl to do under state lawd. at 893. The Sixth Circuit
disagreed and stated that firecedural due process claimsu@pe because “the Council’s
passage of the new zoning ordinance . . . was an aat #wad of itselinflicted immediate

injury on Nasierowski.”ld. at 894-95 (emphasis in the originallhe Sixth Circuit held that
Nasierowski was not required to pursue theasate administrative procedure of a zoning
variance before he could pursue his due procesyinfeloe’s case is different. To begin, this
is not a land use case. Also, untlee facts alleged, Peloe has wet suffered a constitutional
injury. See Bigelow v. Mich. Dep’t of Natural Re%70 F.2d 154, 160 (6th Cir. 1992)
(“Nasierowskappears to stand merely for the sensible proposition that while different
circumstances may produce different results,filal decision rule does not apply when the
denial of procedural due pra=itself creates an injury.”) €hdisciplinary proceedings are not
complete and no disciplinary penalty has begmosed upon Peloe. As such, any procedural due
process claim is not ripe.

2. Futility of the Disciplinary Appeals Process, Extrinsic Evidence, and the
Motion to File Supplemental Memorandum

Peloe also asserts that he should not be nedjtd complete the disciplinary proceedings
at UC because the proceedings are not constitaity sufficient. In other words, Peloe argues
that completing the disciplinary process would kédu “In order to state a claim for failure to
provide due process, agutiff must have taken advantagetioé processes that are available to
him or herunless those processes are wakable or patently inadequate Alvin, 227 F.3d at
116 (emphasis added). Peloe pleads tratthversity did not provide him with a
“constitutionally sufficient” praedure, but those legal conclusiamaiched as factual assertions

need not be accepted as true on a dismissal mdiedgbal, 556 U.S. at 678.
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Peloe asserts that he would not have bentalyaise his due pcess arguments during
the disciplinary process, btitat suggestion amounts to nomadhan groundless speculation.
The Conduct of Conduct permits an accused studexppeal “[a] substdial procedural error”
to the university appesladministrator. (Doc. 9-1 at PagelB3.) Peloe also argues that the
process was not constitutionally suféiot because he would not receiveeanovoor full
evidentiary hearing upon the appeal. This argurfaels. At both the second and third stage of
the disciplinary process, the dean of shider the university@peals administrator,
respectively, can remand to thmatter to the ARC panel for fimér consideration. The appeals
administrator can specifically instruct the ARGphto hold a limited hearing to consider either
new information not available atehime of the initial hearing do correct any procedural error
that occurred at the initial hearingd.(at PagelD 177, 183-84.)

Relatedly, Peloe asserts that completingdiseiplinary process, which he wrongfully
mischaracterizes as exhaustion of admiatste remedies, would be futile because the
University officers were biased against him. Peloe submits extrinsic evidence at CM/ECF
Documents #14 and #46-2 to support this argumardismissal motion ordinarily must be
decided without consideration ofatters outside the pleadingRondigq 641 F.3d at 680. A
district court can convert a disssal motion to a summary judgmenotion in order to consider
extrinsic evidence, but both parties musgben the opportunity tpresent evidenceSeeFed.
R. Civ. P 12(d). Neither party has movedtmvert the pending Motion to Dismiss to a
summary judgment motion. However, the evitkefiled as Document #14 was referenced in
and central to the allegations contained in ther{filed proposed Secomdimended Complaint.
(Compare, e.g.Doc. 14 at PagelD 338ith Doc. 16-1 at PagelD 373.) It would promote form

over substance to not consider the evidenceiawédre attached to the proposed Second
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Amended Complaint. In any event, the evidefileel as Document #14 is insufficient to save
Peloe’s claims from dismissal as explained heraffhe Court will discuss the evidence filed at
Document #46-2 separately below.

a. Bias of Defendant Cummins, Kenya Faulkner, Carol Tonge Mack,
and Debra Merchant

Peloe argues that his extrinsic evideastablishes bias against him by Defendant
Cummins, Kenya Faulkner, the University’s gedie€ounsel, and Carol Tonge Mack, a dean at
the University. Peloe alleges that Cumnonshestrated the ARC panel hearing and Tonge
Mack participated as a membmdrthe ARC panel. The allegations of bias against Cummins and
Tonge Mack amount to a claim of substanti@gadural error during éfirst stage of the
disciplinary proceedings. For example, the répogpared by Cummins prior the ARC hearing
included statements made by Jane Doe #1Jand Doe #2, but did not include information
provided by email to Cummins from a studetonsupported Peloe’s version of events. (Doc.
14 at PagelD 271-83; Doc. 9-1 at PagelD 182hge Mack was copied on emails to and from
Cummins regarding Jane Doe #1’s and Jane Doe #2's requests for academic accommodations
following the alleged sexual assau{Doc. 14 at PagelD 334-36.) The emails can be fairly read
to credit the students’ allegatiotisat they were raped. Pelasserts that Tonge Mack should
not have participated on the AR@nel after receiving such email@oc. 16-1 at PagelD 379.)
Turning to Faulkner, Peloe presents evidesugggesting that Jeff Corcoran, the UC Chief
of Police, was concerned that Faulkner, acisgeneral counsel, interfered in the police
department’s investigation of the chargesulk@er forwarded to the Chief Corcoran and to
Cummins, among others, an email she received from Jane Doe #2's mother complaining about
how the UC police officers hadeated her daughter during th@eanvestigation. (Doc. 14 at

PagelD 337.) Peloe alleges in the proposed Second Amended @oiimataFaulkner interfered
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with, or attempted to influence, the crimimavestigation by the U@olice. (Doc. 16-1 at
PagelD 373.) However, Peloe does not altbge Faulkner participated during his misconduct
hearing before the ARC panel. Nor doetoBedentify any way in which Faulkner would
participate in or influence tHatter three stages of the UQIssciplinary proceedings against
Peloe.

These allegations of bias aptbcedural errors are troublinigyt the merits of whether
Peloe received due process in the early stagéedfC disciplinary pragedings are not before
the Court at this time. The allegations, moreosiernot establish futility ithe appeals process.
Pursuant to the Code of Conduct, Peloe hadige to appeal theatision of the dean of
students on the basis of “substainpi@cedural error[s] . . . which affected the decision in the
case.” (Doc. 9-1 at PagelD 183.) The univerafipeal administrator could have ordered a re-
hearing before the ARC panel to cure the alleged errtdsat(PagelD 183-84.) Of note, the
Code of Conduct provides a procedure for stuisng members of the ARC panel on remand if
members of the original pal are not available.ld. at PagelD 184.) For these reasons, the
Court finds that the extrinsic evidence concegrthe purported bias of Cummins, Faulkner, or
Tonge Mack does not save Peloe’s due process claims.

Peloe also submits two exhibits which potedly show bias otihe part of Debra
Merchant, the University’s vice president for student affairs and services. She is the person with
final authority to accept, reject, or modifye sanction recommended to be imposed against a
student accused of nonacademic misconduct. (®acat PagelD 185.) Merchant received two
emails concerning the allegations against Pelde first email was from Jane Doe #2’s mother
to Faulkner complaining about tievestigation of thalleged rape undertaken by the University

police. (Doc. 14 at PagelD 337.) The secondfwas Faulkner to multiple University officials
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concerning a conversation she had with JanesB@’s mother about the timing of Peloe’s
disciplinary hearing and her aighter’'s academic progresdd.(at PagelD 338.)

The emails can be read together as evinEeglkner’'s and the mother’s concern for Jane
Doe #2 as a victim. The emails do not, howewgggsst that Merchant viewed Jane Doe #2 as a
victim or pre-judged the allegjans against Peloe. Peloes no case law holding that a
potential decisionmaker should be disqualifiedduse she was aware of the allegations against
an accused person prior to the disciplinarycpealings. Rather, “[ijn the university setting, a
disciplinary committee is entitled to a presuraptof honesty and integrity, absent a showing of
actual bias.”McMillan v. Hunt No. 91-3843, 1992 WL 168827, at *2 (6th Cir. July 21, 1992);
see alsdtria v. Vanderbilt Univ.142 F. App’x 246, 256 (6th Cir. 2005) (quotikigMillan);
Gorman v. Univ. of Rhode IsB37 F.2d 7, 15 (1st Cir. 1988) (&t that prior contact between
students and participants in a discipliy proceeding is likely and does mar seindicate bias).
Peloe’s extrinsic evidence is not sufficient at gtege in the litigation testablish that Merchant
would be biased against Peloe.

b. Affidavit of Paul Moke

Next, Peloe submits the Affidavit of Padbke for his expert opinion. (Doc. 13-1.)
Defendants have moved to strikioke’s Affidavit. Generally, an affidavit produced by an
expert withess must comport with the timing and substantive requirements of an expert report.
SeePowell Mountain Energy, LLC v. Manalapan Land Co., b. 09-cv-305-JBC, 2012 WL
2119279, at *2 (E.D. Ky. June 11, 2012). The Fedeudds of Civil Procdure provide that an
expert report must include the following:

(i) a complete statement of all opinions the witness will express and the basis and

reasons for them;

(ii) the facts or data considereg the witness in forming them;
(i) any exhibits that will baused to summarize or support them;
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(iv) the witness’s qudications, including a list of lapublications authored in the

previous 10 years;

(v) a list of all other cases in whiatiring the previous 4 years, the witness

testified as an expert at trial or by deposition; and

(vi) a statement of the corapsation to be paid forerstudy and testimony in the

case.

Fed. R. Civ. P. 26(a)(2)(B). If a party failsgoovide information required by Rule 26(a), such
as an expert report, “the pgiis not allowed to use thatformation or witness to supply
evidence on a motion, at a hearing, or at a tridgsasrthe failure was substally justified or is
harmless.” Fed. R. Civ. P. 37(c)($ke also R.C. Olmstead, Inc. v. CU Interface, L&%7 F.
Supp. 2d 905, 909 (N.D. Ohio 2008) (“When an expeport does not provide the required
disclosures under Rule 26(a)(2)(B)e sanction of exclusion &itomatic and mandatomnynless
the sanctioned party can show thatviolation of Rule 26(a) wasither justified or harmless.”)
(quotations and citations omitted).

Moke’s Affidavit does not meet the requirembe of an expert report pursuant to Rule
26(a)(2)(B). Moke offers a statement of his opinions and he identifies the documents he
considered to form his opinion consistent wiie requirements of substions (i) and (ii).
However, Moke does not state whether he authangdpublications during the past ten years as
required by subsection (iv), andhié has, the name of the publioat he has authored. He does
not state whether he has testifaslan expert withess during thast four years as required by
subsection (v), and if he has,what cases he has testified aapert witness. Finally, Moke
does not disclose whether he was compeddateproviding his Hidavit as required by
subsection (vi). Defendants’ ability to impeamhchallenge Moke’s testimony is hampered
without such information. Also, Defendantswid be prejudiced by the admission of Moke’s

Affidavit because they have not deposed Mokehaal an opportunity to offer their own expert

in rebuttal. Cf. Borg v. Chase Manhattan Bank USA, N247 F. App’x 627, 636-37 (6th Cir.
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2007) (affirming district court’s exclusion ah untimely submitted expert witness affidavit
because the opposing party was ddran opportunity to depose the witness). Accordingly, the
Court will strike the Affdavit of Paul Moke.
C. Supplemental Memorandum Evidence

In his Motion to File a Supplemental Meraadum in Opposition (Doc. 46), Peloe seeks
to submit additional extrinsic evidence on ibsue of futility. The evidence consists of
materials produced in a separate litigatagainst the University of Cincinndiipe | et al. v.
University of CincinnatiNo. 1406907 (Hamilton County C.P., Ohio). (Doc. 46-2.) The Court
finds that this evidence is untimely submittedl arrelevant to a determination of the pending
motions in this case. The Court will denyg totion to File a Supplemental Memorandum and
consequently will exclude the purported evidence.

d. Conclusion on the Procedural Due Process Claim Against UC and
Cumminsin His Official Capacity

The Court concludes that Peloe filed thisirwl prematurely and that Peloe has failed to
establish the futility of continuing with UC’s digtinary process. This conclusion is the same
whether the Court considers the four corregrthe Amended Complaint only, the extrinsic
evidence, and/or thelagations in the proposed Second @&mded Complaint. The Court is
required byZinernonto examine the procedural sgifgards built into the University’s
nonacademic misconduct disciplinary proceedingsetermine whether Peloe’s procedural due
process rights have been violate&ske494F.3d at 126. Peloe sued the University and Cummins
immediately after the first step of a multi-step procedure. He filed suit before higher level
University officials had an opportunity to revighhe ARC panel proceedings for error and before
the University sought to impose any final sémt. The Code of Condtiprocess appears to

provide the means by which the University cordchedy the due process procedural errors about
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which Peloe complains. The “availability of additional remedies indicates that [Peloe’s]
procedural due process claims are still prematukéiriix, 4 F. App’x at 231see also Zinermgn
494 F.3d at 126 (stating that congifional violation is not actiorde unless and until the state
actor fails to providelue process).

The Court will dismiss as premature the procedural due process claim against the
University and Cummins in hidfecial capacity without prejudie to re-filing. Additionally, the
Court will deny the Motion for Leave to Amendttte extent Peloe seeks to re-assert the due
process claims.

B. Analysis of Procedural Due Process Claim Against Defendant Cumminsin his
Individual Capacity

Defendants assert that the procedural doegss claims against Defendant Cummins in
his individual capacity fail becae Defendant Cummins is entdléo qualified immunity. The
doctrine of qualified immunity @vides “that government offials performing discretionary
functions generally are shielded from liability favil damages insofar dkeir conduct does not
violate clearly established statug or constitutional rights afhich a reasonable person would
have known.”Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). @lified immunity provides
immunity from suit, not simply a defense to liabilitearson v. Callaharb55 U.S. 223, 231
(2009). Courts determine if qualified immunépplies by (1) examining whether the facts
alleged would establish that the government afisiconduct violated aomstitutional right and
(2) examining whether the specific righblated was cledy established.Saucier v. Katz533
U.S. 194, 200-01 (2001). The inquiry into whetther constitutional righivas clearly violated
“must be undertaken in light of the specifientext of the case, not as a broad general

proposition.” Id. at 201. Courts can examimither issue firstPearson 555 U.S. at 236.
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The Court already has determined that Pelomaiat this juncture establish that the
University violated his procedural due preseights. For the same reasons, Peloe cannot
establish on the facts alleged tikatmmins violated his procedural due process rights. Cummins
is entitled to qualified immuty from suit because his allegyeonduct did not violate Peloe’s
constitutional rights.See Pearsqrb55 U.S. at 232.

C. Analysis of the X Claim in the Proposed Second Amended Complaint

Peloe seeks leave to file a proposedoBdcdAmended Complaint adding a claim against
the University for violation of Title 1X of the Education Amendments of 1972, 20 U.S.C.

§ 1681' Defendants argue that leave to ameraikhbe denied on the grounds of futility.

Title IX provides generally that “[n]o persamthe United States shall, on the basis of
sex, be excluded from participation in, baiéel the benefits of, or be subjected to
discrimination under any education program or @gtieceiving Federal fiancial assistance.”
20 U.S.C. 81681(a). Peloe would allege in the propo$éte IX claim that the University
“committed impermissible gender bias against @abahe investigation and adjudication of
[Jane Doe #1's] and [Jane Doe #2's] accusations . . . because Peloe was a male accused of sexual
assault.” (Doc. 16-1 at PagelD 390.) Peleeks to proceed under tileories of relief
recognized for Title IX claims: (1) thatdtfdecision of the ARC Hearing Panel was an
erroneous outcome which was the direct result of a flawed proceeding[;]” and (2) that
“Defendants were deliberately indiffeten the gender bias against Pelo&d” In a typical
erroneous outcome case, the plaintiff “atfadke] university disciplinary proceeding on
grounds of gender bias” by arguing that therndl#i“was innocent and wrongly found to have

committed an offense.Yusuf v. Vassar ColI35 F.3d 709, 715 (2d Cir. 1994). In the typical

! Peloe concedes that a Title IX claim cannot be assagaidst Cummins in his indiial capacity. (Doc. 31 at
PagelD 540.)
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deliberate indifference case, “a plaintiff seekbdtd an institution lible for sexual harassment
and . . . [is required to] demonstrate that Hitial of the institution who had authority to
institute corrective measures had actualasotif, and was deliberately indifferent to, the
misconduct.” Mallory v. Ohio Univ, 76 F. App’'x 634, 638 (6th Cir. 2003).

Defendants argue that Peloe should not ergieave to add the Title IX claim because
the claim is not ripé. The Court agrees with Defendants. Peloe has asserted that gender bias
caused procedural errors and an erroneous outeothe first step of a multi-step disciplinary
process. He also alleges deliberate indifferemcthe basis that a person at UC with knowledge
of misconduct in the disciplinary proceedingsefd to correct the misconduct because Peloe was
male. Peloe filed this suit after the ARphissued its non-binding recommendation. Peloe
did not continue with steps two, three, or fofithe disciplinary process. The Court cannot
fairly determine at this stage whether gender bias caused an erroneous outcome because Peloe
cut off the process before UC made an exdable decision. The Court cannot determine
whether a person with knowledge of UCIkeged misconduct failed toorrect the misconduct
because the dean of students, the appeals ad@ioistand the vice president for student affairs
were denied the opportunity torcect any mistakes. In sum, the Title IX claim is not ripe
because it involves contingent events thaght not occur as Peloe anticipates.

The University cite§-itzgerald v. Barnstable Sch. Comr55 U.S. 246 (2009), for the
proposition that Title IX does not have an adistrative exhaustion requirement, but that case

does not change the Court’s analysis. The Supreme Cadtitzgeraldheld that a plaintiff was

2 The University also argues thaethroposed deliberate indifference clairitsfto state a claim upon which relief

can be granted. There is a split within the Sixth Circuit whether a plaintiff must allege that he or she was subjected
to sexual harassment in order to state a claim for deliberate indifference under T@lertareDoe v. Univ. of

the South687 F. Supp. 2d 744, 757-58 (ET®=nn. 2009) (calling sexual fzessment a “critical component” of

deliberate indifferenceyith Wells v. Xavier Uniy.7 F. Supp. 3d 746, 751-52 & n.2 (S.D. Ohio 2014) (recognizing

a deliberate indifference claim absent an allegatiserfial harassment). The Court need not delineate the

contours of a Title IX claim.
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not foreclosed by Title IX from bringing sexsdrimination claims both under Title IX and under
the Equal Protection Clause pursuant to 42 U.S.C. § 1983t 258. The Supreme Court
observed that Title IX does not require administrative exhaustidistinguish Title IX from
statutes such as the Eduoatof the Handicapped Act (“EHA’and the Telecommunications
Act of 1996 (“TCA”) which had “highly detailednd restrictive administrative and judicial
remedies.”ld. at 253-54. The Supreme Court heldttthe EHA and TCA provided exclusive
remedies which could not be supplerteehby parallel § 1983 causes of actidah.
TheFitzgeraldcase is not relevant to a determinatdnvhen a Title IX claim is ripe.
The Court is not imposing an administrativéaustion requirement on Peloe. The Court has
concluded merely that Peloe’s claim that thevidrsity reached an emeous outcome or acted
with deliberate indifference by failing to correntsconduct is premature because the University
has not made an enforceable final decisioto dlse sexual misconductatges against Peloe.
Under the University’s Code @onduct, a penalty would not be imposed for sexual misconduct
until an ARC panel recommendation to imposaaction was both adopted by the dean of
students and not appealed by the accusetest. (Doc. 9-1 at PagelD 177.)
In sum, the Court concludes that the propokéd IX claim is notripe. The Court will
deny Plaintiff Peloe’s Motion for Leave to Fi&econd Amended Complaint insofar as Peloe

seeks leave to add a Title IX claim.
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V. CONCLUSION

For the foregoing reasons, Defendamsition to Dismiss (Doc. 9) IGRANTED,
Defendants’ Motion to Strike the Affavit of Paul Moke (Doc. 27) GRANTED, Plaintiff's
Motion for Leave to File Second Amended Complaint (Doc. 1BEBIIED, and Plaintiff's
Motion for Leave to File Supplemental Memodaim in Opposition to Motion to Dismiss (Doc.
46) isDENIED. The Court dismisses Plaintgfclaims without prejudice.

IT 1S SO ORDERED.

S/Susan J. Dlott
Judge Susan J. Dlott
United States District Court
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