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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

AUSTIN BROOKS et al, Case No. 1:14v-412
Plaintiffs, Litkovitz, M.J.
VS.

SUSIE JANE SKINNERet al, ORDER
Defendang.

Plaintiffs Austin Brookg“Austin”), Vincent Brooks, on behalf of minor child A.B., and
Randy Brooks, on behalf of minor child N.B., bring ttasial discrimination action against
defendants Ripley, Union, Lewis, Huntington School District and School Boakdl§1"),
Martha Hasselbusch, and Susie Skinner under 42 U.S.C. § 1988&land of the Civil Rights
Act of 1964(“Title VI") , 42 U.S.C. § 2000d. This matter is before the Court on defendants’
motion for summary judgment (Doc. 49), plaintiffs’ response in opposition (Doc. 54), and
defendants’ reply memorandum (Doc)59
|. Background

Plaintiffs Austin and N.B. are biracial students who attended RULH sch&tdgntiff
A.B. is a biracial student who still attends RULH High Schdafendant Hasselbusch was the
principal of RULH Middle School during the 2011-12 school year. Defendant Skinner has been
the principal of RULH High School since 2010.

Plaintiffs’ complaint alleges that since the beginning of the 2011-12 schodhggar
have experienced “frequent harassment on the basis of their race,” which creatie a ho
educational environment. (Doc. 1 at 1 14-16, 38, 50, BRntiffs allege that the harassment
occurred “on a daily basis.”ld at § 42). Plaintiffs allege tht defendants were deliberately

indifferent to the igidentsof racial harassment and denied plaintiffs access to educational
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opportunities guaranteed under Title VI and equal protection on the basis of theindac¢he
Fourteenth Amendmentld( at i 41-47, 50-56).
Il. Facts

A. RULH

RULH is a school district of approximately 960 students, a “small percentagéiooh w
are minority students. (Deposition of Linda Naylor, Doc. 45 at 10). RULH contains three
schools, and the principals of those schools report to the school superintefdteit2q).

Dr. Linda Naylor has been the superintendent of RULH since August 2l &t 8). Susie

Skinner has been the principle of RULH High School since 2010. (Deposition of Susie Skinner,
Doc. 48 at 5-6). Martha Hasselbusch was the principal of RULH Middle School during the
2011-12 school year. (Deposition of Martha Hasselbusch, Doc. 47 at 15). Betty Milleehas be
a bus driver for RULHsince 1987 or 1988. (Deposition of Betty Miller, Doc. 46 at 6, 8)leMi
testified that she would write up discipline referrals and give them to her sgresvischool

officials, but she would not personally discipline students for disciplinary issués tuos$. Id.

at 1314).

B. Austin'

Austin attended RULH school district until his graduation from high school in 2013.
(Affidavit of Austin Brooks, Doc. 54-1, Exh. A at  1). He was 19 at the time of his deposition
on May 28, 2015. (Deposition of Austin Brooks, Doc. 30 at 1)il6March 2012, Skinner told
Austin that he “looked like a skunk with that hairld.(at 13). Austin testified that Skinner
frequently told him that he “looked like a skunk with that hair” because he had dyed a blonde

stripe down the middle of his hairld(). Austin frequently told Skinner not to make such

Yhe parties’ briefs address the facts and claims of each plaintiff separatellarig’'s sake, the Court
adopts this format.



statements (Id. at 14). While he was not aware that “skunk” was a racial slur, he felt that
Skinner's comment was racially motivated becaudewas always [him] that she picked on.
She never said anything to anybody elseéd’ §t 1415). Austin testified that Skinner would
often ask, “Why are you bringing up the race card?” in circumstances whene Aa not said
anything about race.ld; at 16). Skinner admitted making the racard comment to Austin.
(Doc. 48 at 65).

Austin further testified that in the 20@B school year, when he was in the seventh grade,
D.A. called him a “nigger.” (Doc. 30 at 17-18). In response, Austin called D.A. a “honlky.” (
at 17). Austin indicated thafter he reported the incidemé received an #school suspension,
but D.A. was not disciplined.Id. at 1718; Doc. 54-1, Exh. At 4). He testified that he did
not report additional incidents of racism to school authorities because “[n]othing hdppene
when he did report. (Doc. 30 at 21). He told Ms. Puckett-reshman English teacht#rat
“people were making racial slurs,” but “nobody would get in troubl&d’ at 2122).

Austin stats that in 2008, when he was in the eighth grade, a white student pulled down
Austin’s pants. (Doc. 54-1, Exh. A at § 3). Austin called the white student a “fag,” and the
white student “swung at [him].” Austin hit the white student, was suspended for #y®eadd
was kicked off the basketball team. D.A., a white student, was suspended thatwehy laut
was not kicked off the basketball teanhd.);

Austin further stats that in 2009 Ms. Puckett said “nigger” in clasgl. t 1 5). During
the 2010-11 school year, another teacher named Mr. Stanfield referred to Austin Bisd8-ba
many different occasionsld( at { 6). Austin does not indicate that he reported these incidents.

(See generallipoc. 54-1, Exh. A Finally, Austin attestthat during his senior year, his



basketball coach kicked him off the team for having a bad attitude, but AosSnat indicate
that this was related to racdd.(at § 7).

C. AB.

A.B. is Austin’s younger sister. (Deposition of A.B. (part 1), Doc. 28 at 15). Sh&@vas
at the time of her depit®n on May 28, 2015.1q. at 1, 7). A.B. attests that on August 29,
2011, she reported ®etty Miller, her bus driver, that A.T. said the “N-word” on the bus.
(Affidavit of A.B., Doc. 545, Exh. Eat §3). The next day, Miller made A.B. and N.B. sit at the
front of the bus. This made A.B. angry because “the student saying the racistwasnitsmade
to sit in the front, but [she] was for reporting himltl.]. Defendant Hasselbusch indicated that
on August 29, 2011, she received a letter from Randy Brooks, N.B.’s father, statiAgitha
was “bothering” N.B. on the bus. (Defendants’ Responses to Plaintiffs’ Inéorags,Doc.
49-1, Exh. C). After receiving the letter, Hasselbusch met with N.B. and A.T., ancoi.Bet
that A.T. had called him a “bad name” on the bus, which A.T. denied. A.T.’s mother told
Hasselbusch that N.B. was “bothering” A.T. and thadatened to “beat up” A.THasselbusch
warned both N.B. and A.T. to leave each other aloneacted their parents, referred the
students to the school counselor, and directed the bus drivers to keep a closer eye dd.jhem. (

On October 4, 2011, A.B. reported that L.J. said “peace out nigga” as she left the locker
room for gym class (Deposition of A.B. (part 2), Doc. 29 at 59-6Defendants’ Responses to
Plaintiffs’ InterrogatoriesDoc. 54-9, Exh. 1). In response to this incidétdsselbusch met with
L.J., gave her a verbal warning for inappropriate language, assigneddrerahet, and
cortacted her mother. (Doc. 54-9, Exh. A.B. also received an apology letter from L.J. (Doc.

29 at 59; Doc. 54-9, Exh).1



In October 2011, A.T. used the “N word” on the buBis¢ipline Referral of A.T. dated
Oct. 7, 2011, Doc. 49-1, Exh. G). In response, Hasselbusch held a conference with all the
students involved and their parents. She also indicated that “N.B. and his brothleaveust
assigned seat at front of bus. (This was a directive from the 8/29/11 incident.)y,Khal
directed thébus driver to issue a disciplinary referral if N.B. refused to stay in higreesbseat.

(Id.). A.B. testified that during this incident A.T. made racial insults to both her &d(®oc.
28 at 33).DefendantHasselbusch indicated that on October 6, 2011, A.B. reported she
overheard A.T. say “nigger” on the bus. (Doc. 49-1, Exh. C). Hasselbusch met with A.T.,
contacted his mother, gave him a verbal warning for inappropriate languageg@s$sign
detentions, referred him to the school counselorsahdp a mentorship for him with a local
police officer. Hasselbusch further indicated that A.T. also wrote an apottgytteA.B. (d.).

On November 28, 2011, A.B. received a one-day suspension for
“[a]ssault/[m]enacing/[i]ntimidation.” l(etter to Mr. Vincent Brooks and Notice of Intended
Suspension, both dated Nov. 28, 2011, Doc. 54-6, Exh. G). A.B. testified that L.J. was bullying
S.B., A.B.’s eightyearold cousin. (Doc. 28 at 37; Doc. 29 at 101). John Brooks, who was
S.B.’s father ad A.B.’s uncle, approached A.B. and said he would pay A.B. to beat up L.J. if the
bullying continued® (Doc. 28 at 37-38). A.B. testified that her uncle was not serious, but A.B.
told C.B. that she would beat up L.J. once she got off her crutcddest 8839). Hasselbusch
indicated that A.B. admitted that John Brooks had given her money to beat up L.J. (Doc. 54-9,
Exh. ). Hasselbusch called the policgOhio Uniform Incident Report dated Nov. 28, 2011,

Doc. 54-8, Exh. li A.B. testified that slhwas charged as an unruly child as a result of this
incident. (Doc. 28 at 40). She further testified that the charges werestidnaisthe initial

hearing when the judge told her “they didn’t see a reason for [her] to be thiekeat 4445). A

2 John Brooks wasmployed as a custodian at RULH school district when this occurrext. $29, Exh. ).
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journal entry from the juvenile case indicates that the juvenile court grénet@udsecution’s
motion to dismiss the case againsBAon December 27, 2011. (Journal Entry in Case No.
DL20112290, Doc. 540, Exh. J.

On January 10, 2012, Hasselbusch again called the police and reported that she had heard
from two students that A.B. had threatened to beat up L.J. (Ohio Uniform Incident Reépdrt da
Jan. 10, 2012, Doc. 54-8, Exh. H). A.B. received a three-day suspension related to this incident.
(Letter toMr. Vincent Brooks dated Jan. 11, 2012, Notice of Intended Suspension dated Jan. 10,
2012, and Discipline Referral dated Jan. 11, 2012, Doc. 54-6, BxMA.B. testified that while
she was waitig outside Hasselbusch’s office to see her concerning this incident, she averhear
Hasselbusch say “nigger” two times while on a phone call. (Doc. 28 at 47). A.B. dehave
Hasselbusch may have been on the phone with a parent and repeating to that pagent wha
student had said.Id; at 4849). Nevertheless, A.B. believed that Hasselbusch was using the
word in a negative way and could have said “the N word” instdddat(4850).

On December 20, 2013, A.B. completed a statement that R.H. had said the “N word” the

day before. Untitled Statement of A.Bdated Dec. 20, 2013, Doc. 54-15, Exh. R.B. testified
that she was not present when R.H. made the comment and that it was not directedaftcher. (
29 at 63-64). Defendant Skinner was out on medical leave when this occurred. (Doc. 48 at
36-37). Skinner’s investigation notéatedJanuary 9, 2014 revealed that on December 19,
2013, R.H. said he wanted to join the Ku Klux Klan because students listening to rap masic wer
acting like “niggers.” Id. at 39-40; Notes Concerning Dec. 19, 2013 Incident, Doc. 54-15, Exh.
P). R.H. received a thregay suspension for using a racial slur. (Doc. 54-15, Exh. P

On February 20, 2014, A.B. reported to her teacher, Ms. Rau, that she had found the

words “Zach is a nigger” written in a drawer of a computer desk. (Doc. 29 at 66-67). Ms. Ra



responded by wiping the words off the desk and saying, “Sorry. People are stigidt’68).
A.B. did not report the incident to anyone else, and defendant Skinner testified thatuMs. R
never informed her of the situationd.( Doc. 48 at 45-46)However, Dr.Naylor testified that
Ms. Rau reported the incident to Skinner, and Skinner infoldasdor of it. (Doc. 45 at 2&9).

A.B. testified that in May 2014, A.C., a white student, was telling A.B. a story about
A.C.’s boyfriend, an African American, who had tried to break into a house. (Doc. 29 at 70-72).
A.C. ended the story by saying, “Fucking niggerdd. &t 72). A.B. did not recall reporting the
incident. (d. at 73).

A.B. further testified that in May 2014, she overheard E.C. say “Damn, Nigga” to a
friend on the bus.Iq. at 74). A.B. reported the incident to Milledd.(at 75). A.B. testified that
Miller did not say anything and “just kind of looked at [her]lt. @t 7576). The record does
not contain any evidence that Skinner or RULH knew about or responded to this incident.

A.B. testified that on May 14, 2014, T.H. told C.M. that she did not like black people and
was afraid that A.B. would be angry withrifer saying that. Ifl. at 7678). T.H. said this in
response to C.M. asking her if she liked black mushrooidsat(76). A.B. was not present
during the conversation between C.M. and T.H., but C.M. told her aboid.iat 77#78). A.B.
missed css because Skinner called her to the office to discuss the situddicet. 7(7; Doc.

54-5, Exh. Eaty 7). Skinner testified that T.H., a low functioning student with disabilities, came
to her office and was very fearful of being beaten up for saying that she did rtadatkepeople.
(Doc. 48 at 50-51). Skinner further testified that she called A.B. to her office but séaicke

to class within seconds because T.H. realized that A.B. was not the student who had donfronte

her about her statementd.].



A.B. testified that on May 27, 2014, M.H. said “Fuck you, Nigger” to a group of his
white friends. (Doc. 29 at 87-88ee alsdiscipline Referral of M.H. dated May 27, 2014, Doc.
41 (sealed) at 28 A.B. reported the incident to her teacher, and M.H. was suspended for three
days. (Doc. 2@t 8889; Letter to M.H.’s Parents, Notice of Intended Suspension of M.H., and
Discipline Referral of M.H., all dated May 27, 2014, Doc. 41 (sealed) at 25-27).

A.B. attests that on October 23, 2014, she was mixing brown paint in art class when a
white student said to her, “[L]et me paint you, oh wait, it won't show up.” (Doc. 54-5, Eath. E
1'5). The student later said to A.B. while she was putting on hand cream, “[W]hy do ygs alwa
have on lotion, causgu’re so ashy?”1€.). The record does not reveal that A.B. reported this
incident.

A.B. testified that on November 5, 2014, A.S. and B.C. said that they did not like black
people while in A.B.’s presence. (Doc. 28 at 12; Doc. 29 at 85). A.B. reported the incident,
called her uncle, and went home early from school because she wapsety (Doc. 28 at 12
Doc. 54-5, Exh. E at 1 8). A.S. and B.C. were each suspended for four days. (Letter to B.C.’s
Parents, Notice of Intended Suspension of B.C., Letter to A.S.’s Mother, and Ndtitenoied
Suspension of A.S., all dated Nov. 5, 2014, Doc. 41 (sealed) at 11-14; Doc. 48 at 52-53).

A.B. testified that during the 2014-15 school year, R.P. sent her a picture of another
student and referred to that student as a “niggtard.” (Doc. 29 at 104). A.B. did not report the
incident to anyone.Id. at 105).

D. N.B.

N.B. is the cousin of Austin and A.B. (Doc. 28 at 15-16). He was 16 at the time of his
deposition on May 28, 2015. (Deposition of N.B., Doc. 31 at 1DAciplinary records reveal

that on March 22, 2011, K.L. received a three-day out-of-school suspension for callirtheN.B



“N word” while they were waiting for the bus. (Discipline Referral of Kdated Mar. 22, 2011,
Doc. 49-1, Exh. B

N.B. testified that A.M. called him a “nigger” during social studies ¢laas N.B. could
not recall when this occurredDoc. 31at 2330). N.B. tried to hit the student but missed, for
which N.B. received a thregayin-school suspensionld(). N.B. told Hasselbusch what A.M.
had said, but he did not know if A.M. was punished for his involvement in this inciddnat (
32-33).

On another occasion that occurred after this incident, A.M. said “nigger” in attclas
AA. (Id. at 52). N.B. asked A.M., “What did you saydd.(at 5253). A.M. responded,
“Freedom of speech.”ld. at 53). N.B. pushed A.M. into a filing cabinet and received an
in-school suspensionld(). Disciplinary records reveal that on January 24, 2012, A.M. received
a twodayout-of-school suspension, and N.B. received a one-day out-of-school suspension for
an incident of harassment/bullying that occurred during art class. (lcefe¥it's Mother dated
Jan. 24, 2012, Notice of Intended Suspension of A.M. dated Jan. 23[2€di@line Referral of
A.M. dated Jan. 23, 2012, Discipline Referral of N.B. dated Jan. 24, 2012, and Notice of
Intended Suspension of N.B. dated Jan. 24, 2012, Doc. 49-1, [Exh. A

N.B. testified that on February 18, 2012, he saw T.B. and K.B. wearingrhade
beaded bracelets that spelled the word “nigger” on them. (Doc. 31 at 35-36). N.B. reported
them to the principal.Iq. at 37). A.B. told N.B. that Hasselbusch had summoned the students to
her office. (d. at 36). N.B. saw them wearing the same bracelets on their ankles later that day
(Id. at 3637). N.B. believed that Hasselbusch allowed this behavior to continue by not

confiscating the braceletsld(at 3738).



N.B. testified that in October 2012, J.C. called him a “nigger” on the kes véiich
N.B. “smacked him in his face.”ld. at 5758, 60). Disciplinary records reveal that N.B. and
J.C. each received a cday inschool suspension for this incident. (Notice of In-School
Suspension of N.B. dated Oct. 12, 20D&cipline Referrabf N.B. dated Oct. 15, 2012,

Discipline Referral of N.B. dated Oct. 12, 2012, Statement of N.B. dated Oct. 11, 2012,
Discipline Referral of J.C. dated Oct. 9, 2012, and Undated Statement of Susie Skinner
Concerning Bus 8 Incident, Dotl (sealed) at 585).

N.B. testified that in addition to the August and October 2011 incidents involving A.T.
described above in the A.B. section, A.T. once said that “black people shouldn’t belong in this
world.” (Doc. 31 at 50). N.B. and A.T. were sent to the office concerning this incideént. (

N.B. testified that after the 20113 school year, his family moved from the RULH
school district because his dad wanted him to go to a different schd.aht i1, 15). To
facilitate his attendance in a different school district, N.B. lived apart frofiatmiéy and moved
in with court-appointed “therapy guardiars.(id. at 9-10).

II'l. Summary Judgment Standard

A motion for summary judgment should be granted if the evidence submitted to the Court
demonstrates that there is no genuine issue as to any material fact, andrtieatathieis entitled
to judgment as a matter of law. Fed. R. Civ. P. 56%€e Celoteorp. v. Catrett477 U.S.

317, 322 (1986)Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986). Under Federal Rule

3 The Court notes that in their opposition to the instant motion, plaintifis &lao referred to incidents where C.B.
called N.B. a “nigger,” and T.B. called N.B. a “nigger” and said that he didspe@k black people.” (Doc. 54 at
12). In support, plaintiffs have offered a number of handwritten séatisnpurportedly made by various students.
(SeeStatement of J.S. dated Nov. 11, 2010, Statement of B.T. dated Nov. 9, 2010eStafefB. dated Nov. 9,
2010, Statement of N.B. dated Nov. 9, 2010, Statement of B.D. dated Nov. 11, 2@ e8tatf M.J. dated Nov.
11, 2010, and Statement of M.U. dated Nov. 11, 2010, Det, &Exh. M). These statements are hearsay, and
plaintiffs have not identified any exception to the rule against hedraawbuld make these statements admissible.
Thus, the Court may not consider them when deciding defendantsmfiotisummary judgmentSee, e.g., Alpert

v. United States481 F.3d 404, 409 (6th Cir. 2007) (“[E]vidence submitted in opposition to a nfotisamnary
judgment must be admissible. Hearsay evidence . . . must be disregarded.”)

10



of Civil Procedure 56(c), a grant of summary judgment is proper if “the pleadings, tdeyEsi
answers to interrogatories, and admissions on file, together with the affjdaaity, show that
there is no genuine issue of material fact and the moving party is entitledjtogatas a matter
of law.” Satterfield v. Tennesse295 F.3d 611, 615 (6th Cir. 2002). The Court must exalu
the evidence, and all inferences drawn therefrom, in the light most favorable to tm®wiog-
party. Satterfield, 295 F.3d at 619ylatsushita Elec. Indus. Co., Ltd. v. Zenith Radifb U.S.
574, 587 (1986)L.ittle Caesar EntersInc.v. OPPC, LLC219 F.3d 547, 551 (6th Cir. 2000).

The trial judge’s function is not to weigh the evidence and determine the truth of the
matter, but to determine whether there is a genuine factual issue foAtn@¢rson477 U.S. at
249. Thettial court need not search the entire record for material issues dbtieset v. J.C.
Bradford & Co, 886 F.2d 1472, 1479-80 (6th Cir. 1989), but must determine “whether the
evidence presents a sufficient disagreement to require submission to avinstloer it is so
onesided that one party must prevail as a matter of ladnterson477 U.S. at 251-52.

If, after an appropriate time for discovery, the opposing party is unable to destwastr
prima faciecase, summary judgment is warrant&lireef 886 F.2d at 1478 (citingelotexand
Anderson. “Where the record taken as a whole could not lead a rational trier of fact to find for
the non-moving party, there is no ‘genuine issue for tridWldtsushita 475 U.S. at 587.

IV. Resolution

Defendand move for summary judgment on plaintiffs’ Title VI and § 1983 claims.
Defendants argue that many of the instances of discrimination alleged hyffpl&ati outside of
the twoyear statute of limitations for claims arising under Title VI and § 1888 plaintiffs
should not be permitted to seek damages for events occurring prior to May 2012. (Dadt. 49-

15-16). Defendants assert they are entitled to summary judgment on plaintiff/ TalEm

11



because the discrete incidents of harassment alleged are not so severe or peavasraa the
said plaintiffs were deprived of access to educational opportunities or berfefitst 11-15).
Defendants further assert that granting summary judgment in their fayptaiotiffs’ Title VI
claim is appopriate because the undisputed evidence establishes they were not deliberately
indifferent to the incidents of harassment reported by plaintifts.af{ 16). Rther,defendants
contend their responses to the reports, i.e., investigating themtsiad disciplining the
offending students, were reasonable and effective measioeat 16-18). With respect to
plaintiffs’ 8§ 1983 claim, defendants argue they are entitled to summary jatpeeause the
undisputed evidence and plaintiffs’ own testimal@mnonstrates that defendants were not
deliberately indifferent to plaintiffs’ reports of harassment nor wese thsponses clearly
unreasonable.ld. at 19-20).

Plaintiffs respond that the evidence of racially discriminatory incidentsfisisut to
establish that plaintiffs suffered harassment that was severe, peraasiahjectively offensive.
(Doc. 54 at 4-18* Plaintiffs argue that this continuing harassment deprived them of the
opportunity to learn in an educational environment free of racisrha@dsment.|d. at 1314).
Additionally, plaintiffs contend that the discrimination caused A.B. to miss alagN.B. to
transfer to another school districtd.(at 14-15). Plaintiffs assert that defendants were
deliberately indifferent tane harassment because they failed to adhere to any clear palicies i
addressing racial harassment and failed to utilize outside resources te doeli@sgoing racial
problems. Id. at 16-18). Plaintiffsasserthat defendants’ failure to take furthenredial action
after disciplining individual students proved inadequate and ineffastiuether evidence of

defendants’ deliberate indifferencdd.(at 18-19).

* Page references to Doc. 54 refer to the page numbers provided by CM/ECE, intertial page numbering of the
document.
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In reply, defendants continue to challenge much of the evidence on which plaihtiffs re
as barredby the statute of limitations. (Doc. 592t Defendants assert that plaintiffs never
reported some of the incidents of harassment to school officldlsat -3, 8-9. Defendants
argue that their responses to reported incidents of hanassreree reasonableSée idat 912).
Defendants argue that the harassment that plaintiffs experienced was not sepergaside
because it never went beyond teasing and name callohgat (4). Defendants contend that
they were not deliberately indifferent because they addressed everytrafitl@rassment that
plaintiffs reported to them.Id. at 15).

A. STATUTE OF LIMITATIONS

Title VI, similar to § 1983, does not contain its own statute of limitations but borrows the
state’s personal injury limitations periodillard v. Shelby @. Bd. of Edug.76 F.3d 716, 729
(6th Cir. 1996) (finding that the state personal injury limitations period appliefi@dV/T). The
Sixth Circuit has held that claims brought pursuant to Title VI and § 1983 are govertined by
two-year statute of limitations found in Ohio Rev. Code § 2305THbert v. State of Ohio
Dept of Transp, 172 F.3d 934, 937, 939 (6th Cir. 1999) (holding that federal Title VI and
§ 1983 claimsresubject to the twayear statute of limitations governing Ohio state law personal
injury claims). However, in applying a forum state’s statute of limitations to aalestatute, a
federal court should also give effect to any applicable tolling provisibog v. Ann Arbor Pub.
Sch, No. 08¢v-10129, 2008 WL 880538, at *2 (E.D. Mich. Mar. 31, 20@&8e West v. Conralil
481 U.S. 35, 39-40 & n.6 (1987). Under Ohio law, the statuiendétions is tolled if the
person entitled to bring a cause of action is a minor. Ohio Rev. Code § 2305.16. Thus, for a

minor, the statute of limitations begins to run once the minor reaches the age ofymHgorit
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Here, plaintiffs filed their compiat in May 2014. (Doc. 1). At the time of their
depositions in May 2015, Austin was 19, and A.B. and N.B. were 16. (Doc. 30 at 1, 6; Doc. 28
at1, 7; Doc. 31 at 1, 7). Thus, at the time their complaint was filed, Austin was 18, and A.B. and
N.B. were $ll minors. Because the statute of limitations is tolled for minors in Gkustin
would have until sometime in 2016 to file his clajrasdA.B. and N.B. would have two years
from reaching the age of majority to file their claims. Ohio Rev. Code 8§ 2305.10, 2305.16;
Tolbert 172 F.3d at 939. Thus, the Court finds that plaintiffs’ complaint is timely as to all
incidents of harassment that occurred while plaintiffs were minor studentd_&t $8bool
district.

B. TITLE VI

Title VI providesthat“[n]o person in the United States shall, on the ground of race . . . be
excluded from participation in, be denied the benefits of, or be subjected to discamurater
any program or activity receiving Federal financial assistang2 U.S.C. § 2000d. Public
eduation entities such as RULH are subject to this mandzge. Zeno v. Pine Plains Cent. Sch.
Dist., 702 F.3d 655, 664 (2d Cir. 2012) (citing 34 C.F.R. § 100.13(i) (2000)) (defining
“recipient” to include any public “agency, institution, or organization, or otheryentitin any
State, to whom Federal financial assistance is extende&l:'program or activity” under Title
Vlincludes “a local educational agency . . . , system of vocational education, or other school
system.” 42 U.S.C. § 2000tk(2)(B) Deliberate indifference to studeat-student harassment
is actionable under Title VIMaislin v. Tenn. State Univ665 F. Supp.2d 922, 930 (M.D. Tenn.
2009).

In a Title VI case, the proper defendant “is an entity rather than an individeelh

Labor Org. Comm. v. Ohio State Highway Pat@B F.Supp.2d 723, 741 (N.D. Ohio 2000). “It
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is beyond question . . . that individuals are not liable under Title $Shétz v. City of Plantation,
Fla., 344 F.3d 1161, 1171 (11th Cir. 2003ee als&Whitfield v. Notre Dame Middle S¢H4.12
F. App’x 517, 521 (3d Cir. 2011) I¢idividual liability may not be asserted under Title VI.”);
Buchanan v. City of Bolivar, Tenr@9 F.3d 1352, 1356 (6th Cir. 1996) (noting that plairstiff
Title VI claims failed lecauséne asserted the claims against the individual officials involved in
an incident that occurred at a school “and not against the school, the entity gliegetling
financial assistance”).

Courts have adapted the test laid out by the Supreme Cdavis v. Monroe Cty. Bd.
of Educ, 526 U.S. 629 (1999n analyzing Title VI claimdbased on student-on-student
harassmentSee, e.g., Zend@02 F.3d at 663ryant v. Indep. Sch. Dist. No. I-38 of Garvin Cty.
334 F.3d 928, 934 (10th Cir. 2003axe v. State Coll. Area Sch. DQig40 F.3d 200, 206 n.5
(3d Cir. 2001). To hold defendants lialide student-on-studemécial harassmeninder Title
VI, plaintiffs must establish: “(1) the harassment was so severe, pervasive, @hsepje
offensive that it could be said to deprive [plaintiffs] of access to the educatigpaitunities or
benefits provided by the school; (2) [defendants] had actual knowledge of the hatassithe
(3) [defendants were] deliberately indifferent to the harassmévaislin, 665 F. Supp.2d at 931
(restating thdavistest). Defendants assert they are entitled to summary judgment because:
(1) the incidents of harassment alleged were few and infrequent such that plaingffsoha
established the severity prong of their Title VI claim; and (2) the undisputeeneea
demonstrates that defendants were not deliberately indifferent to pairgforts of harassment
but reasonably responded to each instance by effectively disciplining the offetudieqts.

In determiniig whether the alleged harassment was so severe, pervasive, and objectively

offensive that it could be said to have deprived plaintiffs of access to educationalinpiestt
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courts look to the nature, frequency, and duration of the harassment, asitsadffast on the
victim. Marcum ex rel. G/. v. Bd. of Educ. of Bloom-Carroll Local S&hst., 727 F. Supp.2d
657, 669 (S.D. Ohio 2010) (applyitige Davistest in the TitldX context)®> The Supreme Court
has cautioned that lower courts should “bear in mind”“gtatdren may regularly interact in a
manner that would be unacceptable among adults” and that students “often engagesjn insult
banter, teasing, shoving, pushing, and gender-specific conduct that is upsettingudeihis st
subjected to it.”"Davis 526 U.S. at 651“Damages are not available for simple acts of teasing
and nameealling among school children . .” Id. at 652. However, courts have recognized that
the frequent use of racial slurs constitutes more than “simple acts of taadingmecalling.”

For example, the Second Circuit has held that “frequent pejorative referemees” t
person’s skin color, including “nigger,” “homey,” and “gangster” constitutedeexe from
which “the jury reasonably could have found that the harassment . . . endured went beyond the
non-actionable ‘simple acts of teasing and nazaking among school children.’Zenqg 702
F.3d at 667see also DiStiso v. Cop&91 F.3d 226, 242-43 (2d Cir. 2012) (“Defendants do
not—and cannot—dispute that . . . use of the reviled epithet ‘nigger,’ raises a question of severe
harassment going beyond simple teasing and reathag.”). The Ninth Circuitas alsdeld
that frequently being called a “nigger” by white classmates could establiagsment that was
severe and pervasivélonteiro v. Tempe Union High Sch. Djsit58 F.3d 1022, 1033-34 (9th
Cir. 1998) (“It does not take an educational psychologist to conclude that beingdré&ddoge

one’s peers by the most noxious racial epithet in the contemporary Americam|eeing

5Courtsemploy theDavistestwhen resolvindgoth Title VI and Title IX claims because the two statutes
are parallel in the liabilities imposed on entities receiving public funds afed difly with respect to their
prohibition on the type of harassment, i.e., race versus sex disdionindee Maislin665 F. Supp.2d at 9280
(discussing the similarities between Titles VI and 1X and upholding the viabfliTitle VI deliberate indifference
claims as set forth iDavis). See also Harris v. Members of Bd. of Governors of Wayne State Noivi011384
2010 WL 5173666, at3(E.D. Mich. Nov. 19, 2010) (citiniylaislin, 665 F. Supp.2d at 928) (noting that “[t]he
analysis of the viability of claims brought under [Title VI and Title IX{hie same.”).
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shamed and humiliated on the basis of one’s race, and having the school authorities ignore o
reject one’s complaints would adversely affect a Black child’s abilipbtain the same benefit
from schooling as her white counterparts.”). Having to endure frequent ratiedtspich as
thesecan deprive a student of the educational benefit of learning in “a supportive stichola
environment free of racism and harassnied@enq 702 F.3d at 667.

The second element of tB&vistest is actual notice, whicheé Supreme Court explained
in Gebser v. Lago Vista Indep. Sch. DiS24 U.S. 274 (1998). i@Bebsera high school student
sued a school district under Title IX, alag that a teacher sexually abused hdrat 277-79.
The Supreme Court rejected the use of agency or negligence principles toersidrobl
district liable for monetary damages under Title Bee idat 285 (“[W]e conclude that it would
‘frustrate the purposes’ of Title IX to permit a damages recovery dgasthool district for a
teacher’s sexual harassment based on principlespbndeat superiasr constructive notice,

i.e., without actual notice to a school district official.”). Instead, the Court heldftina school
district to be liable for damages, an “appropriate person” must hawechanotice of the
harassment and an opportunity to rectify any violatiohat 290. The Court explained that an
“appropriate person” is an official “who at a minimum has authority to addresdi¢iged
discrimination and to institute corrective measures on the [school distridtglffé I1d. In
response to the dissent’s argument that the offending teacher “had knowledgevet his
actions,” the Court explained that “[w]here a school district’s liability restsabual notice
principles . . . the knowledge of the wrongdoer himself is not pertinent to the analgisist”

291. In applyingGebser appellate courts have required actual knowledge by the school board
itself, the school superintendent, or a school princiSak, e.g., Davis v. DeKalb Cty. Sch. Dist.

233 F.3d 1367, 1371 (11th Cir. 2000gnce v. Spencer Cty. Pub. Sch. D31 F.3d 253, 258

17



(6th Cir. 2000) (principal)Doe v. Dallas Indep. Sch. Dis220 F.3d 380, 384 (5th Cir. 2000)
(principal).

The third element of thBavistest, deliberate indifferenc&an be found in cases where
officials of a recipient entity with authity to take corrective action, having been advised of a
Title [VI] violation, decide not to remedy the violationMcCoy v. Bdof Educ., Columbus City
Sch, 515 F. App’x 387, 391 (6th Cir. 2013) (citi@ebser 524 U.Sat 290-91). “[A] plaintiff
maydemonstrate [a] defendant’s deliberate indifference to discrimination ‘drdyenthe
recipient’s response to the harassment or lack thereof is clearly unreasariahit of the
known circumstances.”Vance 231 F.3cat 260 (quotingDavis, 526 U.S. at 642).

The recipient is not required taeémedy [the] harassment nor ensure that
students conform their condutd certain rules, but ratherthe recipient must
merely respond to known peer harassment in a manner that is not clearly
unreasonable.” The ddiberate indifference standardddes not mean that
recipients can avoid liability only by purging their schools of actionable peer
harassment or that administrators must engage in particular disciplinary”action.
The standard does not mean that recigienust expel every student accused of
misconduct. Victims do not have a right to particular remedial demands.
Furthermore, courts should not second guess the disciplinary decisions that school
administrators make.

Id. (quotingDavis, 526 U.S. at 648-49)However,

[W]here a school district has knowledge that its remedial action is inadequate and
ineffective, it is required to take reasonable action in light of those citanoes

to eliminate the behavior. Where a school district has actuall&dge that its
efforts to remediate are ineffective, and it continues to use those same methods
no avail, such district has failed to act reasonably in light of the known
circumstances.

Id. at 261. The Sixth Circuit has further explained,

[E]ven though a school district takes some action in response to known
harassment, if further harassment continues, a jury is not precluded [lyptaw
finding that the school district’'s response is clearly unreasonable. We caynot sa
that, as a matter of law, a schdlistrict is shielded from liability if that school
district knows that its methods of response to harassment, though effective against
an individual harasser, are ineffective against persistent harassganstaa
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single student. Such a situation ess genuine issue of material fact for a jury to
decide.

Patterson v. Hudson Area Sch51 F.3d 438, 448 (6th Cir. 2009).

Here, as an initial mattedefendants frame their motion for summary judgment around
the questions of whether discrete incideftearassment against plaintiffs were severe and
pervasive, and whether defendants’ response to each reported incident, standjvgaslone
reasonable. However, the Court finds tiné framing of plaintiffs’ claims is contrary to law.
Specifically, inanalyzing a hostile environment claim, “courts have adopted a ‘totality of the
circumstances’ approach that rejects disaggregation of the allegatidmequires only that the
alleged incidents cumulatively have resulted in the creation of a hostile envimohr@eandell
v. N.Y. Coll. of Osteopathic Me®7 F.Supp.2d 304, 319 (S.D.N.Y. 2000). The Sixth Circuit
has held that “the issue is not whether each incident of harasstawediing alones sufficient to
sustain the cause of action in a hostileiemment case, but whether—taken togethtre—
reported incidents make out such a cas#illiams v. Gen. Motors Corpl87 F.3d 553, 562
(6th Cir. 1999) (emphasis in origingBnalyzing a hostile environment claim under Title V1)
Thus, in considering whether summary judgment is appropriate, and with these imciple
mind, the Court will not disaggregate tineidents of harassmeplaintiffs experienced at RULH
schools.

As an additional preliminary matter, the Court notes that the parties have proddced a
discussed post-complaint evidence of harassment in arguing whether summary jusigment
appropriate. “A pleading that states a claim for relief must contain . . . a siqytaén

statement of the claim showing that the pleader is entitledief{j¢ Fed. R. Civ. P. 8(a)(2)A

® Courts often turn to the “substantial body aée law developed under Title VII” for assistance in interpreting
discrimination claims in the educational conte®ee, e.g Arceneaux v. Vanderbilt Uni\25 F. App’x 345, 347
(6th Cir. 2001)Lipsett v. Univ. of P.R864 F.2d 881, 8967 (1st Cir. 1988).See also Carmichael v. Galbrajth
574 F. App’x 286, 2934 (5th Cir. 2014) (Dennis, J., concurring in the judgment) (collectingkase
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court may consider evidence of pastmplaint harassment that “arise[s] out of the scheme that
was the focus of the pleadings, . . . [is] directly related to the earlier ginlaimd [will not result
in] undue prejuidte to the defendants.Jund v. Town of Hempsteg@1 F.2d 1271, 1287 (2d
Cir. 1991). Defendants are not prejudiced when a complaint puts them on notice thatsplaintif
are alleging a continuing action based on a hostile environr&est Hubbard v. Port Auth. of
N.Y. & N.J, No. 05 Civ. 4396, 2008 WL 464694, at *7 (S.D.N.Y. Feb. 20, 20B&)e, the
Court finds that plaintiffs’ complaint put defendants’ on notice that plaintiffe wkyading the
continuing existence of a racially hostile environment in RULH scho8se[Joc. 1 at 1 14,
15, 33, 42, 45, 49); Fed. R. Civ. P. 8(a)(2). Thus, evidence of post-complaint incidents of
harassment is relevant to plaintiffs’ claims, &nel Court’s consideration of it will not unduly
prejudice defendantsSee Jund941 F.2d at 128 Hubbard 2008 WL 464694 With these
preliminary issues resolved, the Court now turns to consideration of whether sujudgangnt
is appropriate on plaintiffs’ Title VI claim.
1. Defendants Hasselbuschnd Skinner are not proper defendants under Title VI
While RULH meets the definition of a “program or activity” under 42 U.S.C.
§ 2000d-4a(2)(B), the individual defendants do not meet that definition and are not subject to
liability under Title VI. Seege.g, Shotz344 F.3d at 117Farm Labor Org. Comm95 F.
Supp.2d at 741. Accordingly, summary judgment is grantedefi@ndants Hasselbusch and
Skinner on plaintiffsTitle VI claims against themThe Court will now consider whether

summary judgmeris appropriate only as to the Title VI claim against RULH.
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2. Whether the racial harassment that plaintiffs experienced was severe, pervasive,
and objectively offensive

The Court finds that plaintiffs hay@esentedufficientevidence from which a jury could
reasonably conclude that they were subjected to harassment that was se\eswepannd
objectively offensive.

a. Austin

Plaintiffs present evidendbat defendant Skinner frequently tédstin he “looked like
a skunk with that hair.” (Doc. 30 at 13). She also often asked, “Why are you bringing up the
race card?” in circumstances where Austin had not said anything aboutlca@.16). In
seventh grade, D.A. called Austin a “niggerld. @t 1718). Austin attests that Ms. Puckett said
“nigger” in class, and Mr. Stanfield referred to him aso@l” on many different occasions.

(Doc. 54-1, Exh. Aat 11 56). Austin also testified that he did not report additional incidents of
racism to school authorities because “[n]othing happened” when he did report. (Doc. 30 at 21).

Viewing this evidence in the light most favorable to Austin as the Court must do on
summary judgmeng reasonablgiry could conclude from these incidents taken togetier
Austin experienced racial harassment that wasrseypervasive, and objectively offensive.
AcceptingAustin’s testimony as true for the purposes of the instant mdtegosyffered from
more than one or two isolated incidents of racial harassment. Moreover, a jutyeamdnably
find that themajority of the harassment to which Austin testified was magnified becausesit ca
from teachers and administrators, not studeSteDegt of Educ, Racial Incident&

Harassment Against Students at Edosts; Investigative Guidance, 59 Fed. Reg. 11448, 11449
(Mar. 10, 1994) (“[R]acially based conduct by a teacher . . . may have a greaet an@

student than the same conduct by a school maintenance worker or another student.”).

"“The Department of Education is the agency charged by Congress vathirgfTitle VI. As such, its
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While defendants argue that plaintiffs have produced no evideaté@ustin was
deprived of educational opportunities or beneBeepDoc. 49-1 at 14L5), areasonablgury
could conclude that Austin was improperly denied educational benefits as a resiglt of t
harassment inasmuch as it “deprived [him] of a supparigholastic environment free of racism
and harassment.Zenq 702 F.3d at 667Moreover, Austin testified that as a result of disparate
discipline, he received suspensions and was kicked off the basketball team. Thus,tthe Cour
concludes that plaintiffs have providsdfficientevidence to raise a genuine issue of fact as to
whetherAustinwas subjected to racial harassment that was severe, pervasive and objectively
offensive.

b. A.B./N.B.

A.B. testified that the following students used the word “niggeg variant of that word
in school or on the bus: A.T.,L.J.,R.H.,AC.,E.C.,, M.H., and R.P. (Doc. 28 at 33; Doc. 29 at
59-60, 70-72, 74, 888, 104 Doc. 54-5, Exh. E at | 3; Doc. 54-15, Exh. P). A.B. also testified
that she overheard defendant Hasselbusch say “nigger” while on a phone call. (Doc. 28 at 47)
Additionally, R.H. said that he wanted to join the Ku Klux Klan; A.B. found the words “Zach is
a nigger” written in a drawer of a computer demkd T.H., A.S., and B.C. stated that they did
not like black people. (Doc. 28 at 12; Doc. 29 at 66-67, 76-78, 85; Doc. 48 at 39-40).

In addition to A.T.’s use of the word “nigger” in N.B.’s presence, plaintiffs have
produced evidence that the following students also called N.B. a “nigger” or useattanhw
his presence: K.L., A.M., and J.C. (Doc. 31 at 29-30, 52-53, 57-58, 60; Doc. 41 (sealed) at

50-55; Doc. 49-1, Exhs. A & B). Additionally, plaintiffs have produced evidence that T.B. and

interpreation is entitled to a high degree of deference by the courts so long asribtleesflict with a clearly
expressed congressional intent and it is reasonaMeriteiro, 158 F.3d at 1033 (citinGhevron v. Nat. Res. Def.
Council 467 U.S. 837, 8445 (1984)).
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K.B. wore homemade beaded bracelets that spelled the word “nigger” on them, and A.T. once
said that “black people shouldn’t belong in this world.” (Doc. 31 at 35-38, 50

A reasonablgury could conclude that both A.B. and N.B. experienced racial harassment
that was severe, pervasive, and objectively offensive. Accepting theirdegtas true for
purposes of the instant motion, the racial harassment that A.B. and N.B. experienced was
pervasive inasmuch as it involved racially offensive conduct on the part of diflesst of their
classmates. The frequent use of the word “nigger” by many of their whitenali@sscould
establish harassment that was severe and perva&wg 702 F.3d at 66ylonteiro, 158 F.3d
at 1033-34.

While defendants argue that plaintiffs have produced no evidence that A.B. and N.B.
were deprived of educational opportunities or beneftgoc. 49-1 at 14-15), eeasonable
jury could find that in an educational environment where use of the word “nigger” is obgjuit
African-American students could be deprived of the educational benefit of learning in “a
supportive, scholastic environment free of racism and harassn#end 702 F.3d at 667.
Moreover, A.B. testified that she went home from school on November 5, 2014 because of the
harassment she experienced that day. (Doc. 28 at 12; Doc. 54-5, Exh. E at { 8). Additionally,
N.B. testified that his family moved from the RULH school district becaissddd wanted him
to go to a different school, which a jury couéhsonably conclude was motivated by the
harassment N.B. had experienced. (Doc. 31 at 11s&8)7enp702 F.3d at 667 (“Where . . .
the decision to withdraw was motivated by a raciallgti® educational environment, a strong
nexus between the harassment and the deprivation of educational benefits is evitleas,’)
the Court finds that plaintiffs have providsdfficientevidence to raise a genuine issue of fact

for jury resolution orthe first requirement for Title VI liability as to each plaintiff.
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3. Whether defendantRULH had actual knowledge of the racial harassment

For purposes of tamotion for summary judgmertefendant RULH concedésat ithad
actual knowledge of the incidents of harassment described in defendants’ motiopt takte
regard to events which have been expressly admitted as not being reporte@lbntifés.”
(Doc. 49-1 at 16). Thus, RULHas conceded actual knowledge of the following incidents:
(1) defendant Skinner saying that Austin “looked like a skunk with that hair” and asking him
“why do you always have to pull the race card?”; (2) L.J. saying “peacaggd” to A.B. on
October 4, 2011; (3) A.T. saying “nigger” on the bus on October 6, 2011; (4sftkhg that he
wanted to join the Ku Klux Klan on December 19, 2013; (5) T.H.'s statements about black
people on May 14, 2014; (6) M.H. saying “fuck you nigger” on May 25, 2014; (7) A.S. and B.C.
saying that they did not like black people on November 5, 2014; (8) someone writing “Zach is a
nigger” on a desk; (9) A.M. saying “nigger” in art class on January 24, 2012; (10) K.hgsayi
the “nword” on March 22, 2011; (11) T.B. and K.B. wearing bracelets that said “nigger” on
February 18, 2012; (12) J.C. calling N.B. a “nigger” on October 9, 201#{]13) A.T. using the
“n-word” on the bus in August 2011ld(at 29).

In addition, assessing the evidence in the light most favorable to the plaintifés as t
non-moving party, the Court finds that a jury corddsonably conclude thRULH also had
actual knowledge of several other incidents. First, Austin testified thag 20Gi7-08 school
year, he was disciplined for calling D.A. a “honky” after D.A. called him gder,” from which
a jury couldrea®nably conclude th&®ULH had knowledge of the incident. (Doc. 30 at 17-18).
Second, Austin attests that he was suspended and kicked off the basketball team for a
disciplinary incident that occurred in 2008, when he was in the eighth grade. (Doc. 54-1, Exh. A

at 1 3). ThirdN.B. testified that in addition to the incident with A.M. in art class N.B. also
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reported to defendant Hasselbusch an incident where A.M. called him a “nigger’ah soci
studies. (Doc. 31 at 29-30, 32-3Fjourth N.B. testified that he and A.T. were once sent to the
office concerning an incident in which A.T. said “black people shouldn’t belong in this world.”
(Id. at 5Q. For thesdour incidents, a reasonable jury could find that RULH principals were
“appropriate persons” who had knowledge of these incidents, which would be sufficient to
impute knowledge of them to RULHSee Gebseb24 U.S. at 29(Mavis, 233 F.3d at 1371,
Vance 231 F.3d at 258)0e, 220 F.3d at 384.

However, the Court finds that plaintiffs have not providag evidence from which a
jury couldreasonably find thdRULH had actual knowledge of the remaining incidents.
Specifically, Austin did not indicate that he had reported the incidents where Ms.tRauket
“nigger” in class or Mr. Stanfield referred iham as “8ball.” (Doc. 54-1, Exh. A). A.B. did not
indicate that she reported overhearing defendant Hasselbusch say “nigger”éwavhiie on
the phone. (Doc. 28 at 47-58ke Gebseb24 U.Sat291 (“Where a school district’s liability
rests on a@oal notice principles . . . the knowledge of the wrongdoer [herself] is not pertinent to
the analysis.”).For RULH to face the possibility of monetary damages for Hasselbusch’s
comments, A.B. needed to have reported those comments to an “appropriate person,”
someone with “authority to address the alleged discrimination and to institugetoar
measures on the [school district’'s] behalGebser 524 U.S. at 290. The Court finds that
because the alleged wrongdoer in this incident was the gehoabpal herself, the “appropriate
person” to whom A.B. needed to report the incident was the school superintendent or the school
board because they would have been the only people with the authority to disciplinbu$assel
on RULH’s behalf. A.B. also testified that she did not report the May 2014 incident Ali&re

said “fucking niggers.” (Doc. 29 at 73).
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While A.B. testified that she reported to her bus driver the May 2014 incident where E.C.
said “damn, nigga,” the record does not contain anyezve thaRULH knew about or
responded to the incidenEee Gebseb24 U.Sat 290(“[A] damages remedy will not lie . . .
unless an official who at a minimum has authority to address the alleged [hreamgsamal to
institute corrective measures on feehool district’s] behalf has actual knowledge of
[harassment] . . . and fails adequately to respon8t&ehling v. Metro. Gov’t of Nashville &
Davidson Cty.No. 3:07-0797, 2008 WL 4279839, at *10 (M.D. Tenn. Sept. 12, 2008) (“A
school bus driver is not an ‘appropriate person’ with authority for purmdsade 1X
liability.”); Nelson v. Lancaster Indep. Sch. Dist. No.,3%6. CIV 00-2079, 2002 WL 246755,
at *5 (D. Minn. Feb. 15, 2002) (same). Further, A.B. testified that she did not report R.P. for
sending her a picture that referred to another student as a “niggtard,” and A.B. didicaiei—
and the record does not revedhat she reported the racial comments that a student made to her
in art class on October 23, 2014. (Doc. 29 at 105; Doc. 54-5, Exh. E). Accordingly, the Court
will not consider these incidents in its consideration of whetheasonablgury could conclude
thatRULH wasdeliberately indifferent to the harassment that plaintiffs experienced.

4. Whether defendantRULH wasdeliberately indifferent

a. Austin

With the exception of the comments made by defendant Skinner, a reagonabtaild
find thatRULH was deliberately indifferent as to the harassment experienced bg.Afstto
defendant Skinner’s “skunk” and “race card” comments, plaintiffs have not provided any
evidence that Austin reported these comments to any other official at RUhés, RULH
could not be deliberately indifferent to that harassm&ee Gebseb24 U.S. at 291 (“Where a

school district’s liability rests oactual notice principles... the knowledge of the wrongdoer
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[herself] is not pertinent to the analysis.Th the absence of any evidence showhugtin
reported thoseomments tdhe superintendent or school board, someone with “authority to
addess the alleged discrimination and to institute corrective measuthks gthool district’s]
behalf; id. at 290, RULH cannot be held liable for such comments under Title VI.

This leaves D.A.’s calling Austin a “nigger” in seventh grade and Austin’s betkgdi
off the basketball teamm eighth grade as the only incidents upon which to base a finding of
deliberate indifference as #fwstin on the part dRULH. As to D.A.’s calling Austin a “nigger,”
Austin testified that he received a suspension for his part in that incident, but 3.Aotva
disciplined. (Doc. 30 at 17-18; Doc. 54-1, Exh. A at 1 4). Defendants have offered no evidence
to rebut Austin’s testimony that RULH failed to discipline D ¥iewing this evidence in the
light most favorabléo Austin as the Court must do on summary judgment, a reasonable jury
could find that RULH’s failure to discipline D.A. showddliberate indifferenceSee Zenp702
F.3d at 666 (“A failure to respond . . . [has] been found inadequate.”).

Additionally, Austinattestghat for a separate incident in 2008 he was suspended and
kicked off the basketball team. (Doc. 54-1, Exh. A at { 3). Austin fuathensthat D.A. also
received a suspension that year but was not kicked off the basketball tdgmAdain,
defendants have offered no evidence to rebut Austin’s testimony that RULH dstedin the
way it disciplined him as compared to the way it disciplined white studéaisordingly,
summary judgment is denied on Austin’s Title VI claim agaiidt.H.

b. A.B./N.B.

Given the numerous incidents of racial harassment alleged by A.B. and N.B., which

RULH does not dispute, a jury could reasonably find that RULH was aware thapibsise was

inadequate, and that RULH nonetheless failed to take reasonable steps totaddress
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harassment. While RULH argues that it disciplined the offending students in eperied
incident, areasonablgury could find that RULH’s disciplinary measures were inadequate.
Although in most cases discipline against an irtilial harasser was effective as to that harasser,
RULH’s disciplinary responseas not effective in emag the hostile environmenSee

Patterson 551 F.3d at 448 (“We cannot say that, as a matter of law, a school district iscshielde
from liability if that school district knows that its methods of response to harassment, though
effective against an individual harasser, are ineffective against persigtaasment against a
single student. Such a situation raises a genuine issue of material facirjoioadecide.”).

The evidence shows that RULH knew that the following students had said “nigger” card var

of that word between 2011 and 2014: L.J., R.H., M.H., AM., K.L., J.C.Aahd Additionally,
RULH was aware that(1) R.H. had stated that he wanted to join the Ku Klux K{@hT.H.,

A.S., and B.C. had made comments about not liking black pe@pEomeone had written

“Zach is a niggerdn a desk(4) T.B. and K.B. had worn bracelets that said “nigger”; ¢é&d

A.T. had said “black people shouldn’t belong in this world.”

Given thisevidence otontinuing and widespread racial harassment over aytaur-
period—despite RULH’s disciplinary actions agaitisé individual harassersa-reasonablgiry
could conclude that RULH eventually “had kviedge thatts response was inadequate, [but
failed] to take further reasonable action in light of the circumstances to awoicabdity.”

Vance 231 F.3d at 262. The number of incidents of harassment, together with the proven
ineffectiveness of RULH's disciplinary measures in changing the culturarasment, raise a
genuine issue of material fact for a jury to decide whether a greater respasisequiredn the
part of RULH to address the racial harassm&we, e.g., Pattersph51 F.3d at 448 (holding

that a situation where a “school district knows that its methods of response toneatasisough
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effective against an individual harasser, are ineffective against persigtaasment” raises a
genuine issue of material fact for the jur¥ro, 702 F.3d at 669-71 (holding that jury
reasonably found thathool district was deliberately indifferent when it did not timely
implement any nolisciplinary remedial action once it knew that its disciplinary measures
against individual harassers did not deter others from engaging in serious and offeraive ra
harassment)T.E. v. Pine Bush Cent. Sch. Di&8 F. Supp.3d 332, 363 (S.D.N.Y. 2014)
(finding that a reasonable jury could conclude #wsthool district was deliberately indifferent
where t did not take further remedial action once it had knowledgetth&ttempts at
disciplining students for harassment did not appear to have had an effect on thegalost” a
Jewish students). In short, given the evidence before the Coeas@nablgury could find that
RULH was deliberately indifferent to the racial harassment that A.B. @deMperienced.
Accordingly, summary judgment is denied on A.B. and N.B.’s Title VI claims agRidkH.

C. SECTION 1983

A claimant is entitled to redress undet983 ifshe can prove that a person acting under
color of state law committed an act that deprived her of some right, privileigemomity
protected by the Constitution or laws of the United States. 42 U.S.C. § 1983. “No State shall . . .
deny to ay person within its jurisdiction the equal protection of the laws.” U.S. Const. amend.
X1V, 8§ 1. To demonstrate a violation of the Fourteenth Amendment’s Equal Protectior,Claus
plaintiffs must demonstrate defendants’ racially discriminatory intentre#pect to their
response to student-on-student harassmafitiams v. Port Huron Sch. Dis#455 F. App’x
612, 618 (6th Cir. 2012) (citingant ex rel. Gant v. Wallingford Bd. of Edut95 F.3d 134,
139-40 (2d Cir. 1999)). To act with discriminatory intent, “[d]efendants must have been

deliberately indifferent to the allegations of studenistudent racial harassmentd.
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“Deliberate indifference to discrimination can be shown from a defendantssar inaction in
light of known circumstanceés.Id. (citing Gant, 195 F.3d at 141).

Official-capacity suits’ represent only another way of pleading an action against an
entity of which an officer is an agentAs long as the government entity receives notice and an
opportunity to respond, an offat-capacity suit is, in all respects other than name, to be treated
as a suit against the entitykentucky v. Grahamt73 U.S. 159, 165 (1985) (quotiMpnell v.
Dep’t of Soc. Servef the City of N.Y.436 U.S. 658, 690 n.55 (1978)). Thus, when a § 1983
complaint asserts a claim against a government entity and a governmeat iofthar official
capacity, federal courts will dismiss the offie@pacity claim.Doe v. Claiborne Cty., Tenn. by
& Through Claiborne Cty. Bd. of Edyd.03 F.3d 495, 50th Cir. 1996) (affirming district
court’s dismissal of officiatapacity suits).

To succeed on a § 1983 claim against RULH, plaintiffs must demonstrate both: “(1) the
deprivation of a constitutional right, and (2) the School District is responsibleafioviblation.”
Ellis ex rel. Pendergrass v. Cleveland Mun. Sch. Di&5 F.3d 690, 700 (6th Cir. 2006).

[A] local government may not be sued under 8 1983 for an injury inflicted solely

by its employees or agents. Instead, it is when execution of a government’s

policy or custom, whether made by its lawmakers or by those whods edacts

may fairly be said to represent official policy, inflicts the injury that the

government as an entity is responsible under § 1983.

Monell, 436 U.S. at 694.

1. Whether plaintiffs may bring suit against defendants Hasselbusch and Skinner
in their official capacities

Because the officiatapacity claims under § 1983 against Hasselbusch and Skinner are
duplicative of the § 1983 claim against RULH, summary judgment is granted oriffgfaint
official-capacity claims against Hasselbusch and SkinBee Grahan473 U.S. at 169)0e,

103 F.3d at 509.
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2. Whether summary judgment is appropriate on plaintiffs’ 8§ 1983 claims against
RULH

The Court finds that summary judgment is not appropriate on plaintiffs’ § 1983 claims
against RULH. As the Court already explained in its discussion of Title ¥gsonable jury
could find that RULH was deliberately indifferent to tlagialharassment that plaintiffs
experienced. In the context of 8§ 1983, a reasonable jury could conclude that RULBIs otist
responding inadequately to racial harassment caused that harassment to,artintiet
RULH became a responsible entity under § 1988e Monell436 U.S. at 694. Accordingly,
summary judgment idenied on plaintiffs’ § 1983 claim against RULH.

3. Whether summary judgment is appropriate on plaintiffs’ 8§ 1983 claims against
Hasselbusch and Skinner in their individual capacities

As to defendant Hasselbusch, accepting the evidence in the light masbfavo
plaintiffs, the record shows that she had actual notice of the following incioferatsial
harassment: (1) A.T. saying the “N-word “ on the bus on August 29, 2011; (2) L.J. saying
“peace out nigga” on October 4, 2011; (3) A.T. saying “nigger” on the bus in October 2011;
(4) A.M. calling N.B. a “nigger” in social studies class; (5) A.M. saying “Biggn art class; and
(6) T.B. and K.B. wearing bracelets that spelled the word “nigger” in FebR0d®. (Doc. 28 at
33; Doc. 29 at 59-60; Doc. 2t 2933, 35-38, 52-53; Doc. 49-1, Exi#s,. C, and G; Doc. 54-9,
Exh. I). Additionally, A.B. testified that while she was waiting outside Hasselbsistfice to
see her concerning a disciplinary incident, she overheard Hasselbusch say ‘mggimes
while on a phone call. (Doc. 28 at 47).

Taking these incidents togethand for the reasons already explained in the Court’s
discussion of Title VI, a reasonable jury could find that Hasselbusch was dtlpendifferent

to racial harassmengainst A.B. and N.B., in violation of the Equal Protection Clause of the
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Fourteenth AmendmenSee Williams455 F. App’x at 618. In addition to at least six separate
incidents of student-ostudent harassment, plaintiffs have presented evidence that Hasselbusch
herself used the word “nigger” within hearing aBA While Hasselbusch was a principal at

RULH for only one year, a reasonable junguld still find that her responses to these incidents,
andallegeduse of racial epithets herself, constituted delileeradifference to the culture of

racism in RULH schools.

As to defendant Skinner, accepting the evidence in the light most favorable tdfplainti
the record shows that she had actual notice of the following incidents of racgsdrhard:

(1) R.H. saying he wanted to join the Ku Klux Klan because students listening to raparatesic
acting like “niggers”; (2) the words “Zach is a nigger” being written in &;,d@&3 T.H. saying

she did not like black people; (4) M.H. saying “Fuck you, Nigger”; (5) A.S. and B.C. séng t

did not like black people; and (6) J.C. calling N.B. a “nigger.” (Doc. 28 at 12; Doc. 29 at 85,
87-89; Doc. 41 (sealed) at 11-14, 25-28, 50-55; Doc. 45 at 28-29; Doc. 48 at 39-40, 50-53; Doc.
54-15, Exh. P). Additionally, Skinner frequently told Austin that he “looked like a skunk with
that hair” and often asked him, “Why are you bringing up the race card?” (Doc13€.6;

Doc. 48 at 65).

Taking these incidents of student-on-student harassment together, and for the reasons
alreadyexplained in the Court’s discussion of Title VI, a reasonable jury could find that $kinne
was deliberately indifferent to racial harassment against A.B. and N.B., itiotd the Equal
Protection Clause of the Fourteenth Amendm@&wse Williams455 F. App’x at 618. Further, a
jury could reasonable conclude that Skinner’s personal use of racial comments to Austin
demonstrated a discriminatory intefiRace card” comments, by their very nature, could lead a

reasonable jury to infer that Skinneas treating Austin differently than white students as it was
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unlikely that Skinner would accuse white students of “playing the race c&ed'Fennell v.
Marion Indep. Sch. Dist963 F. Supp.2d 623, 635-36 (W.D. Tex. 2013) (holding that defendant
schoolofficial’s criticism of AfricanAmerican student’s “ethnic” hairstyle could constitute an
Equal Protection violation when the official never criticized the hairstylesidésts of other
races). Thus, plaintiffs have produced evidence that Austin receinequal treatment that he
would not have received if he were not an African American.

Accordingly, summary judgment is denied on plaintiffs’ § 1983 claims against
Hasselbusch and Skinner in their individual capacities.

D. QUALIFIED IMMUNITY

“[G]lovernment dficials performing discretionary functions [are entitled to] a qualified
immunity, shielding them from civil damages liability as long as their actions cagdmably
have been thought consistent with the rights they are alleged to have viokateldi'son v.
Creighton 483 U.S. 635, 638 (1987). The Supreme Court has describedpatianialysis for
resolving government officials’ qualified immunity claims. First, a court muswaether the
defendant’s conduct violated a constitutional righearson v. Callahan555 U.S. 223, 232
(2009). Second, the court must determine whether the constitutional right wag/“clearl
establishedat the time of thelefendant’s conductid. A court may begin its analysis with
either prong, but both questions mhestanswered in the affirmative for liability to attadd. at
236.

As explained above, a reasonable jury could find that the conduct of Skinner and
Hasselbusch violated plaintiffs’ right to equal protection under the law. Thus, the Gmtirt m
determinewhether that constitutional right was “clearly established” at the time of theduct

Pearson 555 U.S. at 232. IWance the Sixth Circuit held that when school officials “have
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knowledge that [their] remedial action is inadequate and ineffecthay fire] required to take
reasonable action in light of those circumstances to eliminate the behavarcg 231 F.3d at
261. The Sixth Circuit decidedancein 2000, more than ten years before most of the incidents
relevant to this lawsuit. Thus, thewv was “clearly established” at the time of defendants’
actions that “inadequate and ineffective” responses to student-on-studenhkeatassuld open
them to liability if they did not take additional “reasonable actiddee id. Accordingly,
Hasselbach and Skinner are not entitledoalified immunityon plaintiffs’ equal protection
claims

Further, as to Skinner's comments to Austinyas clearly established at the time of
those comments that the Equal Protection Clause of the Fourteenth Aem¢rputahibits racial
discrimination. See, e.g., Washington v. Dgw26 U.S. 229, 239 (1976) (“The central purpose
of the Equal Protection Clause of the Fourteenth Amendment is the prevention of official
conduct discriminating on the basis of race.”). Thus, a reasonable person would know that
making racially discriminatory comments in the school setting would not be wrisistha
student’s rights under the Equal Protection Cla&seAnderson483 U.Sat638. Thus,
Skinner is not entitled to quaéd immunity.
V. Conclusion

Consistent with the foregoing, it @RDERED that defendants’ motion for summary
judgment (Doc. 49) is:

1. GRANTED for defendants Hasselbusch and Skinner on plaintiffs’ Title VI claims

against them;

2. DENIED on plaintiffs’ Title VI claims against RULH,;
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3. GRANTED on plaintiffs’ official capacity claims under § 1983 against defendants
Hasselbusch and Skinner;
4. DENIED on plaintiffs’ § 1983 claims against RULH and against defendants
Hasselbusch and Skinner in their individual capacitiasd,
5. DENIED on defendants Hasselbusch and Skinner’s claims of qualified immunity.
IT IS SO ORDERED.
Date: _10/15/15 s/Karen L. Litkovitz

Karen L. Litkovitz
United States Magistrate Judge
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