Steines et al v. Ohio High School Athletic Association Doc. 26

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

C.S., a Minor, by his Parents
and Natural Guardians, Ann Munson

Steines and Michael Steines, ; Case No. 1:14-cv-525
Plaintiffs, : Judge Susan J. Dlott
V. : Order Denying Permanent Injunction and
: Vacating Order Granting Preliminary
Ohio High School Athletic Association, Injunction
Defendant.

This matter is before the Court on Plaintifisquest for a permanent injunction. C.S., a
minor with a disability, lives irthe state of Kentucky with hgarents, Ann Munson Steines and
Michael Steines, and his sister. C.S.rattehigh school at the 8umit Country Day School
(“Summit”), a private school located in Cincinin®hio. C.S. desires to play soccer on
Summit’s high school team, but Bylaw 4-6-3tleé Ohio High School Athletic Association
(“OHSAA"), with a few exceptions not applicable here, prohibits students whose parents do not
live in Ohio from participating in interscholastithkgtics. The Steines assthat enforcement of
the in-state residency rule, ane tlefusal to grant C.S. a waivieom the rule as a reasonable
accommodation, constitutes disability discrimination against C.S.

In 2014, upon motion from the Steines, @isurt preliminarilyenjoined the OHSAA
from enforcing or threatening or seeking tdogoe OHSAA Bylaw 4-6-3 against C.S. (Doc. 5
at PagelD 80; Doc. 13 at PagelD 228.) C.8nthroceeded to play soccer for the Summit team
in the fall of 2014. The Steines now requegtermanent injunction prohibiting OHSAA from
enforcing Bylaw 4-6-3 against C.S. The Couttren evidentiary perament injunction hearing
on this matter on April 28, 2015. The partiesrafited to negotiate a settlement following the
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hearing, but they filegost-hearing briefs on June 30, 2015rafte settlement talks stalled.
This matter is ripe for resolution. For the @asthat follow, the Court will deny a permanent
injunction.

l. FACTUAL BACKGROUND

The relevant facts are largely uncontested byptrties. The Court will cite only those
portions of the record where the evidence e@#ested or otherwise was the subject of
disagreement.

A. Educational Background of C.S.

The Steines are residents of Villa Hilkentucky. Their daughter attends parochial
school in Kentucky. Their son, C.S., attended &mdrten in Kentucky. He then transferred to
the Springer School and Center (“Springer’Cimcinnati, Ohio for first grade in the 2005-2006
school year after he was diagadswith Attention Deficit/Hypractivity Disorder (“ADHD”) and
an auditory processing issue. The Steinessa® to enroll C.S. at Springer in Ohio was
prompted by a desire to send C.S. to a schooldmgspped to address hé&arning disabilities.
Springer is one of fewer than two dozen schaaksonwide that offers an education for first
through eighth grades exclusiveatychildren with learning disabiles. Class sizes are limited to
nine to thirteen students and tégachers are assigned to each class at Springer. Springer tailors
its teaching methods and learning techniques toeacti child’s specifitearning disabilities.
Because of its specialized nature, Springer drstwdents from Ohio, Keucky, and Indiana.

Springer provided the Steines with detaiedgress reports for C.S. at the end of each
semester. The school held parent/teacbeferences each December during which the staff
made recommendations as to whether C.S. drauitinue his education at Springer for the

following school year. During C.S.’s sixth gragiear, the teachers an@#tat Springer opined



that C.S. could attend a mainstream schoadliferseventh grade, but that he would need
additional educational support to succeed. Accglgli the Steines reseaetzhdifferent schools
in the greater Cincinnati and nogtim Kentucky area. They ultingdy concluded that St. Ursula
Villa in Cincinnati would be the best fit for C.S.

C.S. attended St. Ursula Villa for seventh and eighth grades. St. Ursula Villa also had
small class sizes, some as small as six to sighents, and only forty children per grade level.
St. Ursula Villa permitted the use of a laptop in class, an education aid that was useful to C.S.
C.S. took a course called “communication amsfieu of a foreign language, during which he
worked with a learning intervention speciatis review challengig material, organize
homework, and prepare for tests.

During C.S.’s eighth grade year, the 8&si researched high schools for C.S. including
Summit, St. Xavier High Schoand Archbishop Moeller High School in Ohio and Holy Cross
High School in Kentucky. Their final choicegmeared to be Summit and Holy Cross. The
evidence presented to the Court demonstrii@idboth Summit and Holy Cross could provide
C.S. with the educational services he requtceaccommodate his learning disabilities.

Michael Steines testified that the Steines chose Summit over Holy Cross because they
subjectively believed Summit hasbetter resource program aambetter college placement
program. Michael Steines testified as follows at the permanent injunction hearing:

There were two main reasons. Ontht Summit most closely mirrored the

learning environment at Saint Ursula Villa which was very helpful to Chuck in

transitioning from Springer to a, qiep unquote, normal school. Smaller class

sizes, the existence of [what] Summit they call it a resource program; at Saint

Ursula Villa it was the comomication arts class.

And secondarily -- the other reason, net@essarily secondarily, is the college

placement program. It was clear to ugavisiting Summit before Chuck went to

school there that the resgerprogram had a great acaimplete understanding of
the accommodations offered by colleg@sl universities that we would be



considering. We didn’t see anythat at Holy Cross. fust -- it wasn’t there.

When we talked to the folks at Holy @&s about the universé schools that their

students consider after high school, it was \aear to us that it was a much more

narrow universe than that considérby students at The Summit.

Also, the physical layout at Holy Cross wdiferent in that tk kids who went to

the analogous resource program at HolysShderally had to walk across a street

to a house that was purchased by the sclaoal they receive their support and

accommodations there. It seemed to as they weren’t as integrated into the

student body as they were at Summit.

(Doc. 23 at PagelD 839-40.) Ann Munson Steints kstified that the resource program at
Summit involved a set number of students edayy while the number of students using the
resource program at Holy Cross could veagh day from five to fifteen studentdd.(at PagelD
866.)

Michael Steines also testified that C.Sndiits from the ability to use a laptop at
Summit. (d. at PagelD 844.) He takes notes ocanitl uses a program called Smart Notes to
access his teacher’s typed class notks) Einally, Michael Steinesated that C.S. benefits
from the services of a biology tutor at Summid. &t PagelD 848.)

Importantly, however, the Steines conceded the resource program offered at Summit
was not unique in the services it could providdigabled students. Michael Steines admitted
that Holy Cross provides the same services asndt) but only in a separate building. (Doc. 23
at PagelD 849, 852-53.) Ann Munson Steinetsfiss that the Steirehad acknowledged in a
February 10, 2014 letter to the OHSAA that HGIgoss could provide éheducational resources
that C.S. needed:

There is one high school in Northern Kentucky with a support program,

technology platform and indigtual, caring attention thabuld work for [C.S.]:

Holy Cross High School in Latonia[, Kentucky]. However, thsic][academic

reputation and college placement program do not compare favorably with The
Summit.



(Doc. 22-1 at PagelD 464.) The college plaent program which impressed the Steines is
offered to all students beginning in ninth grade,just to students with dabilities. (Doc. 23 at
PagelD 841.)

Michael Steines tried to draw an unfavoratxenparison between tiseze of the resource
program at Holy Cross as compared to the sizBeBSummit program, but he had to walk back
that testimony. He originally stated thatn$uit had only eight students in the resource program
in each grade, but that Holy Cross had as margrgsto fifty students ints resource program.
(Id. at PagelD 853.) He later admitted that hghhhave been comparing Summit’s “per grade”
number of students to Holy Crosgbtal number of students. Heaagd that it was “possibl[e]”
that Summit had thirty-two students in itsoerce program compared to Holy Cross having
forty students in the resourceogram, a difference of only twsiudents per grade levelld(at
PagelD 857-58.) Michael Steingsited that he did not kndwow many learning specialists
Holy Cross used to oversdee resource programld( at PagelD 858.)

Regarding the laptop issue, the Steines statdC.S. could use aptop at Holy Cross.
Michael Steines stated that he did not ask Hixgss whether the school used the Smart Notes
program. [d. at PagelD 859.) Ann Munson Steines tesdifat the hearing #t Holy Cross did
not have a “technology platform.1d( at PagelD 868.) However, this testimony was in direct
contradiction to what she totde OHSAA when she stated iretin the February 10, 2014 letter
that Holy Cross did have a “technology platformld. @t PagelD 871; Doc. 22-1 at PagelD
464.) In any event, Holy Cross could have provided C.S. with access to his teacher’s
handwritten notes, even if it calhot provide an electronic copy the teacher’s typed notes.
(Id. at PagelD 868.) Finally, Michael Steines ceded that other schools in Ohio and Kentucky

could have provided C.S. with tutoring services if needatl.af{ PagelD 848.)



C.S. had a successful first year at Summit eachlly. He intends to return to Summit
for his sophomore year of highhsml during the 2015-2016 school year.
B. C.S.’s Participation in Soccer

The Steines believe that C.S.’s participatin sports in general and in soccer in
particular has positively impactéus social skills, self-imagdehavior, attendance at school,
and academic performance. While C.S. atter&tetlrsula Villa, he played on the school's
soccer team. He also played club, or “select,” sec for one year from July 2013 through May
2014.

C.S. played soccer for Summit during his freshman year in 2014 pursuant to Orders
issued by this Court temporarily enjoining the 3Sfrom enforcing Bylaw 4-6-3 against C.S.
(Doc. 23 at PagelD 846.) His team had a succkesséison reaching the statemi-final game in
the tournament.1q.) C.S. desires to continue plagisoccer for Summit during the upcoming
2015-2016 school year.

C. The OHSAA and the In-State Residency Rule

The OHSAA is a nonprofit, voluntary, unincorpted association of approximately 828
public and private high schools and middle schools serving seventh and eighth grade students.
More than 80% of the member schools are public. Summit is among its voluntary members.
Member schools’ athletic programs are govergthe OHSAA’s bylaws which were voted on
and adopted by the member schoodgiresentatives. The OHSAABoard of Directors has the
power to propose amendments to the byldwsugh a referendum process. Under certain
circumstances, the Board also can bypass feesredum process to make temporary changes to
the bylaws to bring them intmonformance with state and fedelaw until more permanent

amendments can be proposed and voteduoimg the next referendum cycle.

1 st. Ursula Villa is not a member of the OHSAA.



OHSAA Bylaw 4-6-3, appearinig the section of the bylas\pertaining to “Student
Eligibility,” provides that students “whose pareméside outside the state of Ohio will be
ineligible for interscholastic athletics in a meer school.” (Doc. 2-&t PagelD 36.) When
asked to explain the purpose of that y@&SAA Assistant Comiasioner Roxanne Price
testified that it promotes an equal playingdiély preventing unfair seuitment of the best
players, generally by private schools. (Piap., Doc. 12 at PagelD 160-61.) There are ten
exceptions to the in-state residency rule. 8efdhe exceptions (numbers 1, 2, 6, 7, 8, 9, and
10) deal with situations where the child liveshas lived in Ohio. None apply to permit C.S. to
play interscholastic sports for Sumrit.

The Steines and Summit have requestatttie OHSAA make an exception to the in-
state residency rule for C.S. as a reasonable accommodation of his disability. The Steines
discussed the potential eligibility issue withnSuit’'s Athletic Director Greg Dennis, shortly
after deciding to send C.S. to that schoolednly February 2014, Dennis contacted Daniel B.
Ross, Ph.D., Commissioner of the OHSAAreéquest an accommodation to the in-state
residency rule for C.S. Dennis attached a lettanfthe Steines to hisqaest. In their letter,
the Steines outlined C.S.’s learning disabilities, his attendance at Springer, and the positive
impact athletics has played orslsiocial skills andelf-image. (Doc. 22-1 at PagelD 463-66.)
They also noted their understanding that @ABYylaw 4-6-3 does not include an exception for
students diagnosed with learnidigabilities. Dr. Ross forwarded the request to Assistant

Commissioner Price, who is in charge of evahgaeligibility issues.Price had no concerns

2 Exception 3 provides that “[a] student who enrolls at first grade level in a schoditicansf grades 1-12 and

who maintains continuous enroliment shall be eligible for interscholastic athletics in grades 7-12 in that school
regardless of place or state of residenfcgarents.” (Doc. 2-1 at PagelD 3&Yice testified that the term “school”
in that exception actually refers to a scheg@tenor district, and that the exceptionetefore would include any
public or nonpublic school system that offers education from grades one through twelve. (Price Ddg. aboc
PagelD 162—-63, 165.) Exception 3 doesapply to C.S. because he has attérttieee unrelated schools since first
grade.



about improper or unfair recruitment effortsGrS.’s case, but she denied the request for
accommodation on the basis that none of the excepbahe in-state residency rule applied to
C.S. The Steines formally were notified of themial via a letter dated February 24, 2014 from
Price. The OHSAA has maintained its positibat C.S. is ineligible to play OHSAA
interscholastic athletics despttee repeated requests from theiS¢s for a waiver from Bylaw
4-6-3. The OHSAA has not proposed a referentluits membership to address the impact of
Bylaw 4-6-3 upon C.S. (Doc. 23 at PagelD 847, 977.)

D. Procedural History

Ann Munson Steines and MicH&teines initiated this laws# on behalf of their son,
C.S., on June 25, 2014 by filing a Verified CompiaifDoc. 1.) They asserted claims for
disability discrimination and failure to accorodate under the Americamsth Disabilities Act
(“ADA”), 42 U.S.C. § 1211 %t seq.and Section 504 of the Rehabilitation Act of 1973, 29
U.S.C. 8§ 794t seq.and a claim for disparate impact under the ADW. &t PagelD 5-8.) As
stated earlier, the Cdussued a Temporary Restrainingd®r (Doc. 5) and then an Order
Granting Preliminary Injunction (Doc. 13) in favof the Steines which allowed C.S. to play
soccer for Summit during the 2014 season.

The Steines now seek a permanent ijoncenjoining “OHSAA from enforcing or
threatening or seeking to enfe Bylaw 4-6-3 against Plaiffs” and ordering OHSAA “to adopt
an additional exception to Bylaw 4-6-3 that will 8l&.S. to play sports in Ohio.” (Doc. 25 at
PagelD 1059.)

I. LEGAL STANDARDS FOR PERMANENT INJUNCTIONS
The standards for preliminary injunctionsdagpermanent injunctions are essentially the

same with the exception that for a permanegphiction the plaintiff mgt show actual success on



the merits rather than the likelihood of succe&m. Civil Liberties Union of Ky. v. McCreary
Cnty., Ky, 607 F.3d 439, 445 (6th Cir. 2010) (citiAghoco Prod. Co. v. Village of GambelBO
U.S. 531, 546 n. 12 (1987)). To secure a permanent injunction, plaintiffs must demonstrate:
“(1) that they will suffer a continuing irreparabigury if the court fails to issue an injunction;
(2) that there is no adequate remedy at [@Wthat, considering thbalance of hardships
between the plaintiffs and the defendants, a remedyuity is warranted;ral (4) that it is in the
public’s interest to issue the injunctionSherfel v. GassmaB99 F. Supp. 2d 676, 708 (S.D.
Ohio 2012) aff'd sub nom.Sherfel v. Newsqr768 F.3d 561 (6th Cir. 2014).
. ANALYIS

The Steines seek to prove that the enforrgnf OHSAA Bylaw 4-6-3 has the effect of
discriminating against C.S. on the basis of hisldigg in violation of the Rehabilitation Act of
1973 and of Titles Il and Il of the ADA. The GBAA disputes only that its enforcement of
Bylaw 4-6-3, the in-state residency rule, agh@sS. constitutes disability discrimination. It
does not otherwise contest that a permanent injunction would be an appropriate remedy if the
Court determines that enforcement of the ruldisability discrimination. (Doc. 18 at PagelD
404.)
A. Overview of Disability Law

“[T]he ADA forbids discrimination against stabled individuals in major areas of public
life, among them employment (Title | tife Act), public services (Title liznd public
accommodations (Title 111)."PGA Tour, Inc. v. Martin532 U.S. 661, 675 (2001). Title Il of the
ADA provides that “no qualified ingidual with a disability shallby reason of such disability,
be excluded from participation or be denied the benefits oktservices, programs, or activities

of a public entity, or be subjected to discmaion by any such entity.” 42 U.S.C. § 12132.



Title 1l of the ADA only applis to public entitiesld.; see alscCity and Cty. of San Francisco,
Cal. v. Sheeharl35 S. Ct. 1765, 1773 (2015). A qualifiedividual with a disability is “an
individual with a disability who, with or withoutasonable modificatiorie rules, policies, or
practices, the removal of afitdctural, communication, orgnsportation barriers, or the
provision of auxiliary als and services, meets the essential eligibility requirements for the
receipt of services or the participation in pms or activities provideldy a public entity.” 42
U.S.C. § 12131(2). To make out a claim under Titla plaintiff ordinarily must establish that
(1) he has a disability(2) he is otherwise qualifiednd (3) he is being excluded from
participation in, being denied the benefits@fbeing subjected to discrimination under the
program because of his disabilityones v. City of Monroe, Mici341 F.3d 474, 477 (6th Cir.
2003);see alsd_ewis v. Humbolt Acquisition Corp., In681 F.3d 312, 321 (6th Cir. 2012)
(stating that the ADA bars disamination “because of” a person’ssdbility such tht a plaintiff
must prove “but fd' causation).

Likewise, Title 11l of the ADAprovides that “[n]o individual shall be discriminated
against on the basis of disabilitythe full and equal enjoyment tife goods, services, facilities,
privileges, advantages, or accommodatioranyf place of public accommodation by any person
who owns, leases (or leases to), or ogsratplace of public accommodation.” 42 U.S.C.

§ 12182% To establish a prima facie case afaiimination under Title Ill of the ADA, “a
plaintiff must demonstrate that (1) he has a disability; (2) the defendant owns, leases, or operates
a place of public accommodation; and (3) the defendiscriminated against him on the basis of

his disability in the full and equal enjoymenf that place of public accommodatiorShyder v.

® The OHSAA disputes that it is a covered entity under efttiler Il or Title 11l of the ADA. (Doc. 24 at PagelD
1013-16.) The Court need not and does not determthési@rder whether OHSAA is a covered entity under the
ADA.
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Lady Slings the Booze, L|.8o. 3:12-CV-00659, 2014 WL 7366665, at *2 (W.D. Ky. Dec. 24,
2014).

The Rehabilitation Act prohibits discrination against individuals with disabilities,
“solely by reason of his or her disability[,]” in federally funded programs or activities. 29 U.S.C.
§ 794(a)? see also Andrews v. Ohib04 F.3d 803, 806 (6th Cir. 1997) (interpreting the
Rehabilitation Act). Becauset]fe analysis of claims und#ére [ADA] roughly parallels those
brought under the Rehabilitation Act . . . casesstruing one statitare instructive in
construing the other.McPherson v. Mich. Higsch. Athletic Ass’n, Inc119 F.3d 453, 459-60
(6th Cir. 1997) (internal citations and quotation marks omitted).

The Court will assume without decidirfgr purposes of this Order, that the
Rehabilitation Act and either Title Il or T&llll of the ADA are aplicable to the OHSAA.

B. C.S.’s Disability and the Request for a Reasonable Accommodation

The OHSAA concedes for purposes of this st C.S. has a disability. The Steines
allege that the OHSAA is violating the ADA anatRehabilitation Act to the extent that it will
not grant C.S. a waiver of Bylaw 4-6-3, the tate residency rule, so that he can play on
Summit's soccer team. Over the past two decalaamber of student athletes like C.S. have
alleged that the application addially neutral eligibility requirements such as age limits and
semester limits, which resulted in their axgtbn from high school athletic competition,
constituted violations of the ADASege.g, Washington v. Ind. HigBch. Athletic Assnl81
F.3d 840, 842 (7th Cir. 1999) (semester limits in IndiakEPherson119 F.3d at 460 (semester

limits in Michigan);Sandison v. Mich. High Sch. Athletic Ass'n.,. liel F.3d 1026, 1028 (6th

* The Court is aware of no evidencéaddishing that the OHSAA is federallynded. The Steines appear to base
their contention that OHSAA is subject to the Rehabilitation AdRbades v. OHSAA39 F. Supp. 584 (N.D. Ohio
1996). (Doc. 25 at PagelD 1047-48.) The Northestridt of Ohio analyzedhether OHSAA violated the
Rehabilitation Act without any discussion of whether the programs or activities of OHSAA were federally funded.
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Cir. 1995) (age limits in Michigan). Thereeathree methods by which a student athlete can
establish that a high school a&ti¢ association has discriminated against him on the basis of his
disability: (1) by offering evidence that learnidigabilities were actuallconsidered by the high
school athletic association inrfoulating or implementing its eliigility rule; (2) by showing that
the high school athletic asgation could have reasonatdgcommodated his disability, but
refused to do so; and (3) by proving apdirate impact upon disabled studemePherson119
F.3d at 460see also Washingtpa81 F.3d at 847 (relying on the approach outlined in
McPherso.

This dispute focuses on the second methqu@df, by which a plaintiff can establish an
ADA violation without proving intentional discrimination. The OHS/A#Agues that because
Bylaw 4-6-3 applies to all disabled and non-isd students without slinction, the rule does
not exclude C.S. from participating in interschatasports because ofdhdisability but rather
solely because he resides in Kentucky. 3é&eond method of proof, however, does not require
the Steines to prove that the OHSAA intendedisariminate against C.S. because of his
disability. It is sufficient to establishahthe OHSAA could accommodate his disability, but
refuses to do so. The Steines allege tiatOHSAA could accommodate C.S.’s disability by
granting him a waiver of Bylaw 4-6-3.

An accommodation is reasonable if it doesingiose undue financial or administrative
burdens upon the entity covered by the ADA aritldbes not require a fundamental alteration
in the nature of the progranMcPherson119 F.3d at 461Sandison64 F.3d at 1034. “[A]n
individualized inquiry must be made toteamine whether a specific modification for a
particular person’s disability would be reasdealnder the circumstances as well as necessary

for that person, and yet at the same time not work a fundamental alterd&®A. Tour 532

12



U.S. at 688 (addressing ADA Title Ill claingee also Cruz ex rel. Cruz v. Pa. Interscholastic
Athletic Ass’n, InG.157 F. Supp. 2d 485, 499 (E.D. Pa. 200b)Jding that Title 1l claims
require the same individualizedguiry). In failure to accommotiacases whether the plaintiff
is “otherwise qualified” and whether he was exigdd from certain activities “solely because of
his disability” can represent “twsides of a single coin.See Washingtori81 F.3d at 847
(quotingAlexander v. Choatet69 U.S. 287, 300 n.19 (1985)). ertultimate question is the
extent to which a [defendant] is requireditake reasonable modifications in its programs for
the needs of the [disabled]ld. (quotingChoate 469 U.S. at 300 n.19).

Nonetheless, the Court must examirgeliminary accommodation issue before the
Court would consider the more particularized ingof whether waiver of the in-state residency
rule would impose undue burdens or constituigndamental alteration of the OHSAA's athletic
programs. The Court must ask whether theeedausal relationship bedwn C.S.’s disability
and the application of the in-state residendg harring him from playig soccer for Summit.
See idat 848 (stating there must be a “causalnsxtion” between the disability and the
ineligibility). Where such aausal connection or nexus exjstsvaiver of the rule would
constitute an accommodation of his disability. Tégulations administering Title |l state that a
public entity should make reasonable accommodatto its policies “when the modifications
arenecessaryo avoid discriminatioron the basis of the disability 28 C.F.R. § 35.130(b)(7)
(emphasis added).

An accommodation is generally necessary ¢wlyen it allows the disabled to obtain
benefits they ordinarily could not have by reasbtheir disabilitiesand not because of some
guality they share with the public generally¥lis. Community Servs., Inc. v. City of Milwaykee

465 F.3d 737, 754 (7th Cir. 2006)enrietta D. v. Bloomberd31 F.3d 261, 276 (2d Cir. 2003)
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(same principle). There must be an “idenkferelationship, or nexus, between the requested
accommodation and the individual’sdbility.” Joint Statement afhe Department of Housing
and Urban Development and the Departmeniustice, Reasonable Accommodations Under the
Fair Housing Act (May 14, 20143ge alsd®GA Tour 532 U.S. at 688 (stating that Title Il of
the ADA requires courts to examine whethee@uested accommodation is necessary for the
disabled person). “Ordinarily, an accommodatioamindividual’s disability operates so that
thedisability is overcome and the disability nanlger prevents the individual from
participating.” Sandison64 F.3d at 1035 (emphasis in the orad). A plaintiff challenging the
eligibility rules ofa high school athletic assation must establish thabtt for his learning
disability, he would have beatigible to play sports."Washington181 F.3d at 849 (emphasis
added).

C.S. is ineligible to play sports for Surtribecause his parents live outside of Ohio, not
because he is disabled. Because his parents |Kentucky, C.S. would be ineligible to play
sports for Summit even if he was not digahl Moreover, waiving Bylaw 4-6-3 does not
accommodate or overcome C.S.’s learning disahiligny way. C.S. cannot establish that “but
for” his learning disability, he wodlbe eligible to play Ohio intecholastic sports for Summit.

The Steines want the Court to focus notlwir choice to be resdénts in Kentucky—the
fact that creates C.S.’s ineligibility for imszholastic sports undylaw 4-6-3—but rather on
their choice to send C.S. to high school at Sunmm@hio. The Steines assert that C.S. would
attend school in Kentucky, and not at Summit,fobuhis disability. (Doc. 23 at PagelD 820.)
The Court cannot accept this premise to the extanthie factual record in this case establishes
that Summit is not the only school which couldyde the educational services C.S. requires to

accommodate his learning disabilities. Anamgon Steines and Michael Steines both have
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stated Holy Cross High School in Kentucky couldypde C.S. with the services he needs as a
disabled student. (Doc. 22-1 at PagelD 4Bdg¢. 23 at PagelD 849, 852-53.) The services
which Summit provides to C.S. to accommodateADHD are not unique-services including
participation in a resource program, the usa ptop in the classroom, and tutoring. These
services could be provided to C.S. at othéosts in Kentucky and Ohio. (Doc. 23 at PagelD
848, 868, 871, 912). The other factors which influenced the Steines to choose to enroll C.S. at
Summit rather than at Holy Cross—a supeaocademic reputation and a college placement
program which starts in nintgrade—are factors which maemmit a subjectively better
school for both disabled and norsabled students. For thesasons, the Court cannot conclude
that there is a sufficiently close nexus betw C.S.’s disability and the reason for his
ineligibility under Bylaw 4-6-3 tdind disability discriminatior.

The Sixth Circuit has stated that disabMidhigan students who exceeded the Michigan
High School Athletic Association'sligibility requirements as tage limits and semesters limits
were not excluded from participating in sportieloby reasons of their disabilities. The Sixth
Circuit stated that “passagétime” prevented the studerftem meeting the eligibility
requirementsMcPherson 119 F.3d at 460—6B8andison64 F.3d at 1033. The analogy to this
case is straightforward. C.S.’s disability does prevent him from meeting the in-state
residency rule. The SteineKentucky residency prevents C.S. from meeting the eligibility

requirement.

® This is not to say that Summitrist required to accommodate C.S.’s leagndisability. The Court finds only that
waiving the in-state residency rule is mecessary to accommodate his disability.

® It is true that the Court iMcPhersonwent on to consider whether granting the plaintiff an accommodation by
waiver of the eight-semester rule would impose undue financial or administrative burdeasatifietic association

or require a fundamental alteration of the program. 119 F.3d at 46IMcRteersorcourt, however, examined the
issue of whether the plaintiff's disability or the passafgéme prevented the student from meeting the eligibility
requirement in order to determine whether the MHSAA enforced the facially neutral eligibility rule with an intent to
discriminate.Id. at 460-61. It did not consider the issuetfa purpose of determining if there was a causal
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The Seventh Circuit examined a similar issue inMashingtorcase, but it applied a less
strict and more practical analysis. The Indibdigh School Athletic Assoation had a rule that
permitted students to play sports only during the eight semesters following the date the student
began ninth gradéWashington181 F.3d at 842. The Seventhddit held that a student who
dropped out of school for a period of time becaafdais learning disability, and subsequently
became ineligible to play sports after he ha@nrolled in school due to expiration of the
semesters limit, was excluded from playmgh sports becaus# his disability. Id. at 849.
Therefore, the Seventh Circuit found that theriff student could mve that “but for his
learning disability, he would have been eligitdeplay sports” because he “would not have
dropped out of school.1d. TheWashingtoranalysis applied to thadts of this case yields a
different result.

The Steines have not provérat a causal connection exisisre analogous to the causal
connection in th&Vashingtorcase’ The court inWashingtorfound the student had a learning
disability, which caused him toap out of school for a period of time, which directly led to him
exceeding the semester eligibility requirementpiaying sports when he returned to school.
Here, C.S. has a learning disatlyili The Steines, who have livedKentucky as least since C.S.
started kindergarten, chose to send C.S. to aasatiool for disabled stients in Ohio starting
in first grade. They then mainstreamed Go8junior high and higlschool upon the advice of

his teachers. The Steines determined thigaat one high school in Ohio, Summit, and one high

relationship between the disability and the neutral ruté soiat a reasonable accommodation would ameliorate the
disability. See Washingtori81 F.3d at 848—49 (stating that MePhersorpassage of time holding addressed
“only the first intentional discrimination method of proof, not the issue of causation”YM@Rkersorcourt did not
need to separately examine the issue of causaticaise it held that the requested accommodation was not
reasonable.

" The Court acknowledges thiateached an initial, tentative conclusion to the contrary in dicta in the Order
Granting Preliminary Injunction. (Doc. 13 at PagelD 218-19 & n.8.) The Court now has the benefit of additional
evidence and briefing.
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school in Kentucky, Holy Cross, could provideSCwith the academic seurce services he
requires for his disability. Th&teines chose to enroll C.S. at Summit in Ohio because it offered
resource services in the primary schoaldng and it had a subjectively better academic
reputation and college placement program than Bobss. (Doc. 22-1 at Page ID 464; Doc. 23
at PagelD 839-40.) Itis gratous for the Court to note thétese are valid reasons for any
parent to choose a high school fieeir child. However, the conném between C.S.’s disability
and his ineligibility to play sports for Summitastenuated under these facts. The Steines have
not established a sufficiently close nexus betw@&h's disability and Isiineligibility under the
OHSAA'’s in-state residency rute satisfy “but for” causationAs such, the Court need not
proceed to the next step of the analysis t&evan individualizednquiry of whether requiring
OHSAA to waive the in-state residency raganent would impose undue financial or
administrative burdens upon the OHSAA.

The Court is not called upon in this casguidge the wisdom dhe in-state residency
rule as applied to C.S. The OHSAA has the méaiasnend its eligibility rules to the benefit of
one student or a group ofwlarly-situated studenfs.Nonetheless, the OHSAA in this instance
intends to enforce Bylaw 4-6-3 strictly against CTHe sole issue before this Court is whether
the OHSAA's failure to amend the in-state resigende or to grant a waiver in favor of C.S.
amounts to disability discrimination in violation fefderal law. It does not. The “but for”
causation of C.S.’s ineligibilitis his parents’ residency in Kucky. The Court concludes that
the Steines have not established that the IS discriminating against C.S. by applying

Bylaw 4-6-3 to prohibit C.S. from playy interscholastic sports for Summit.

8 The Court notes that the OHSAA passed a referendum issue on May 18, 2015 changing the age limit for
participation in high school sports. The passage of the rule occurred afi@nt¢hanati Enquirerpublished a
lengthy article about a Congolese refugee student who would have been ineligible to plafjosbéxeublic high
school team under the prior rul8eeHannah Sparling, Rule Change Mean$ugee Can Play High School Soccer,
Cincinnati Enquirer(May 19, 2015); Hannah Sparling, From the Congo to Cincy: A Refugee’s Plea to Play,
Cincinnati Enquirer(April 25, 2014).
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IV.  CONCLUSION

For the foregoing reasons, the Court will not issue a permanent injunction against the
OHSAA. Additionally, the Order Granting Pmainary Injunction (Doc. 13) is hereby
VACATED .

IT 1S SO ORDERED.

S/Susan J. Dlott
Judge Susan J. Dlott
United States District Court
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