Thornton v. Richard

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

KEVIN MICHAEL THORNTON,
Petitioner, :  Case No. 1:14-cv-561

- VS - District Judge Michael R. Barrett
Magistrate Judge Michael R. Merz

TIM BUCHANAN 1, Warden,
Noble Correctional Institution

Respondent.

REPORT AND RECOMMENDATIONS; DECISION AND ORDER
DENYING MOTION FOR EVIDENTIARY HEARING

This habeas corpus case under 28 U.S.C. 8 B2before the Court for decision on the
merits as presented by Petitioner Kevin MichEebrnton’s Second/SuccessiPetition for Writ
of Habeas Corpus (ECF No. 47), the Wardd®&turn of Writ (ECF No. 52), the State Court
Record (ECF Nos. 5 and 51), and Petitioner’s Tise/@ECF No. 56). Also pending is Petitioner’s
Motion for Evidentiary Hearing (ECF No. 61lRespondent opposes the Motion (ECF No. 66) and

Petitioner has filed a Reply in support (ECF No. 67).

Litigation History

On September 21, 2007, a Clermont County oOtiand jury indicted Petitioner for the

! Respondent’s counsel advises that Petitioner is now &reded at Noble Correctional Institution and its current
Warden, Tim Buchanan, is Petitioner's custodian. Purgwaféed.R.Civ.P. 25(d), MBuchanan is substituted as
Respondent and the caption amended as set forth above.
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September 11, 2007, armed robbery of the Cash Exjore Main Street in Milford, Ohio. A first
trial jury was unable to reach a verdict. Ateaaend trial he was convicted of aggravated robbery,
kidnapping, and a firearm specification andteaced to twelve years imprisonment.

The Twelfth District Court of Appeals affned except for finding that the robbery and
kidnapping offenses should be mergeder Ohio Revised Code § 2941.23ate v. Thornton,
12" Dist. Clermont No. CA2008-10-92, 2009-0O8685 (Jul. 27, 2009), apitete jurisdiction
declined, 124 Ohio St. 3d 1539 (2010).

On August 31, 2009, Thornton filed an Application for Reopening tieetdhppeal under
Ohio R. App. P. 26(B), asserting in part thatbeeived ineffelive assistance of appellate counsel
when his appellate counsel did not raise the cthahthe store surveillae video record showed
he was taller than the perpeétia (State Court Record, EQNo. 5-28, PagelD 1008-22). The
Twelfth District characterized thes a manifest weight of theidgnce claim and rejected it wes
judicata because a manifest weight claim had been raised and deSididv. Thornton, No.
CA2008-10-092 (12 Dist. Nov. 12, 2009) (unreported; copy State CourRecord, ECF No. 5-
30, PagelD 1035-38.), appellatisdiction declinedXatev. Thornton, Case No. 2009-2171 (Jan.
27, 2010) (Entry, State Court Record, ECF No. 5-34).

Thornton filed gro se petition for writ of habeas corpus in this Court July 22, 2010 (Case
No. 1:10-cv-497). The undersigned recommendsthidisal and Districludge Barrett adopted
that recommendation on September 27, 2Q#ilat ECF Nos. 25-26. Thornton did not appeal.

Thornton then obtained repesgation from the Ohio Innocee Project. Attorney Karla
Hall of the Project filed a motion for leave to file a delayed motion for new trial or a delayed
petition for post-conviction redf on Thornton’s behalf on MaB, 2012. The Clermont County

Court of Common Pleas denied relief (St&eurt Record, ECF No05-49, PagelD 1256.).



Thornton appealed, and the &\fth District affirmed. Sate v. Thornton, 12" Dist. Clermont No.
CA2012-09-63, 2013-0Ohio-2394 (Jun. 10, 2013), appejlaisdiction declined, 136 Ohio St. 3d
1559 (2013).

Thornton, still represented by Innocence Projtotiaeys, filed his Petition in this current
case July 8, 2014 (ECF No. 1). On October 27, 2B&#tioner moved to stay this case pending
exhaustion of his actual innocence claim for relighenOhio courts (ECF No. 14). On Magistrate
Judge Litkovitz’'s recommendation (ECF No. 2Djstrict Judge Barrett gnted that Motion July
21, 2015 (ECF No. 21), then reopened the case @thaustion on December 30, 2015 (ECF No.
24). On December 19, 2016, Magistrate Judge Litko@icommended the case be transferred to
the United States Court of Appeals for the SRtrcuit as a second or stessive habeas petition
(Report and Recommendations,FERo0. 35). Judge Barrett adopthat recommendation March
22,2017 (ECF No. 41).

The Sixth Circuit then granted Thornton pernadsdio file a second @uccessive petition.

In re: Thornton, No. 17-3282, 2017 U.S. App. LEXIS 23284 Gir. Nov. 17, 2017). The court
concluded Thornton’s ineffective assistance of t@aunsel claim was not the same claim he had
raised in the earlier petition:
The State of Ohio argues that Thornton's first claim—that trial
counsel rendered ineffectivessastance by failing to obtain DNA
testing or photogrammaetranalysis—is duplicate of a claim in his
original habeas petition—thatidgt and appellateounsel rendered
ineffective assistance by failing to raise “the identification issue.”
But this is not the same asim—Thornton is now challenging
counsel's failure to obtain evideno®t counsel's failure to raise an
ambiguously defined issue.
Id. at *5. Applying the standarfdom 28 U.S.C. § 2244(b)(2)(B)(@nd (ii), the court concluded:
Thornton argues that his claimely on newly discovered evidence

in the form of the results of his Y-STR DNA testing and
photogrammetric analysiBoth of these appear to be new evidence.



The State of Ohio argueshat Y-STR DNA testing and
photogrammetric analysis were pise prior to trial, and the
materials in question were available prior to Thornton's first petition.
But, although it was theoreticallgossible for Thornton to have
sought Y-STR DNA testing anghbhotogrammetric analysis in
conjunction with his firspetition, it is hard to imagine how, even
with the exercise of due diligence, he could have known to do so.
As noted by the Ohio Court ofppeals, even triacounsel "was
unaware of Y-STR DNA testing at the time of the trialhtrnton,
2013-0Ohio-2394, 2013 WL 2636129, at *5

Thornton has made a prima facie shaythat, if taken in light of
the evidence as a whole, tmewly discovered evidence would be
sufficient to establish by clear and convincing evidence that no
reasonable factfinder would have found him guilty of the underlying
offense. “Prima facie' in thizontext means simply sufficient
allegations of fact together thi some documentation that would
‘warrant a fuller exploratiom the district court.”Lott, 366 F.3d at
433 (quotingBennett v. United States, 119 F.3d 468, 469 (7th Cir.
1997)) The fact that DNA results from the zip ties would not have
named Thornton as a source eaigloubts as this guilt. And, as
noted by the trial court, “[t]hdindings of the photogrammetry
expert might have gone a long wayvard confirming the argument

. . . that [Thornton] is too tall thbe the perpetrator seen on the
surveillance video.”

Id. at *5-6. Given that permission, Thornton movedeopen this case (ECF No. 45). Magistrate
Judge Litkovitz granted leave and Thorntondilés Second/Successive Petition January 2, 2018
(ECF No. 47). Respondent supplemented theiqusly filed State CourRecord (ECF No. 51)

and filed an Answer/Return of W(ECF No. 52). After Petitiondiled his Reply (ECF No. 56),

the Magistrate Judge refererioethe case was transferredthe undersigned February 11, 2019
(ECF No. 57). Noting that the Petition asked for discovery and an evidentiary hearing, the
undersigned asked Petitioner to brief those two queThat briefing being complete, the case

is ripe for decision.



Analysis

Thornton’s Second/Successidabeas Corpus Petition pleads Claims for Relief. The
First Claim is that “[b]y failing to investigate @havailable, scientific evidence in the case, Mr.
Thornton’s trial counsel performed deficiendind prejudiced Mr. Thoton, thereby depriving
Mr. Thornton of his right to effective assistarafeeounsel as secured the Sixth and Fourteenth
Amendments to the United States ConstitutiofiECF No. 47, PagelD 2058). The Second Claim
is that “[u]lnderHerrera v. Collins, 506 U.S. 390 (1993), Mr. Thorntasmentitled to habeas relief

because he is actually innocent of thenerof which he has been convictedd. at PagelD 2060.

The Statute of Limitations

Respondent argues the Petition should be disthesséarred by the statute of limitations.

That statute, 28 U.S.C. § 2244(d), provides:

(1) A 1-year period of limitation sl apply to an application for a
writ of habeas corpus by a pemsin custody pursuant to the
judgment of a State court. The limitation period shall run from the
latest of —

(A) the date on which the judgment became final by the
conclusion of direct review dhe expiration of the time for
seeking such review;

(B) the date on which the impediment to filing an
application created by Statction in violation of the
Constitution or laws of the UnideStates is removed, if the
applicant was prevented frdifing by such State action;

(C) the date on which the constitutional right asserted was
initially recognized bythe Supreme Court, if the right has
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been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(D) the date on which the faclyaredicate of the claim or
claims presented could habeen discovered through the
exercise of due diligence.
(2) The time during which a propgfiiled applicaton for State post-
conviction or other coditeral review with respect to the pertinent
judgment or claim is pending shabht be counted toward any period
of limitation under tis subsection.

Respondent calculates that Thornton’s comichecame final on direct appeal on July 13,
2010, the last day on which he could have soughtrit of certiorari from the United States
Supreme Court. Thus, the statute as daled under 8§ 2244(d)(1)(Agxpired July 14, 2011
(Return, ECF No. 52, PagelD 2235). The Petitiore lveas not filed until July 8, 2014, almost
three years later.

Petitioner concedes the acacy of that calculation underZ44(d)(1)(A), but claims the
benefit of (d)(1)(D), asserting that “the factual predicate of his claims were [sic] not known until
March 27, 2012, when DNA Diagnostics Center issiedreport regarding the presence of DNA
on the zip ties.” (Traverse, ECF No. 56, PagelD 2264).

The test in 8 2244(d)(1)(D) is not the dateaofual discovery of thiactual predicate, but
the date when the predicate could have beendéeahrough the exercise of due diligence. Noting
Respondent’s argument that Thornton did enmen pursue DNA and photogrammetric evidence
until “years after his convictionPetitioner’s counsel rejoins, hewer, that this argument “ignores
... the nature of the evidence in this case.”

The factual predicate upon which Mr. Thornton’s claims rely
consists of scientific testing—testirthat was, in fact, not widely
known even among the defense batogorosecutors ithe State of

Ohio at the time of Mr. Thoroh’s conviction. Indeed, a Westlaw
search for “photogrammetry” diphotogrammetric” yields only



three cases, apart from the TwielRistrict’s decision affirming the
denial of postconviction relief to Mr. Thornton [footnote omitted].

(Traverse, ECF No. 56, PagelD 2264).

This argument misses the point. The quest®not whether Thornton exercised due
diligence to pursue scientificdeng whose nature and avdility were unknown to him and
indeed to most of the bar in 2008 when he was frigte question is what Thornton did to pursue
any new evidence.

In denying Thornton’s Motion for Leave talé-a delayed motion for new trial or post-
conviction petition, Judge McBrideund that there was haolear and convincing proof that this
new evidence was unavailable prior to trial in that both types of scientific evidence in fact existed
and Thornton could have sought funds to payhHem (Decision, State Court Record, ECF No. 5-
49, PagelD 1251).

On appeal, the Twelfth Distt found that Thornton coatted the Innocence Project
approximately two years after being re-sect®l on September 11, B)(Opinion, State Court
Record, ECF No. 5-55, PagelD 1352, 11 5-6.) Thattaffirmed the findings of the trial court
that both types of scientific testing meeavailable at the time of triald. at PagelD 1357-58, 11
23-26. ltis also true thatehevidence upon which the testingsnzerformed — the ties and the
surveillance video — were both available fottites prior to trial and known to Thornton and his
counsel.

Thornton has not presented any evidenceisoGburt to overcome these relevant factual
findings by the Ohio courts, which are therefortitkea to deference under 28 U.S.C. § 2254(d)(2).

And if Thornton was not unavoidably preventsain discovering thigvidence in 2007-2008, he

2 Note that his trial attorney Jim Hunt filed an affidasit July 11. 2012, in support of the new trial motion which
avers he did not know of Y-STR DNA testing at the timeitifer trial (Hunt Aff., ECF No. 56-1), PagelD 2272, 1
3-5).



has shown even less due diligence in pursuimg evidence between ibg re-sentenced in
September 2009 and when he contd¢ie Innocence Project in 20117

The burden is on a habeas petitioner to show that he has exercised due diligence in seeking
the factual predicate of his claimgefferson v. United States, 730 F.3d 537, 544 {6Cir. 2013).
“This standard ‘does not require maximum fbbs diligence, but oyl due, or reasonable
diligence.” 1d., quotingDiCenz v. Rose, 452 F.3d 465, 470 {6Cir. 2006). But here, Thornton
has made no demonstration that he exercised due diligence in the two years between his re-
sentencing and his contacitlivthe Innocence Project.

In addition to relying orthe discovery date under 28 U.S.C. § 2244(d)(1)(D), Thornton
also relies on his claim of actual innocencevercome the barrier tifie statute, relying oBchlup
v. Delo, 513 U.S. 298 (1995), aMcQuiggin v. Perkins, 569 U.S. 383 (2013) (Traverse, ECF No.
56, PagelD 2266). INcQuiggin, the Supreme Court did recognime equitable exception to the
statute of limitations for cases where thetpmter produces evidence of actual innocence which
would satisfy theSchlup “actual innocence’ gateway to federal habeas review[.]” 569 U.S. at
386, 401. As the Sixth Circuit has explained,

[I]f a habeas petitioner “presents evidence of innocence so strong
that a court cannot have confidencéhia outcome of the trial unless
the court is also satisfied thie trial was free of nonharmless]
constitutional errorthe petitioner should kedlowed to pass through
the gateway and argue the merits of his underlying claifeklup

v. Delo, 513 U.S. 298, 316 (1995).” Thuhe threshold inquiry is
whether “new facts raise[] suffiaie doubt about [the petitioner's]
guilt to undermine confidence in the result of the tried.”at 317.

To establish actual innoces, “a petitioner must®w that it is more
likely than not that no reasonaljuror would have found petitioner
guilty beyond a reasonable doubid. at 327. The Court has noted
that “actual innocence means fa&t innocence, not mere legal
insufficiency.” Bousley v. United States, 523 U.S. 614, 623, 140
L.Ed.2d 828, 118 S.Ct. 1604 (1998). “To be credible, such a claim
requires petitioner to support his allegations of constitutional error
with new reliable evidence -- whether it be exculpatory scientific



evidence, trustworthy eyewitnesgcaunts, or critical physical
evidence -- that was not presented at trigdhilup, 513 U.S. at 324.
The Court counseled howeverattthe actual innocence exception
should “remain rare” and “only be applied in the ‘extraordinary
case.”ld. at 321.

Souter v. Jones, 395 F.3d 577, 589-90 {&Cir. 2005).

Thornton has produced evidence of the quality requiresthiyip, 513 U.S. at 324: both
the DNA test results and the photagnmetric evidence are new sciéatevidence not presented
at trial. However, this evidence is not so strasgo prove that it is nne likely than not that no
reasonable juror would have found Thimm guilty beyond a reasonable doubt.

First, take the DNA evidencelhe Magistrate Judge takesag established that the DNA
tested by Dr. Heinig from the ties was that ahale other than Thornton (Petition, ECF No. 47,
PagelD 2057). But that does mwbve Thornton was not the petpator. Although the depositor
of the DNA has not been identified, there arenetous ways as found by the state courts that
another male who was not therpetrator could have deposittdte DNA. Moreover, there is
strong evidence from both the victand the surveillance footage thia¢ perpetratp whoever he
or she was, wore gloves during the crime which would have prevented the deposit of DNA (ECF
No. 52, PagelD 2240-41, citing Triatans., ECF No. 5-12, PagelD 271).

The photogrammetric evidence, which appéatse stronger than the DNA, nevertheless
has not been subjected to cressimination or the laying of aieatific foundation such as is
required byDaubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)As the Twelfth
District found, the jury was able to make the height comparison in the video surveillance and heard
argument that Thornton was taller than the perpetrdtaornton, 2013-Ohio-2394, at T 27.

Precedent requires us to consider not onlyéwve evidence, but the other evidence of guilt

presented at trial. Thornton was a person kntahe Milford, Ohio, police and was identified



by them from the surveillance video. When tleegcuted a search warrant at his residence, he
commented to his mother in their presence that they thought he had robbed the Cash Express before
any mention of that robbery had occurred. Hawlamed that he had been at home with his
mother when the crime occurred, he changed biy sfter it was shown that she was not at home
at the time and he produced other alibi withess.2013-0Ohio-2394, at {¥-3. He voluntarily
confessed the crime to another perscofhe victim identified Thornton in a photographic lineup
about which no claim of suggestiveness has beatem&he also identdd clothing recovered
from Thornton’s residence as the clothing worn by the perpetritoat § 44.

In sum, the DNA evidence is equivocal ahd photogrammetric evéthce is cumulative.
When considered with the other evidence of guilt presented at trial, the Magistrate Judge concludes
Thornton has not satisfied tl8hlup gateway requirements. The Petition should therefore be
dismissed as time-barred.

In the interest of completeness, howevbke Court considers both claims made in the

Petition and Respondent’s defenses.

Ground One: Ineffective Assistance of Trial Counsel

In his First Claim for Relief, Thornton clainte received ineffdéive assistance of trial
counsel when his trial attorneyilead to obtain and presit Y-STR DNA testin@f the zip ties used
to bind the victim and photograminie analysis of the comparee heights of the perpetrator

shown in the surveillance video of the crime dimdrnton himself. The conclusion of the Ohio

3 Thornton’s counsel characterize this witness as one of those infamous jailhouse snitches about whvbnha® mu
been written and even seek to present expert testimony on the unreliability of such testimony. The Twelfth District,
however, characterized this witness as a friend of Thornton’s. (ECF No. 5-55, | 44).
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courts to the contrary allegedly “constitutes wameasonable application of clearly established
federal law.” (Second/Successive Petition, ECF No. 47, PagelD 2058).

Thornton does not seek an evidentiagating on Claim Two, but only on Claim One
(Motion, ECF No. 61, PagelD 2284). In supporGabund One he seeks to present the testimony
of (1) Julie Heinig, a witnessho conducted Y-STR DNA testing dhe zip tie used to bind the
victim; (2) Phil Locke, a withess who perforchghotogrammetric analysis on the surveillance
video footage; (3) James Hunt, Thornton’s tridbm@ney; and (4) one or more experts regarding
the unreliability of informant testimonyd. at PagelD 2286-87.

Petitionerassertghat Cullen v. Pinholster, 563 U.S. 170 (2011), does not preclude the
evidentiary hearing he seeks, because the Ohidscdigk not rule on the merits of his ineffective
assistance of trial counsel ata{Reply, ECF No. 67, PagelD 2303)e avers this claim was first
presented to the Ohio courts in his motion for leave to file a new trial motion or a delayed petition
for post-conviction relief (Motion, ECF No. 6RagelD 2282-83, citing SwatCourt Record, ECF
Nos. 5-45, 5-46). He asserts the Clermont Go@aimmon Pleas Court did not address the merits
of his ineffective assistanad trial counsel claim.d. at PagelD 2283.

The Common Pleas Court denied leave to file a delayed motion for new trial or a delayed
petition for post-conviction relief because orhton had failed to show he was unavoidably
prevented from discovering the DNA and photogramynetidence prior to trial (Decision/Entry,
State Court Record, ECF No. 5-49, PagelD 1251, BH4-The Twelfth District affirmed this
result. Thornton, 2013-0Ohio-2394. In the alternative, it held Thornton had failed to demonstrate
ineffective assistance of trial counsel in faglito obtain and introduce his new evidence because
that evidence did not show no reasondhd¢finder would have found him guiltyd. at §41. This

alternative holding is plainly on the merits@iornton’s Claim One and entitled to deference
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under 28 U.S.C. § 2254(d)(1) unless it is an objettiunreasonable application of the relevant
Supreme Court precedeftrickland v. Washington, 466 U.S. 668 (1984), and its progeny.
The governing standard for ineffective assnce of trial counsel was adopted by the

Supreme Court istrickland:

A convicted defendant's claim ah counsel's assistance was so
defective as to require reversalaootonviction odeath sentence has
two components. First, the dattant must show that counsel's
performance was deficient. Thisquires showing that counsel was
not functioning as the "counsel" gnanteed the defendant by the
Sixth Amendment. Second, the defendant must show that the
deficient performance prejudicethe defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
defendant makes both showings, nwat be said thahe conviction

or death sentence resulted fraambreakdown in the adversary
process that renders the result unreliable.

466 U.S. at 687. In other words, to establigfaective assistance, a defendant must show both
deficient performance and prejudic8erghuis v. Thompkins, 560 U.S. 370, 389 (201Miting

Knowlesv. Mirzayance, 556 U.S.111 (2009).
With respect to the first prong of tirickland test, the Supreme Court has commanded:

Judicial scrutiny of counsel'performance must be highly
deferential. . . . A fair assessnt of attorney performance requires
that every effort be made tdireinate the distorting effects of
hindsight, to reconstructéhcircumstances of counsglchallenged
conduct, and to evaluate the conduct from cousgatrspective at
the time. Because of the ddfilties inherent in making the
evaluation, a court must indulgstaong presumption that counsel’s
conduct falls within a wide rameg of reasonable professional
assistance; that is, the defendamist overcome the presumption
that, under the circumstancesg tbhallenged action “might be
considered sound trial strategy.”

466 U.S. at 689.

As to the second prong, the Supreme Court held:
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The defendant must show that thés a reasonable probability that,
but for counsel's unprofessional esothe result of the proceeding
would have been different. A reasdate probability is a probability
sufficient to overcome confidence in the outcome.

466 U.S. at 694 See also Darden v. Wainwright, 477 U.S. 168 (1986YVong v. Money, 142 F.3d
313, 319 (& Cir. 1998); Blackburn v. Foltz, 828 F.2d 1177 {6 Cir. 1987); see generally
Annotation, 26 ALR Fed 218.

Regarding the deficient performance prong Sufickland, counsel's performance is
measured by “prevailing professional nofrasthe time of the alleged errorStrickland,466 U.S.
at 690;Maryland v. Kulbicki, 577 U.S. __ , 136 S.Ct. 2, 4 (2015) (per curidRmkman v. Bell,
131 F.3d 1150, 1154 {6Cir. 1997). Kulbicki rejects retrospective perfectionism regarding
lawyer’s conduct and notes the difference leetwfinding forensic material in 1995 and 2015.

Thornton’s own admissions undercut his arguntieit it was ineffectig assistance of trial
counsel to fail to obtain the photogreetric expert opinion in 2007-2008.

The factual predicate upon which Mr. Thornton’s claims rely

consists of scientific testing—testirthat was, in fact, not widely

known even among the defense batogorosecutors ithe State of

Ohio at the time of Mr. Thoroh’s conviction. Indeed, a Westlaw

search for “photogrammetry” diphotogrammetric” yields only

three cases, apart from the TwelRistrict’s decision affirming the

denial of postconvictiorelief to Mr. Thornton.
(Traverse, ECF No. 56, PagelER64.) If forensic photogrametric evidence was largely
unknown at the bar in 20008, it can hardly have been dediti performance foMr. Hunt to
fail to seek funds to employ it.

DNA testing was more widely known at thme of trial, although perhaps not the Y-STR

testing done here. But Thornton’s ineffective stsgice of trial counselaim based on failure to

obtain the DNA evidence fails on the second prong. For the reasons discussed above on the Schlup
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gateway actual innocence claim, it is unlikétat the DNA evidence, which does not exclude
Thornton, would have had an impact on the outcbme.

Because it is neither contrary to nor ahjectively unreasonable application of Strickland,
the Twelfth District’'s decision othe merits of Thornton’s ineffége assistance of trial counsel
claim is entitled to deferenasder 28 U.S.C. § 2254(d)(1).

Since Thornton’s First Claim for Relief is both time-barred and without merit, the Court

need not consider Respondent’s mlgtive procedural default defense.

Ground Two: Actual Innocence as a Stand-Alone Claim

In his Second Claim for Relief, Thornton assénts because he is actually innocent, it is
unconstitutional to continue to imprison him unteth the Cruel and Unusual Punishment Clause
of the Eighth Amendment and the Due Processs@lafithe Fourteenth Amendment to the United
States Constitution (Second/Successtetition, ECF No. 47, PagelD 2060).

Respondent asserts this clasmot cognizable in habeasrpas and Thornton admits in
his Traverse that “the Supremeut has declined, thus far, to recognize such a claim.” (ECF No.
56, PagelD 2270). He cites, however, “a growing bodyoafal scientific lierature [that] shows
the deleterious effects of wrongfabnvictions,” and concludeshi time has come to recognize
that the continued incarceratiohthe actually innocent is intakgble under the constitutionId.

Under the AEDPA as codified at 28 U.S.C. $2@l)(1), that is an argument that must first

gain acceptance by the Supreme Court before itbeanme the basis of granting the writ. Or

4 Mr. Hunt disclaims any strategic reason for not seeking DNA testing (Hunt Aff., ECF No. 56-1, PagelD 2272, { 5),
but a reasonable attorney in his pldcegwing how much evidendbere was against Thornton, might not have wanted
to take the risk that the DNA evidence would also be bad.
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perhaps the Congress could be paded to return to the districourts the power to consider
constitutional questiorde novo. Until one of those events happegtigs Court is without authority

to grant relief on the basis of ast-alone actual innocence claim.

Motion for Evidentiary Hearing

Because the state courts decided both claims on the merits, this Court is limited to
considering the recordoon which they made their decisioAn evidentiary hearing is barred in

this case.Cullen, supra. The Motion for Evidentiary hearing is accordingly DENIED.

Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition be
dismissed with prejudice. Because reasonablstgurould not disagree with this conclusion,
Petitioner should be denied a certificate of abgiaility and the Court should certify to the Sixth
Circuit that any appeal would be objectivelwéifous and therefore should not be permitted to

proceedn forma pauperis.

May 23, 2019.

s Michael R. Merz
United StatesMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations within emtdays after beingrsed with this Report
and Recommendations. Such objections shall §pt portions of the Report objected to and
shall be accompanied by a memorandum of lasupport of the objections. A party may respond
to another party’s objections withfaurteen days after being serwedh a copy thereof. Failure
to make objections in accordance with thiscedure may forfeit rights on appesde Thomas v.
Arn, 474 U.S. 140, 153-55 (198%)nited Satesv. Walters, 638 F.2d 947, 949-50 (6th Cir. 19€1).
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