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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

APEX ENERGY GROUP, LLC, CaseNo: 1:14-cv-621

Plaintiff, Judge Michael R. Barrett

2

SHAWN McCAIN,

Defendant.

FINAL JUDGMENT AND ORDER

This matter came before ti@ourt for a bench trial on September 25, 2014 on Plaintiff
Energy Group, LLG claims for(1) breach of contract by Defendant Shawn McCartaathe
Salt Lake City market, an() a declaratory judgment und28 U.S.C. § 2201 and Fed. R. Civ.
P. 57 that Defendant Shawn McCain is bound by theaoompetition covenants contained in
Paragraph 3 of the Reorganization Agreement with respect to the SaltCligkenarket:
Having heard the evidenand arguments of the parties, the Court hereby rules in favor of
Plaintiff Apex Energy Group, LLC on both clairfar the reasons set forth below.

l. FACTUAL BACKGROUND

A. The Reorg Agr eement

The parties previously were in business together, have separated, and now are bound by
an Amended and Restated AgreemerRebrganization (“Reorg Agreement”), which forms the
basis for this lawsuit. (PX1). The Reorg Agreement provides, among other thimgslefailed
system for developing business in new markets to the exclusion of the other [ghriyp. 25).

The gstem includes four sequential steps that the psegkingto develop the market must

! The parties previously have resolvieé claims in the Complaint that relate to the Houston market.
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complete before the market becomes a “New Restricted Market” under the Reorg égreem
(Id.).

First, the party seeking to develop a market must send a “Development Notice.” (Id., p.
3). The Reorg Agreement describes that requirement as follows:

i. A party (the “Developing Party”) seeking to develop into a Market to be
Developed and to designadach Market as a New Restricted Market (the
“Designated Market”) shall send written notice (a “Development Notice”)
by Certified Mail to the principal address of the other party (the “Other
Party”) of its intent to designate such Market. The DevelopriNetice

must be in the form of the letter attached_as Exhibit The date of the
Development Notice (the “Notice Date”) shall be deemed the date of receipt
by the Other Party, as evidenced by the delivery receipt. The Developing
Party shall have twelve months after the Notice Date (the “Development
Period”) to complete the requirements set forth herein to convert the
Designated Market to a New Restricted Market for the Developing Party.

(Id.).
Second, the developing party must send a *“foonth notice.” (ld.). The Reorg
Agreement describes that requirement as follows:

ii. On or prior to the date occurring four months after the Notice Date (the
“4 Month Date”), the Developing Party must have obtained capital funds in
the amount of at least $50,000 fareun developing the Designated Market
(the “Capital Commitment Requirement”). In addition, on or prior to the 4
Month Date, the Developing Party must obtain and establish a $200,00
approved line of credit with a window manufacturer/distributor approved by
the parties (e.g., Alside) (the “Supplier”) for use in the Designated Market
(the “Manufacturer Credit Line Requirement”).

iii. Within five days after the 4 Month Date, the Developing Party shall send
written notice (a “4 Month Notice”) by Certified Mail to the principal
address of the Other Party certifying that the Developing Party tisfsesh

the Capital Commitment Requirement and the Manufacturer Credit Line
Requirement for a specific Designated Market on or prior to the applicable
4 Month Date. The date of the 4 Month Notice (the “4 Month Notice
Date”) shall be deemed the date of receipt by the Other Party, as evidenced
by the delivery receipt If the 4 Month Notice Date is more than five days
after the 4 Month Date, or if no 4 Month Notice is timely delivered with
respect to a Designated Market, it shall be deemed a failure by the
Developing Party to satisfy the Designated Market Conditions and such a
Designated Market wilbe redesignated as a Market to be Developed and
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the Developing Party is prohibited from providing a Development Notice
for such former Designated Market for a period of 12 months after the 4
Month Date.

(1d.).

Third, the developing party must achieve sidstantial business requirement on or prior
to the expiration of the twelve-month development period. (Id.).

Fourth and finally, the developing party must send a written “SatisfactiorceNoti
showing it has met certain requirements prior to the expiration of the twidath development
period. (Id., p. 4). The failure to do so means that the market becomes a market to bedjevelope
and the developing party is prohibited from providing a development notice for that formerly
designated market for a ped of twelve months after the expiration of the expired Challenge
Period. (Id., p. 5).The Challenge Period is the period after the notice date and until 30 days
after the expiration of the Development Perthding whichthe other party may challengeet
developing party’s foumonth notice, the satisfaction notice, or the satisfaction of any of the
designated market requirements,otierwiseinquire into the satisfaction of the sam@d., p.

4).

While the Reorg Agreement provides that the padiesto cooperate in the fulfillment of
the Reorg Agreement and are to do things that may reasonably be requebtedthgr paytto
more effectively consummate or document the transactions contemplated tlierging), tieir

conduct is, more often than not, dictated by mutual distrust and past discord.

B. The Salt L ake City Market

The evidence of record contains a letter dated December 11, 2013 fremdBmf to
Plaintiff regarding Defendant’s intent to develop the Salt Lake City market2)( The address
line of the letter indicates it was to be sent by certified mail to 11644 North Michigaah iRo

Zionsville, Indiana. (Id.). On December 12, 2013, Defendant’s counsel sent thattdette

3



Plaintiff by certfied mail. (DX3; DX4; DX5). According to the United States Postal Service
(“USPS”) trackinginformation the USPSattempted to deliver Defendant’s letter to Plaintiff on
December 14, 2013 (a Saturday), but the business was closed. {DXByording tothe
Postmaster of th&ionsville, Indiana post office, &@standard policy for delivery of certified malil
is to leave a peackcolored notice when deliverfirst is attemptedbut the recipient is not
available (DX1). ThePostmastefurtheraverredthatthe post office’s standard pojies not to
re-deliver the letter but rather to leav@@achcolored noticeagainon the fifth business day after
the first delivery attempt, whicin this casewould have beem®ecember20, 2013during the
Christmas holiday seasofiDX1). The secondoticeattempt is nodocumented on theertified
mail tracking information and there is no direct evidence of the delivery of the pealcined
notice (DX1; DX5). The representatives of Plaintiff testified that they did rzdive and/or
were not awee of any peacieolored notice being lefin either occasionGenerally, the parcel
is returned to sender if it is not picked up by the recipient by the ethe dfteenth business day
after the first delivery attempt. (DX1). In this case, the trackiage indicates that Defendant’s
letter was sent out from the Zionsville, Indiana post office for return teesendDecember 28,
2013. (DX5). According to the trackimgformation Defendant’s letter was “delivered” back to
senderafter several attentp(DX5), but the postal notations on the return envelope (DX3) are
inconsistent with that office’s own tracking information (DX5).

The envelope of thaoticeletter indicats it was returned as “unclainietly Plaintiff.
(DX3). As such, nesigned delivery receipt for ¢éhnoticeletter by Plaintiffhas been presented as
evidence.Paul Lewis, Michael Foit, and Heather Steviasdified on behalf of Plaintithat they

never refusedny delivery from Defendant or his counsel.

2 Heather Stevens testified for Plaintiff that the business indeed is dns®aturdays.
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Defendanttestified that he believed he had complied with the terms of the Reorg
Agreement when his counsel, at Defendant’s reqsest, the development letter via certified
mail to Plaintiff. Defendanbelieved everything was in order.

During that process, Defendant’s counakslo sent email correspondence to Plaintiff's
counsel regardindpefendant’ssatisfaction of its financial obligations for the Salt Lake City
market in accordance with section 3(d)(iii) of the Reorganization Agreententfqtirmonth
notice provision). (PX2 PX3). That email correspondence was sent on December 17, 2013.
(PX3). Email correspondence is not, however, the method of delivery required by the Reorg
Agreement

Between Januarg014 and May 2014, Plaintiff sent several letteysDefendant at
various addresses in Texas. (PX10). Some of those letters were returneitido @&
“unclaimed” and indicated that the tiet had been “refused.” (Id.). None of those letters were
mailed to Defendant’s principal place of business.

On March 14, 2014, Defendant, in accordance with the terms of the Reorg Agreement,
sent via certified mail to Plaintiff the letter dated December 17, 2013 thabpsévihad been
sent via email to Plaintiff's counsel. (PX2). That letter was deliveredaiatf on March 17,

2014 (PX2). Testimony from Plaintiff's witnesses indicatd® receipt ofhis letter.

Thereafter, orMay 5, 2014, Plaintiff sent Defendanietter designatng Salt Lake City
as a new market in accordance with section 3(d) oReé@rg Agreement (i.e., a development
notice). (PX4). Plaintiff obtained a signed certified mail receipt for dglieérthe letter to

Energy One at 10409 Gulfdale Street, San Antonio, Texas and to Plaintiff's couhs$l are

% There is no evidence in the record that supports the routing heading ordémlier 17, 2013 letter describing
delivery by Certified Mail in December 2013.



shown by the USPS trackingformationto have been delivered on May 12, 2014 and May 9,
2014, respectively(PX5).

Following the reeipt of the May 5, 2014 letter, Plaintiff's counsel and Defendant’s
counsel exchanged letters and email correspondence concerning the Sality akarket. PX
6-8; DX9-12). In thoseexchangesDefendant’s counsehdicated to Plaintiff's counsel that his
client had satisfied the requirements of the Reorg Agreement up to that pdimt f8alt Lake
City market, and Plaintiff's counsel disagdee(PX 69; DX8-12). Plaintiff's counsel requested
the certified mail delivery receipt for Defendant’s development notice forL8ké City, which
Defendant did not produce. (PX9% DX8-12). Defendant's counsel instead requested a
reciprocal exchangef certified mail delivery receipts for various markets unrelated to the
present lawsuit. (PX 6:DX8-12).

. BREACH OF CONTRACT CLAIM

To prove a breach of contract under Ohio law, the following elements must be
established: (1) the existence ofaid contract; (2) performance by the plaintiff; (3) breach by
the defendant; and (4) damage or loss to the plaingéimadder v. DMF of Ohio, Inc., 798
N.E.2d 1141, 1147 (Ohio App. 2003).

The firstelement is satisfielere The Reorg Agreement was the subjecpmitracted
negotiations between the parties, and has been the subject of mayrgatizants between the
parties. The parties do not dispute its validity.

The second and third elements are the central issues iaction. As will be explained,
the Court finds Plaintiff hasatisfied both elements becaud@efendant failed tdulfill its

obligations under the Reorg Agreement and continues to compete with Plaintiff mahHet

* The Reorg Agreement contains a provision indicating that it is to be wedstnd enforced imccordance with
Ohio law. (PX1, p. 6).



despite that failure and Plaintiffsubsequentulfillment of those obligations. Although the
evidence shows thddefendantsent a letter which purportedly was the development notice to
Plaintiff in December 2013ia certified mail, theras, much to Mr. McCain’s dismay and
surprise,no evdencethat Defendant obiiaed a delivery receipt for theéevelopment notice as
required by the Reorg Agreemest as to trigger the twelvaonth development period The
Reorg Agreement places the burden on the sender to ob&hidetivery receipt. Defendant’s
failure to do so islecisivehere.

While Defendanurges the Court tdeema deliberateefusal to acceptcertified mailas
receiptunder the Reorg Agreemerthe Court need not reach that issue here as there is no
evidene of a deliberataefusal by Plaintiff The only evidence in the recorare the USPSs
tracking informationthat shows that the post office attempted delivery on a Saturday when the
business was closeohd an affidavit indicating there may have beenratocumented attempt at
notice five business days later near the Christmas holiday. This aghenpest office followed
its standard operating procedure, of which there is no direct evidence. Furthesfutine
envelopefor the development notidetter indicates it wasunclaimed without any indication
that itwas “refused.” Of additional import is the fact that once the letter purportedly containing
the development notice was return@kfendantnever made any additional attempteiasure
that Plantiff was aware of the development notice. There is no evidence that Defendant re
the development notice by certified mail to Plaintiff. Nor is there any ewd#érat Defendant
informed Plaintif—by email, regular mail, or otherwis#f its effortto provide the development
notice by certified mail.Plaintiff's counsel averred that he never received such correspondence

from Defendant even though he was shown as a “cc” on the December 11, 2013 letter. To be

® Plaintiff posts that the letter may not even have contained the development notitaintiff Ras received letters
containing nothing but blank pages from Defendant or his counsel in thg $aesPX12).
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sure,Defendantemailed a copy of itbour-month noticefor Salt Lake City to Plaintif6 counsel
on Decemberl7, 2013 but that email did not comply with the certified mail requirement in the
Reorg Agreement That fourmonth notice was not officially delivered in accordance with the
terms of the Reorg Agreementintii March 17, 2014 Although Plaintiff was awaref
Defendant’s attempt to enter into the Salt Lake City market since Deceml#r(iZ0]1the
emailed fourmonth notice), and clearly since March 2(i4., the fourmonth notice seny
certified mail), ittook no action until after properlysent its own development notioe May 5,
2014. While this may be a technical “gotchahathas been thhistory of the parties and such
gamesmanship is likely to continue into the futurdhe Court thus will not disturb the
contractual obligations set forth in the Reorg Agreement absent an agreementpaftig=
Given thatthe Reorg Agreement places tharden on the sender to satisfy its obligations in
regards to the certified mail dediry receiptand Defendant did not satisfy that burden here,
Plaintiff's subsequent development notice for the Salt Lake City mahketwassent and
received in accordance with the terms of the Reorg Agreement was valid and effetinéff
thus has satisfied the second and third element of the breach of contract claim.

As for the fourth element, Plaintiff has shown that Defendant’s continued operatien in t
Salt Lake City market has precluded it from receiving the benefits bargainéd the Reay
Agreement, namely theertain rights of exclusivity during the development period. Plaintiff
further has shown that the have a licensee ready and willing to enter into theaksalCity
market. Defendant has not shown otherwise.

Accordingly, the Court rules in favor of Plaintiff on the breach of contract alaliating
to theSalt Lake City market.

1. DECLARATORY JUDGMENT




The Declaratory Judgment Act provides that “any court of the United Statesay. . m
declare the rights and other legal relations of any interestedgeaityng such declaration[.]” 28
U.S.C. § 2201(a).“Any such declaration shall have the force and effect of a final judgment or
decree . .. ."ld.

Consistent with the foregoiranalysis, the Court hereby declatieat Plaintiff has validly
and effectively converted the Salt Lake City market into a Designated Marketordance with
paragraph 3 of the Reorg Agreement &nentitled tothe exclusivity in that market as provided
for in thatparagraph.As such, Defendant is required to abstain from competing in the Salt Lake
City market in accordance witharagraph 3 of thReorg Agreement.

V.  EINAL JUDGMENT

Consistent with the foregoing, the Court hereby finds in favor of Plaintiff on tlaelbre
of contract claim and the declaratory judgment clagiating to the Salt Lake City market,
thereby resolving all pending claims in this matter. The tweleath development period for
Plaintiff as set forth in paragraph 3 of the ReAgyeementshallbegin to run as of the date of
entry of this Order.

IT 1SSO ORDERED.

s/Michael R. Barrett

JUDGE MICHAEL R. BARRETT
UNITED STATES DISTRICT COURT




