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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

SHERRY A. BANKS, Case No. 1:14v-691
Plaintiff, Beckwith, J.
Litkovitz, M.J.
VS.
COMMISSIONER OF REPORT AND
SOCIAL SECURITY, RECOMMENDATION
Defendant.

Plaintiff brings this action pursuant to 42 U.S.C. 8§ 405(g) for judicial review of the final
decision of the Commissioner of Social Security (Commissioner) denying plaiapfflication
for disability insurance benefits (DIB). This matter is beforeGhart on plaintiffs Statement
of Errors (Doc. 7and the Commissioner’s response in opposition (Doc. 10).

I. Procedural Background

Plaintiff filed her application for DIB in September 2011, alleging disability siutg
29, 2011, due to fibromyalgia,uttiple joint arthritis, degenerative disc disease, lumbar spine
impairment, severe back pain, headaches, and anxiety. These applications weraitlatyed
and upon reconsideration. Plaintiff, through counsel, requested and was grdatecva
heaing before administrative law judge (ALJ) Elizabeth A. Motta. Plaintiff andcational
expert (VE) appeared and testified at the ALJ hearing. On July 19, 2013, the ALJ issued a
decision denying plaintiff's DIB application. Plaintiff's request for eaviby the Appeals
Council was denied, making the decision of the ALJ the final administrative decisloa of t

Commissioner.
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ll. Analysis

A. Legal Framework for Disability Determinations

To qualify for dsability benefits, a claimant must suffer from a medically determinable
physical or mental impairment that can be expected to result in death or thatdtherdastn be
expected to last for a continuous period of not less than 12 months. 42 U.S30)§13@).
The impairment must render the claimant unable to engage in the work previously pérform
in any other substantial gainful employment that exists in the national economy. .@28%J.S
423(d)(2).

Regulations promulgated by the Commissiasablish a fivestep sequential evaluation
process for disability determinations:

1) If the claimant is doing substantial gainful activity, the claimant is not disabled.

2) If the claimant does not have a severe medically determinable physical or

mentalimpairment-i.e., an impairment that significantly limits his or her

physical or mental ability to do basic work activitieghe claimant is not

disabled.

3) If the claimant has a severe impairment(s) that meets or equals one of the

listings in Appendix 1 to Subpart P of the regulations and meets the duration

requirement, the claimant is disabled.

4) If the claimant’s impairment does not prevent him or her from doing his or her
past relevant work, the claimant is not disabled.

5) If the claimant can ake an adjustment to other work, the claimant is not

disabled. If the claimant cannot make an adjustment to other work, the claimant

is disabled.
Rabbers v. Comm’r of Soc. Sé&s82 F.3d 647, 652 (6th Cir. 2009) (citing 20 C.F.R. 88
404.1520(a)(4)(i)-(v), 404.1520(b)-(g)). The claimant has the burden of proof at the first four

steps of the sequential evaluation proceks; Wilson v. Comm’r of Soc. Sg878 F.3d 541,



548 (6th Cir. 2004). Once the claimant establishegaapiacie case by showing an inability to
perform the relevant previous employment, the burden shifts to the Commissioner to show that
the claimant can perform other substantial gainful employment and that such enmpleyisis
in the national economyRabbers582 F.3d at 6521armon v. Apfel168 F.3d 289, 291 (6th
Cir. 1999).

B. The Administrative Law Judge’s Findings

The ALJ applied the sequential evaluation process and made the following findings of
fact and conclusions of law:

1. The [plaintiff] meets the insured status requirements of the Social Seattrity A
through December 31, 2016.

2. The [plaintiff] has not engaged in substantial gainful activity since July 29,
2011, the alleged onset date (20 CFR 404.E3&kq).

3. The [plaintiff] has the following severe impairments: fiboromyalgia and
depression (20 CFR 404.1520(c)).

4. The [plaintiff]l does not have an impairment or combination of impairments that
meets or medically equals the severitpoé of the listed impairments in 20

C.F.R. Part 404, Subpart P, Appendix 1 (20 C.F.R. 404.1520(d), 404.1525,
404.1526).

5. After careful consideration of the entire record, [the ALJ] finds that the
[plaintiff] has the residual functional capgcio perform light work as defined in

20 CFR 404.1567(b) subject to the following limitations: lift up to 20 pounds
occasionally and 10 pounds frequently; standing and walking limited to combined
total of four hours in an eight-hour workday; only occasional pdsdotevities,

such as climbing stairs/ramps, balancing, stooping, kneeling, crouching or
crawling; no climbing ropes, ladders or scaffolds; no exposure to hazards, such as
moving or dangerous machinery or working at unprotected heights; simple,
repetitivetasks; and low stress work with no strict production quotas or fast pace.

6. The [plaintiff] is unable to perform any past relevant work (20 CFR 404.1565).

'Plaintiff's past relevant work was as a MDS coordinator, a ligdilted position; and a licensed
practical nurse (LPN), a medium, skilled position. (Tr. 2858}.
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7. The [plaintiff] was born [in] . . . 1970 and was 41 years old, which is defined as
a younger individual age 18-49, on the alleged disability onset date (20 CFR
404.1563).

8. The [plaintiff] has at least a high school education and is able to communicate
in English (20 CFR 404.1564).

9. Transferability of job skills is not material to the determination of disability

because using the Mediedbcational Rules as a framewalpports a finding

that the [plaintiff] is “not disabled,” whether or not the [plaintiff] has traradfte

job skills (See SSR 821 and 20 CFR Part 404, Subpart P, Appendix 2).

10. Considering the [plaintiff]'s age, education, work experience, and atsidu

functional capacity, there are jobs that exist in significant numbers in the hationa

economy that the [plaintiff] can perform (20 CFR 404.1569, 404.1569(a)).

11. The [plaintiff] has not been under a disability, as defined in the Social Security

Act, from July 29, 2011, through the date of this decision (20 C.F.R.

404.1520(q)).
(Tr. 21-30).

C. Judicial Standard of Review

Judicial review of the Commissioner’s determination is limited in scope by 42.\8S.C
405(g) and involves a twofold inquiry: (1) whether the findings of the ALJ are supported by
substantial evidence, and (2) whether the ALJ applied the correct legardan8ee Blakley v.
Comm’r of Soc. Sec581 F.3d 399, 406 (6th Cir. 2009ge ato Bowen v. Comm’r of Soc. Sec.
478 F.3d 742, 745-46 (6th Cir. 2007).

The Commissioner’s findings must stand if they are supported by “such relevant evidenc

as a reasofde mind might accept as adequate to support a conclusiBichardson v. Perales

402 U.S. 389, 401 (1971) (citirigonsolidated Edison Co. v. N.L.R.B05 U.S. 197, 229

*The ALJ relied on the VE’s testimony to find that plaintiff would be able to pertbe
regurements of 9,500 regional jobs and 808,000 national jobs at the light exergbarevs,800 regional
jobs and 493,000 national jobs at the sealgy exertion level, such as charge account clerk, food order
clerk, and wire insulator. (Tr. 29, @&2).
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(1938)). Substantial evidence consists of “more than a scintilla of evidencestiida a
preponderance. . . ."Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007). In
deciding whether the Commissioner’s findings are supported by substantial evide@mmrthe
considers the record as a wholelephner v. Mathew$74 F.2d 359 (6th Cir. 1978).

The Court must also determine whether the ALJ applied the correct legal dsindiue
disability determination. Even if substantial evidence supports the ALJ’s cimmctbat the
plaintiff is not disabled, “a decision of the Commissioner will not be upheld where thé&a8SA
to follow its own regulations and where that error prejudices a claimant on the onetéprives
the claimant of a substantial right.Rabbers582 F.3d at 651 (quotingowen 478 F.3d at 746).
See ato Wilson 378 F.3d at 545-46 (reversal required even though ALJ’s decision was
otherwise supported by substantial evidence where ALJ failed to give good reasonsifongot g
weight to treating physician’s opinion, thereby violating the agency’s owtatems).

D. Specific Errors

Plaintiff raises two assignments of error on appeal. First, plaintifiearthe ALJ erred
in weighing the opinions of her treating physicideffrey Jarrett, M.Dand hetreating
counselor, June Nelson, LISW, LPCC. Second, plaintiff contends the ALJ erred inngskess
credibility.

1. Whether the ALJ erred in weighing the opinion evidence of record.

The applicable regulations set forth three types of acceptable medical sourcesighon w
an ALJ may rely: treating source, nontreating source, and nonexamining source. 2@&.F.R
404.1502, 416.902. When treating sources offer opinions, the SociaitysAdministration is

to give such opinions the most weight and is procedurally required to “give good rieastshs



notice of determination or decision for the weight [it gives the claimant’s] treaturgess
opinion.” Smith v. Comm’r of Soc. Se482 F.3d 873, 875 (6th Cir. 2007)Treating-source
opinions must be given ‘controlling weight’ if two conditions are met: (1) the opinion ‘is
well-supported by medically acceptable clinical and laboratory diagnostic technajue$2)

the opinion ‘is not inconsistent with the other substantial evidence in [the] case fecord.’
Gayheart v. Comm’r of Soc. Sg€10 F.3d 365, 376 (6th Cir. 2013) (citing 20 C.F.R. §
404.1527(c)(2)). See alscCole v. Astrue661 F.3d 931, 937 (6th Cir. 2011). If the ALJ
declines to give a treating source’s opinion controlling weight, the ALJ must bahenietors
set forth in 20 C.F.R. § 404.1527(c)(2)-(6) in determining what weight to give the opiSiea.
Gayheart,710 F.3d at 376yVilson 378 F.3d at 544. These factors include the length, nature
and extent of the treatment relationship and the frequency of examination. 20 C.F.R. §
404.1527(c)(2)(i) (i) Wilson 378 F.3d at 544. In addition, the ALJ must consider the medical
specialty of the source, how well-supported by evidence the opinion is, how consistent the
opinion is with the record as a whole, and other factors which tend to supportradirhe
opinion. 20 C.F.R. 8 404.1527(c)(®), Gayheart,710 F.3d at 376Vilson 378 F.3d at 544.

The opinion of a noireating but examining source is entitled to less weight than the
opinion of a treating source, but is generally entitled to more weight than the opinion afex sour
who has not examined the claimaritaly, 594 F.3d at 514 See also Smitl82 F.3d at 875.
When deciding the weight to give a non-treating source’s opinion, the ALJ should consider the
medical specialty of the source, how walipported by evidence the opinion is, how consistent
the opinion is with the record as a whole, and other factors which tend to support or contradict

the opinion. 20 C.F.R. 88 404.1527(c), 416.927(c). Because a non-examining source has no



examining or treating relationship with the claimant, the weight to be affordegbithien of a
non-examining source depends on the degree to which the source provides supporting
explanations for his opinions and the degree to which his opinion considers all of the pertinent
evidence in the record, including the opinions of treating and other examining solidces.
a. Weight to the opinions of treating physician Jarrett and the state agency consultants
Dr. Jarrett has been plaintiff's treating family physician since 1999. (Tr. 2812008
and 2009, when plaintiff was still workirag a nurse, she experiencedrameasen low back
hip, neck, and shoulder pain. (Tr. 278-79, 289-80, 287, 3BGaintiff was treated with
Percocet, Celebrex, Flexeril, and physical therapy, which was subsequentlyidisambper the
therapist’s advice because plaintiff had “too much discomfort and too much diffictityeri
doing therapy with increased pain.” (Tr. 279).
On May 23, 2010, plaintiff reported increased pain “all over” with tightness in the neck
and upper back, difficulty sleeping, and irritable mood. (Tr. 27 antthation revealed “a lot
of muscle tenderness in the upper back, arms, [and] chest” and Dr. Jarrett diagnogies myal
arthralgias, fatigue, and scapular pain and noted that “[fliboromyalgia comesd@amja] strong
possibility.” (d.). In July 2010, plaintiff reported that she was “not doing well at all” due to
chronic pain. (Tr. 275). She repori@al extreme adverse reactiontaing Lexapro for a
month relatingthat her husband “found her crawling on all fours, screaming and banging her
head on the wall (Id.). Plaintiff stopped taking Lexapro and had no further problenhd.). (
On examination, plaintiff had poor range of motion and a lot of back tenderigssarrett

diagnosed chronic headache and chronic backgaaisingsignificantdepression. (Id.).



In October 2010, plaintiff treated with Matthew Hodges, D.O., of the Orthopaedic
Institute of Daytonand reported “multiple pain complaints.” (Tr. 308}. Plaintiff reported
that her primary complaint was low back pain radiating into both hips, greater on th¢Teft
308). On examination Dr. Hodges found “15 out of 18 tender points diagnostic with two
negative control points for the criteria for fiboromyalgia.fd.. Dr. Hodges also found 5/5
strength in all exemities, well preserved reflexes, atiffuse tenderness even to light touches,
“almost hyperalgesit He noted that plaintiff was tearful on two occasions during the
interview. (d.). Dr. Hodgesliagnosed fibromyalgia syndrome withesiitiant multiple ehes
and painschronic opiate therapigand likely overlay of depression(Tr. 309).

In November 2010, Dr. Hodges found tenderness on palpation across plaintiff's trapezius
and rhomboids and he provided some gentle range of motion and myofascsa vebézh
plaintiff tolerated quite well. (Tr. 307). December 2010 treatment netiestrsimilar findings
and treatment and plaintiff was advised to begin a regular walking, cycling, or pootexe
program. (Tr. 306). In January 2011, plaintiff répd a recent flare up of her fiboromyalgia.
(Tr. 305). Plaintiff had 5/5 strength throughout the lower extremgiesimetric reflexes at the
patella,tenderness on palpation across her lumbar parasmndlsome limited passive joint
play in the lumbseacral spine. 14.). Dr. Hodge’s recommended physical therapy for
myofascial release with the goal of moving into a progressive cardiovasculearprisgaddress
plaintiff's fibromyalgia symptoms. Id.). She was continued on her current medicatiomregi
of Cymbalta, Relafen, Ultram. Id().

When seen by Dr. Jarraih February 8, 2011, plaintiff reported increasing back and hip

pain and mood problems dteepain and stress. Dr. Jarrett noted that plaintiff had been seeing



Dr. Hodgeswithout much impovement. On examination, Dr. Jarrett found decreased range of
motion of the back with extension and pain on extreme range of motion in all directions;
tenderness of the left hip above the greater trochanter; some tenderness ietth@adbvarea;

and tenderness of the right paraspinal scapular area. Plaintiff was wdefutiscussing her
mood. Dr. Jarrett diagnosed muscular scapula pain, chronic low back pain, left hip pain, and
depression. Dr. Jarrett added Abilify to her regimen of Tramadol atidach. (Tr. 273).

A February 9, 2011 MRI of plaintiff's pelvis showed mild degenerative changes and no
acute bony abnormalities of the lumbar spine. (Tr. 285-86)

On April 8, 2011, plaintiff reported that her pain had increased and that she wag missin
more work and having problems sleeping. Her examination was “unchanged” with evidence of
“a lot” of tenderness in the back, shoulders, and chest. Dr. Jarrett diagnosed chroniinback pa
and prescribed a new sleep aid medication. (Tr. 272).

On August 10, 2011, Dr. Jarrett wrote a letter and reported that he treated plaintiff for
chronic low back pain, fiboromyalgia, chronic left hip pain, and depression. Dr. Jaotdttheat
due to her “diagnoses, and progressive and debilitating course, [plaintiff] is unabléto Her
disabilities are permanent, and will not improve to the point that she will be ablartoteetny
type of gainful employment.” (Tr. 300).

Plaintiff wasseen fo follow-up on October 24, 2011 for back pain, fiboromyalgia, neck
pain, and depression. Her examination was unchanged and Dr. Jarrett opined thatvpdaintiff
“quite disabled and not expected to improve. (Tr. 299).

On October 30, 2011, Dr. Jarrett completed a Multiple Impairment Questionnaire on

plaintiff's behalf. (Tr. 291-98). Dr. Jarrett listed plaintiff's diagnoasshronic low back pain,



chronic left hip pain, fiboromyalgia, depression, and chronic headaches and in support cited to
clinical findings of multiple areas of teadhess in the neck, thoracic spine, and lumbosacral
spine and the results from the cervical spine MRI showing disc disease. (Tr.R@intiff's
prognosis was noted as “poor.1d.). Plaintiff's primary symptoms were reporteddasl to
occasionally severe and shéop back/midback painachingneck pain on the left, dull and
sharpbilateral shoulder pain, severe fatigue and tiredness, severe and dull nhgeadaehes,

and left hip pain. (Tr. 292). Dr. Jarrett rated plaintiff's low back pain and mid/uppkmpain

as moderately severeight on a 10-point scale, and her shoulder pain as severe, 10 on a 10-point
scale. (Tr.293). Plaintiff's fatigue was rated as moderately severe,teesight on a 1point
scale. I[d.). Dr. Jarrett opined plaintiff was able to sit three hours total and stand/walk one
hour total in an eight-hour workday. She also needed to get up and move around every 30
minutes when sitting and not sit again for five to 10 minutes. (Tr9293-Dr. Jarrett further
opined that plaintiff could occasionally lift and carry up to 20 pounds, but she had significant
limitations in performing repetitive reaching, handling, fingering, and lifting ddatigue and

pain. (Tr. 294). Dr. Jarrett found that plaintiff was markedly limited from using her upper
extremities for reaching and moderately limited from using the upper extremitiasefor
manipulations. (Tr. 295). Dr. Jarrett reported that plaintiff's medicatiansed fatigue and

that she had also been treated with physical therapy, multiple spine injectiomshesatpy, and
chiropractic treatment. Id.). Dr. Jarrett assessed that plaintiff would experience an increase of
symptoms if placed in a competitive work environment and her pain, fatigue, or other symptoms
were constantly severe enough to interfere with attention and concentration. (96)29bx.

Jarrett further reported thdépression contributed to plaintiff's symptoms and functional
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limitations. (Tr. 296). Dr. Jarrett opined that plaintiff required unschedulelsreaest
every 20 minutes for five to 10 minutes each time and estimated that plaintiff wosldvarls
more than three times a month as a result of her impairments or treatriien296¢97. Dr.
Jarrett further opined that plaintliad additional psychological limitations and was precluded
from pushing, pulling, kneeling, bending, and stooping. (Tr. 297).
In a letter datetNovember 16, 2011, Dr. Jarrett reported that plaintiff had been under his

care for many years and “began selgears ago having increasing problems with migraine

headaches that eventually combined with chronic neck pain, depression and disabling back pain.
(Tr. 290). Dr. Jarrett stated:

Her present diagnoses include chronic low back pain, chronic cervicapaatk
migraine headaches, major depression and fibromyalgia. She has undergone
thorough evaluations by multiple physicians and her diagnoses have been
confirmed andhave been aggressively treateHer physical exams show poor
range of motion of her cewal neck as well as her lower baclshe has chronic
tenderness in both her neck and her lower ba8ke has scoliosis of her thoracic
back.

She is presently on Cymbalta for depression aran@dol ER for her chronic
pain. We have attempted physidherapy and spinal injections, all unfortunately
have failed to keep her pain controlled to the point where she would be able to
return to work. Her office visits occur every two to signths and more often if
needed. The medications prescribed ofteme failedto control her pain and
because of the chronic pain we have had some additionalutifftreating her
depression. She is a nurse and has been in a very stressful environment which
affects her medical condition even more intensely. Shewslmoited to very

low stress situations, no prolonged standing, walking or prolonged sitting.

Her prognosis for recovery is quite poolt is important to note that since | have
taken her off work in August &011, she has had intermittent slight imgment

in her pain and as a positive she has had no further worsening of herl mhin.
not feel she could ever return to full time competitive work in any wgrkin
conditions. Her disability is permanent.

(Tr. 290).
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In December 2011, Dr. Hodges examined plaintiff again. (Tr.28)9- Plaintiff had
5/5 strength in all extremities and her deep tendon reflexes were preserveddritrimtighout
the upper extremities as well as the patella and the Achilles. (Tr. 319)exdédaivere absent at
the left hamstring, obtainable at the right; straight leg raising was positive defttand
negative on the right; hip range of motion was intact; and Patrick’s test waseegéd.). Dr.
Hodges noted that x-rays indicated spondylosis in the low back). (Dr. Hodges diagnosed
left hip pain, L5 lumbar radiculitis; lumbar spondylosis, question overriding disc protrusion; and
fibromyalgia syndrome. Id.).

After reviewing the record in February 2012, state agency physician, Lynne Torello,
M.D., opined that plaintiff could lift, carry, push, and pull up to 20 pounds occasionally and 10
pounds frequently; sit about six hours in an eight-hour work day; and stand and/or walk about
two hours in an eight-hour work day. (Tr. 76). Dr. Torello also found that plaintiff could
frequently climb ramps/stairstoop, kneel, crawl and crouand occasionally climb
ladders/rope/scaffolds. Id(). Dr. Torello based plaintiff's postural limitations on plaintiff’s
fiboromyalgia. (Tr. 7677). Dr. Torello found plaintifivas only partially credible, noting that
plaintiff's most recent examination showed she has full strength and good rangeant. mgk.
75). Leanne Bertani, M.D., a state agency physician, reviewed the record in August 2012 upon
reconsideration and affned Dr. Torello’s assessment as to plaintiff’'s exertional limitations.
(Tr. 8889).

At a September 4, 2012 follow-up with Dr. Jarrett, plaintiff reported problems with
tingling in her hands, thigh weakness, and burning in her feet. On examinatiotiffplai

exhibited a positive Tinel’s and Phalen’s on the right and possibly decreased sendagon i
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feet. Dr. Jarrett diagnosed paresthesias in the feet and carpal tunnel syonitbmeght and
very mildly on the left. (Tr. 353). On April 4, 2013, plaintiff complained of pain in her feet
and examination revealed tenderness in the right medial heel area and much lesstothe lef
Jarrett diagnosed plantar fasciitis. (Tr. 352). On April 30, 2013, plaintiff veaisfee“mood
issues,” fatigue, tefulness, and anger. Dr. Jarrett diagnosed depression and prescribed
psychotropic medication. (Tr. 351).

On June 4, 2013, Dr. Jarrett wrote a third opinédter. Dr. Jarrett reiterated plaintiff's
symptoms of back, neck, shoulder, and hip pdéily headaches, severe fatigue, and migraine
headaches. Dr. Jarrett opirtbdt plaintiff's “synmptoms and functional limitations are
reasonably consistent with her physical impairments.” (Tr. 3%®). Jarrett reported that
plaintiff's pain occurs on a daily basis. He rated her low back pain as an eight ayt of te
mid/upper back pain as an eight out of ten, stemgdin as a ten out of ten, and fatigue as a
seven to eight out of ten. He opined that plaintiff could sit for three hours and stand/walk for
one hour in an eight-hour work day and he did “not medically recommend for [plaintiff] to sit,
stand, or walk continuously in a work setting(ld.). He further opined that if ging, plaintiff
would need to get up every 30 minutes for five to 10 msb&dore sitting again. Dr. Jarrett
found that plaintiff was significantly limited in her ability to do repetitive reachingdliag,
fingering, and lifting, and markedly limited in her ability to use her arms fohnmegcincluding
overhead. Dr. Jarttenoted that plaintiff's prognosis was “quite poor” and that she has had
intermittent and slight improvement since he took her off work in August 2011. Dr. Jarrett

stated that plaintiff “is not a malingerer” andreeendorsed his opinion as set forth in the
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October 2011 Multiple Impairment Questionnaire and narrative report of November Z04.1
358-59).

The ALJdetermined that Dr. Jarrett’'s November 2011 opinion that plaintiff was unable to
do sedentary work (Tr. 290) was “not even remotely supported” by the record. (Tr. 27). The
ALJ stated that “[a]lthough there are many complaints of pain, there is verylijitietive
evidence and [the ALJ] did not note any recitation of tender points with regard tosbstesnit
of the fibromyalgia condition.” I¢.). The ALJ further stated that there was no evidence
supporting a need for plaintiff to refrain from activities or regular exeraiseh the ALJ noted
is often prescribed as treatment for fiboromyalgidd.)( With respect to Dr. Jarrett’'s June 2013
letter (Tr. 35859) wherein Dr. Jarrett listed major depression as a diagnosis, the ALJ noted that
there was no evidence Dr. Jarrett treated plaintiff for depression spécifiictill April 2013.

(Id.). The ALJalso noted that Dr. Jarrett was not a mental health professional and that “it is
unclear if he is aware of the precise diagnostic criteria for” a diagnosis of depredsi.).

The ALJ contrasted Dr. Jarrett’s reports of plaintiff's ongoing severe low lpackip pain with
the normal to mild objective-ray findings. [d.). Despite referencing this objective evidence,
the ALJ stated that she was considering the reports of pain as part of plaibtifiteyalgia
syndrome. I@.). The ALJ also discsgd the length of Dr. Jarrett and plaintiff's treatment
relationship, noting that although it “may be true” that they treated togetherl€88ethe
record‘is not indicative that this was any type of extensive treating relationshipding no
indicaions he referred her to specialists).” (Tr. 28). The ALJ determined that*{d]the

lack of support for Dr. Jarrett’s allegations, no controlling or deferential wisigfiten to his

opinion beyond the restrictions of the residual functional cagdaoitsnulated by the ALJ. Id.).
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The only other physicians to opine on plaintiff's functional capacity were the
non-examining state agency physician$he ALJ did not assign a specific weight to the
opinions of the stategency consultantsut adoptedheir findings in formulating plaintiff's RFC
with the exception of their finding that plaintiff could stand and/or walk for a totak dfairs in
an eighthour work day SeeTr. 24, 76, 88-89.

Plaintiff contends the ALJ’s decision to discount Dr. Jarrett’'s opinions lacks stiaksta
support in the record and requigesemand of this matter. Plairtiglaims the ALJ erred by
focusing on the lack of objective findings supportidrg Jarrett’s conclusions because plii’'s
fibromyalgia diagnosiss not readily evaluated through traditional objective testing. (Doc. 7 at
12). Plaintiff asserts the ALJ erred by not giving controlling weighth®opinions of her
longime treating physiciaasthey are consistent with and supportgdhe evidence of rexd.
In addition, plaintiff contends the ALJ’s reasons for discounting Dr. Jarrett’s opin@ntie
extent of the treatment relationship and absence of referrals to specialistapkteksal
support in the record.Plaintiff also argues the ALJ erred by adopting the findings of the
non-examining state agency physicians as their opinions were based on incommgets oétthe
record.

The Commissioner argues the ALJ reasonably considered the lack of evidencearsyipport
plaintiff's fibromyalgia, including “no recitation of tender points in the medieabrds to
establish plaintiff's fioromyalgia.” (Doc. 10 at 3, citing Tr. 27). The Corsmorger states the
ALJ properly relied on the “little objective evidence thems in the record regarding plaintiff's
diagnosis of fibromyalgia” and gave plaintiff the benefit of the doubt by limitingchleght

work with additional postural limitations. (Doc. 10 at 3, citing Tr. 2422%- The
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Commissioner also contends the ALJ reasonably considered the infrequency oiréatme
weighing Dr. Jarrett’s opinion for her medical impairments.
(1) Analysis of disability claims related to fibromyalgia

The Sixth Circuit has explained that fibromyalgia “sasi severe musculoskeletal pain
which is accompanied by stiffness and fatigue due to sleep disturbareesston v. Sey’ of
Health and Human Service854 F.2d 815, 817 (6th Cir. 19880cial Security RulingSSR)
12-2p, which provides guidance orvhthe agencyothdevelops “evidence to establish that a
person has a medically determinable impairment of fiboromyalgia” and evaluaiesyfdgia in
disability claims, describes fibromyalgia as “a complex medical condition chazadt@rimarily
by widespread pain in the joints, muscles, tendons, or nearby soft tissues that hasl persist
least 3 months® SSR 122p, 2012 WL 3017612 (July 25, 2012)[Dlisability claims related
to fibromyalgiaare related to theymptomsssociated with the condition - including complaints
of pain, stiffness, fatigue, and inability to concentrate - rather than the undedyidigj@n
itself.” Kalmbach v. Commissioner of Social Secud9 F. App’x 852, 862 (6th Cir. 2011)
(emphasis in original) (citinRogers486 F.3d at 247) (citing 20 C.F.R. § 416.928Yatt v.
Secy of Health & Human Servs974 F.2d 680, 68@th Cir.1992) (noting that subjective
complaints of pain may support a claim for disabi)itySee als®&SR 122p (listingamong the
diagnostic criteridor fiboromyalgiaa history of widespread pain and other symptoms including

manifestations of fatigue, waking unrefreshed, anxiety disorder, and irritablé $yodeome).

3 “Social Security Rulings do not have the force and effect of law, but are ‘gindiall components of the
Social Security Administration’ angtpresent ‘precedent final opinions and orders and statements of policy and
interpretations’ adopted by the CommissioheFerguson v. Commof Soc. Se¢628 F.3d 269, 273, n. 1 (6th Cir.
2010) (quoting 20 C.F.R. § 402.35(b)(1)). SSR2phecame effdive and thus “binding” on the Administration
on July 25, 2012.
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The Sixth Circuit has recognized that fibromyalgia is not amenalabjective diagnosis
andstandard clinical tessuch as xays and CT scarae “not highly relevant in diagnosing
[fibromyalgia]* or its severity.” Preston 854 F.2d at 820. The CourtRmestonexplained: tn
stark contrast to the unremitting pain of whijithromyalgia] patients complain, physical
examinations will usually yield normal resuita full range of motion, no joint swelling, as well
as normal muscle strength and neurological reactions. There are no objetdiwdiels can
conclusively confirm the diseas&ther it is a process of diagnosis by exclusion and testing of
certain ‘focal tender pointen the body for acute tenderness which is characteristic in
[fibromyalgia] patients. Id. at 81718. Other courts have likewise recognized that
fibromyalgia ca be disabling even in the absence of objectively measurable signs and symptoms.
Reardon v. Prudential Ins. Co. of Ameritdg. 1:05¢cv178, 2007 WL 894475, *14 (S.D. Ohio
March 21, 2007) (citingsreenYounger v. Barnhas335 F.3d 99, 108 (2d Cir. 2003)

(fibromyalgia is a “disabling impairment” that can qualify an individual for disabilityrzants

even though “there are no objective tests which can conclusively confirm the disé&eseligt

v. Chater 78 F.3d 305, 306 (7th Cir. 1996]KFtbromyalgia’s]cause or causes are unknown,

there is no cure, and, of greatest importance to disability law, its symptomsisaly en

subjective. There are no laboratory tests for the presence or severity of fiboromyal§iadin v.
Comm’r of Soc. Sec297 F.Supp.2d 986, 990 (N.D. Ohio 2003) (since the presence and severity
of fibromyalgia cannot be confirmed by diagnoséisting, the treating physicianbpinion must

necessarily depend ap an assessment of the patismstibjective complaints).

* The Sixth Circuit inPrestonused the term “fibrositis.” Thereferred term isurrentlyfibromyalgia
rather than the older terms fibrositis and fiboromyosit&ee" The Merck Manudl (17th ed.1999), p. 481.
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(2) The ALJ’s analysis of Dr. Jarrett’s opinions did not comport with the
governing law.

TheCourt finds the ALJ erred in weighing the opinion evidence from Dr. JarFetst,
the ALJ’s discussion of plaintiff's fiboromyalgia impairment misapprehendsaheenof the
condition. In weighing Dr. Jarrett’s opinions and plaintiff's complaints of pain, thefétused
heavily on the lack of objective or diagnostic evidence supporting the limitationaes$ig Dr.
Jarrett. SeeTr. 26 (“While there are many coaints of pain, there is very little objective
evidence in the record. The objective evidence that does exist shows conditionsrttilat’gre
Tr. 27 (“Although there are many complaints of pain, there is very little objectiderae. . .
), Tr. 27 (Dr. Jarrett “referred to her low back and left hip pain knatys-shaved only mild
findingsre former and were negative re the lattefT); 28 (“there is little objective evidence to
support [plaintiff]'s allegations”). The ALJ failedto recognize theobjective tests are of little
relevance in determining the existence or severity of fiboromyaldiach cannot be confirmed by
objective findings See Rogerst86 F.3d at 245 (i light of the unique evidentiary difficulties
associated with the diagnosis and treatment of fibromyalgia, opinions that fodysipole
objective evidence are not particularly releVptiting Preston 854 F.2d at 820).See also
Kalmbach 409 F. App’xat 864 the absence of objective medical evidence to sutistarthe
diagnosis of fibromyalgia or its severity is basically irreldydrawson v. Astrue695 F.
Supp.2d 729, 736 (S.D. Ohio 20X0%iven the nature of fibromyalgia, as recognized by the
Sixth Circuit, the lack of objective clinical findings t@sts does not contradict [the treating
physicians’] opinions ofplaintiff’'s] functional capacity, but rather is consistent with the entirety
of theevidence.”). Indeed, the Sixth Circuit has recognized thextsons suffering from
fibromyalgia“ manifestnormal muscle strength and neurological reactions and have a full range
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of motion” Preston 854 F.2dat820. The lack of objective findings to support the
fibromyalgia diagnosis does not undermine the limitatessessed by Dr. JarretBy focusing
on the lack of objective medical data in assessing Dr. Jarrett’s opinions and, bioextens
plaintiffs RFC and credibility, the ALJ failed to evaluate plaintiff's fiboromyalgiaccordance
with Sixth Circuit precedent.
Second, the ALJ mistakenly found no evidence of “tender points” in the record to support
a diagnosis of fiboromyalgia. (Tr. 27). Contrary to the ALJ’s finding, Dr. Hoddlke —
specialist treating plaintiff for fioromyalgiafound “15 out of 18 tender points diagnostic with
two negative control points fane criteria for fiboromyalgia” on examination October 2010.
(Tr. 308). Dr. Jarrett was copied on this progress note (Tr. 309) as well as others (Tr. 307, 310),
and his own notes reflect that he was aware of plaintiff's treatmémDwxi Hodges. (Tr. 273).
Dr. Jarrett’'s examinations also reflect “a lot of muscle tenderness in the @ggeaims, [and]
chest” (Tr. 277), “a lot of tenderness in her back” (Tr. 275), tenderness in the hip, lower back,
and right scapular paraspinal musculature (Tr. 273);[aitdl a lot of tender areas in multiple
areas of her back, shoulders and chest” (Tr. 272), whidlléyeonsistent with her
fiboromyalgia diagnosis. Thus, the ALJ improperly discounted Dr. Jarrett’'s opinasesi on
her erpneous conclusion that the record lacked evidence of tender points.
Third, the ALJ inaccurately characterized plaintiff's treatment relationship with Dr.
Jarrett. In weighing opinion evidence from a treating medical source, ALdsganeed to

considerjnter alia, the length, nature, and extent of the treatment relationship. 20 C.F.R. 8§

*The ALJstated that because there “was nothing else in the record” to explaiiffisigpain allegations,
she was giving plaintiff and Dr. Jarrett the “benefit of the doulitti respect to plaintiff's fibromyalgia impairment.
(Tr. 27). The uncontradicted evidence from Dr. Hodwes Dr. Jarrettlearly shows that plaintiff meets the criteria
for a fibromyalgia diagnosis and there is simply no support in the recotuefaLd’s “doubt” on this issue.
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404.1527(c)(2)(i)-(ii). In explaining her decision to discount Dr. Jarrett’s opinionglthe
stated “[plaintiff] rarely saw [Dr. Jarrett] so his report that he has beemgdesr since April

1999 may be true, but the record is not indicative that this was any type of extensing treat
relationship (including no indications he referred her to any specialists).”2{928). Dr.

Jarrett acted as plaintiff’'s primary care physician since 29@3aw her everywo to six

months. (Tr. 291). Contrary to the ALJ’s claim, the pertinent treatment notesrecord

show that Dr. Jarrett treated plaintiff for pain twelve timesif February 2009 to April 2013 and
hadthe most extensive treatment raaship with plaintiff. Moreover, plaintiff was
concurrently treating with Dr. Hodges, an orthopaedist, for her fibromyalgia andri2tt Yaas
aware of this treatment. Whether or not Dr. Jarrett made the specific ref@raHodge is not

a basis fodiscounting his medical opinionDr. Jarrett has been plaintiff's primary care
physician for over 15 years and, therefore, the ALJ should have given his opinion greater, if not
controlling, weight, as he is “the medical professional[] most able toge@vdetailed,
longitudinal picture of [plaintiff's] medical impairment(s) and may bring a ungprepective to
the medical evidence that cannot be obtained from the objective medical findings alon0. . .”
C.F.R. § 404.1527(c)(2).

Fourth, the AlD questioned Dr. Jarrett’s opinions based on his statements that plaintiff's
depression contributed to her inability to work. (Tr. 27). The ALJ found, “There is no
evidence he actually treated her specifically for depression until the April 20’3 \(ikl.).

This is simply not accurate. Progress notes from July 2010 indicate “sighdiggressionfor
which Dr. Jarrett prescribed Cymbalta and a trial of Inve@g. 275). Dr. Jarrett was also

copied on Dr. Hodges’ progress note from October 14, 2010, which diagnosed fibromyalgia
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syndrome and “likely overlay of depression(Tr. 30). In February 2011, Dr. Jarrett noted
more problems with plaintiff's mood and that plaintiff “was tearful about her mood, hwhic
prompted “a lengthy discussion concerning that likewise.” (Tr. 273). He notedfplaagion
Cymbalta 60 mg. anle prescribed Abilify in addition for her depressionld.). In October

2011, Dr. Jarrett noted plaintiff was seen for continued problems with depression. (Tr. 299).
Contrary to the ALJ’s finding, it is clear Dr. Jarrett treated plaintiff for eggion prior to April
2013 and this does not provide a basis for discounting Dr. Jarrett’s opinions.

The ALJ’s justifications for discounting Dr. Jarrett’s opinions are not supported by
substantial evidence and do not constitute “good reasons” for the weight given to thg treati
physician. Wilson 378 F.3d at 5486. It is undisputed that plaintiff suffers from fibromyalgia.
The ALJ made a factual finding at Step Two of the sequential evaluation procesaititdf |
fibromyalgia is a severe impairment under 8oeial Security regulationsOnce the ALJ made
a factial finding that plaintiff suffers from the severe impairment of fiboromyalgia, it was
incumbent upon the ALJ to apply the correct legal standard for evaluating this impizamde
not discount the opinions of plaintiff's treating physician based on theofdobjective”
evidenceand the other reasons posited by the ALJ. The ALJ’s decision in this regard is not
supported by substantial evidence and this matter should be remanded for reevaluation of
plaintiff's fibromyalgia impairment and the weight to gigen to Dr. Jarrett'spinions.

In addition, the ALJ erred bgssentiallyadopting the findings of the na@xamining state
agency physicians becauseir opinions were not based on a complete review of the record.
Non-examining state agency physici@n Torello reviewed plaintiff's medical records on

February 2, 2012. (Tr. 80)TheDisability Determination Explanation form indicates that Dr.
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Torello’s opinion was based only on her review of Dr. Jarrett’s treatment notes étooaFy

and April 2011jt is unclear what evidence n@axamining state agency physician Dr. Bertani
reviewed in formulating her August 2012 opinion but it is clear she did not review Dr.’Sarrett
2013 treatment notesSeeTr. 73, 88-89. It is also clear neithddr. Torello ror Dr. Bertani
reviewedDr. Jarrett’s narrative reports or functional assessment. (Tr. 78, 84, 85). 9049%

is therefore not a casehere the non-examining, reviewing physicians’ opinions are based on a
review of the complete case recor@lakley, 581 F.3d at 409.See also Brooks v. Comm’r of
Soc. Se¢531 F. App’x 636, 642 (6th Cir. 2013). As explained byBhwoksCourt, “[w]hen an
ALJ relies on a non-examining source who did not have the opportunity to review later slibmitte
medical evidence, especially when that evidence reflects ongoing treatment, we gestpraily
some indication that the ALJ at least considered these [new] facts before geatey gveight to

an opinion that is not based on a review of a complete case redakdihternal quotation

marks and citations omitted). Here, the state agency reviewers did not have tteniygdor
review the entire medical record and they lacked#reefit ofall of the medical notesecords
andnarrativereportsfrom Dr. Jarré. In addition, the ALJ did nassignany specific weight to

the nonexamining state agenopinions but simply adopted their limitations while including
“[a]dditional limitations . . . to addresplpintiff]'s specific impairments.” SeeTr. 26. Without
some explanationf the reasons underlying her decisiopéaatially credit theopinions of the

state agencgonsultants, the ALJ’s decision to credit their opinions over tbbgkintiff's

long-ime treating physician lacks substantial support irr¢cerd.
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b. Weight to the opinions of the mental health sources

On January 20, 2012lgintiff beganmental healtitounseling with June Nelson, LISW,
LPCC. (Tr.336). Plaintiff reporteshcreased irritabilitystaying in bed “a lot” and
withdrawing. (Id.). On mental status examination, plaintiff exhibited a depressed mittod
consistent affectimited insight,and poor attention/concentration. She also complained of
extreme fatigue. (Tr. 334). Ms. Nelson diagnosed plaintiff with a dysthysocddir and
assigned her a Global Assessmerfurictioning (GAF§ score of 50. (Tr. 335).

When seen on February 3, 2012, plaintiff reported being under a lo¢sd.s (Tr. 339).

At plaintiff' s final visit with Ms. Nelson on February 17, 2012, she was feeling “really down and
tearful” twice a day. Plaintiff reported feelings of worthlessness, lmiagvhelmedand
depression. (Tr. 337).

On March 8, 2013, after seeing plaintiff on the alibvee occasiond/s. Nelson
completed a Psychiatric/Psychological Impairment Questionnaire. (TAB42Ms. Nelson
opinedthat plaintiff was markedly limited in her ability to complete a normal workweek without
interruptions from psychologically bassgmptomsperform at a consistent pace without an
unreasonable number and length of rest perioteract appropriatelwith the general public;
and travel to unfamiliar places or use public transportation. (Tr. 344-46). Ms. Nelswh f
plaintiff was moderately limited in her ability to make simple work related decisions and to

respond appropriately to changes in the work setting. (Tr. 344-45). Ms. Nelson concluded that

®A GAF score represents “the clinician’s judgment of the individual’saiMevel of functioning.”
American Psychiatric Association, Diagnostic and Statistical Manual of Meigatders 2 (4th ed., text rev.
2000). The GAF score is taken from the GAF scale, which “is to be ratedesftbat only to psychological, social,
and occupational functioning.ld. The GAF scale ranges from 100 (superior functioning) to 1 (persistegéda
of severely hurting self or others, persistent inability to maintain minimal pétspgiane, or serious suicidal act
with clear expectation of death)ld. at 34. Individuals with GAF scores of-40 are classified as having serious
symptoms or serious imfrment in social, occupational, or school functionirig. at 32.
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plaintiff was incapable of tolerating even low stress work. (Tr. 348). MsoNealsted that the
following symptoms supported her opinion: mood disturbance; social withdrawal or isolation;
decreased energgnhedonia or pervasive loss of interests; psychomotor agitation oatetayd
generalized persistent anxietgelings of guilt/worthlessnesand difficulty thinking or
concentrating. (Tr. 343).Plaintiff's primary symptoms were fatigue, feelings of
guilt/worthlessness, social isolation, and an inability to complete daikgt (Tr. 344).

In February 2012, consultative examining psychologist David Chiappone, Ph.D.,
evaluated plaintiff for disability purposes. (Tr. 322-27). On mental statusreatzon,
plaintiff was cooperative and polite; hgreech was normalhe did not appear to be depressed
or anxious during the evaluation; amereye contact was good althougleskas slightly
pessimistic. (Tr. 324). Plaintiff reported depression, hopelessndsturbed sleep, decreased
energy, loss of interests, and crying spel(fd.). On testing, plaintiffemembered one of three
objects with interference; three of three olgegith a five minute delay; and five digits forward
and backward. (Tr. 325)She was fully oriented, alert, and responsive; she had rapid work
pace; she put forth adequate effort @edsistence; and her concentration and attention were
adequate. Id.). Dr. Chiappone diagnosed a depressive disorder and assigned her a GAF score
of 51." (Tr. 326). Dr. Chiappone opined that plaintiff might have difficulty remembering
informationand maintaining attentioand concentration over time; she could teekdequately to
others; and she would had#ficulty dealing withstress on a job. (Tr. 326-27).

On March 5, 2012, state agency psychologist Caroline Lewin, Ph.D., reviewed the record

and opinedhat plaintiff had moderate restrictions in her activities of daily living; mild

"Individuals with GAF scores of 580 are classified ase classified as having “moderagymptoms
Diagnostic and Statistical Manual of Mental Disordsr32.
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difficulties in mantaining social functioningnoderate difficulties in maintaining concertioa,
persistence or pace; and episodes of decompensation of extended duration. (Tr. 74). Dr.
Lewin gave weight to Dr. Chiappone’s opinion. (Tr. 75). Dr. Lewin concluded that plaintiff
would have difficulty handling stress due to concerns abeugeneral welfare and would have
difficulty handling frequent changes in the work setting. (Tr. 78). State agsyclgologist
Katherine fernandez, Psy.Dreviewed the record in August 2012 upon reconsideration and
affirmed Dr. Lewin’s assessment. (Tr.-88).

The ALJgave “no significant weight” to Ms. Nelson’s opinion finding that “[t]here is
minimal psychological evidence and no basis for any of the marked limitations suggest
[Ms.] Nelson, who saw [plaintiff] a total of three times in early 2012.” (Tr. 2&t{on
omitted). The ALJ noted that there was no evidence plaintiff ever treated witbrelogjical
medical source anshe did not receive medication for depression specifically until 20IB). (
The ALJ found that “[tlhe minimal attempt at treatment by [plaintiff] is inconsistent with an
individual alleging a disabling mental impairment. There is nothing to suggesttinaor the
moderate limitations as suggested by [Dr. Chiappone] and the [state agenhy]qggts, all of
whom are mental health professionals.td.)

Plantiff argues the ALJ erred in weighing the mental health opinion evideRtaintiff
contendghat although Ms. Nelson is not an “acceptable medical source,” the ALJ was
nevertheless required to consider and weigh her opinion “within the framework of tirgtreat
physician rule, with the exception of the controlling weight provision.” (Doc. 7 at 1ig &@
C.F.R. 88 404.1513, 404.1527(a)(2)Rlaintiff further contends that the ALJ’s decision to reject

Ms. Nelson’s findings of “marked limitations” for lack of psychiatric medicalttreent or
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medications fails to take into account her testimibiay she could not afford this treatment,

which cannot be held against her pursuant to Social Security Ruling (S$R) 8. at 15-16,
citing Tr. 5556). Plaintiff also claims the ALJ erred in this regard because Dr. Jagstriped
Abilify for pl aintiff starting in 2011. I¢l. at 16, citing Tr. 273). Plaintiff asserts Ms. Nelson’s
opinion should havbeen afforded greater weight becalmtse Nelsorntreated plaintiff eqularly

over a period of time and her opinion was supported by referencestifffdasymptomology,

which was consistent wittme other evidence of record.ld(). Plaintiff further argues the ALJ
erred in relying on the findings of the neramining state agency psychologists because they did
not review Ms. Nelson’s treatment notes prior to tendering their opinidias). (

The ALJ appropriately considered Ms. Nelson’s opinion as required by 20 C.F.R. §
404.1513(d) and substantial evidence supports her determination that it was not entitled to
significant weight. Ms. Nelsortreated plaintiff oronly three occasions over the course of one
month. Ths is not “regular treatment ovarperiod of time” as plaintiff contendsSeeDoc. 7
at16. Further, Ms. Nelson opined that plaintiff was “incapable of even ‘low Stréss,when
asked she failed to explain the basis for this conclusi®eeTr. 348 GivenMs. Nelson’s
failure toexplainthis extreme findingit was reasonable for the ALJ to not give significant
weight to her opinion.

In addition, the marked limitations found by Ms. Nelson are inconsistent with the
findings of Dr. Chiappone, who is the oriacceptable” mental health medical source who had
the opportunity to examine plaintiff. While Ms. Nelson opined that plaintiff was ut@erk
due to her inability tthandle even “low stressind wasnarkedy limited in her ability to interact

with the general publi€Tr. 345, 348-49), Dr. Chiappone found that plaintiff was cooperative and
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could relate adequately to othensd though she would have difficulty dealinghnstress at

work, Dr. Chiappone did not opine that thimsitation would preclude allvork activity. (Tr.

326-27). Given the limited nature of Ms. Nelson’s treatment relationship withifilaimd the
inconsistency between her opinion and that of Dr. Chiappone, it was reasonable for the ALJ to
discount Ms. Nelson’s findings.

Moreover, the ALJ was not required to give any special credence to Ms. Nelson’s opinion
ascounselorare not “acceptable medicals sources.” Only “acceptable medical sources” as
defined under 20 C.F.R. § 404.1513(a) can provide evidence which establishes the existence of a
medically determinable impairment, give medical opinions, and be considereabtsaairces
whose medical opinions may be entitled to cdhitg weight. SSR06-03p® Although
information from “other sourcegannot establish the existence of a medically determinable
impairment, the information “may provide insight into the severity of the impai(s)earid how
it affects the individual’s ability to function.”ld. Factors to be considered in evaluating
opinions from “other sources” who have seen the claimant in their professional eapacitide
how long the source has known the individual, how frequently the source has seen the individual,
how consistent the opinion of the source is with other evideoeewell the source explains the
opinion, and whether the source has a specialty or area of expertise related to ttheaiislivi
impairment. Id. See also Cruse v. Comm’r of Soc..S8@2 F.3d 532, 541 (6th Cir. 2007).

Not every factor will aply in evay case. SSR 083p. The ALJ here appropriately considered

Ms. Nelson’s opinion as “other source” evidence and found that it was not entitled to amgnific

8SSR 0603p provides that the Commissioner will consider all available evidence iniaidirad's case
record, including evidence from medical sources. The term “medical sources teelfmth “acceptable medical
sources” and health care providers who are not “acceptable medical soulte&iting 20 C.F.R. § 404.1502 and
§416.902). Licensed physicians and licensed or certified psychslagistacceptable medical sourcedd.
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weight given the her limited treatment of plaintiff dmetausdner findings were not supported
by the record as a whafe The ALJ’s determination in this regard ispported by substantial
evidence

Likewise, the ALJ’s decision to credit the opinions of the state agency psychelsgist
substantially supported. While it is true that these medicatesulid not have the opportunity
to review the treatment records from Ms. Nelson before assessing plafohfftsonal
limitations, their findings were based on review of Dr. Chiappone’s consultativeratam
report and their conclusions were consistent with his opinion that plaintiff had “some”, i.e
“moderate” functional limitations.Notably, plaintiff does not argue that the ALJ erred in
finding that the “moderate limitations” assessed by Dr. Chiappone accuraketye@fplaintiff's
functional dilities. SeeTr. 28. Dr. Chiappone is the ordgceptable mental health source in
the record who had the opportunity to examine plaintiff and it was reasonable for the ALJ to
adopt his opinion and, in turn, the opinions of the state agency reviewing psychologists whose
findings were premised on Dr. Chiappone’s examination report.

To the extent plaintiff argues th#d.J erred under SSR 82-59 by failing to note plaintiff's
explanation for not receiving further mental health treatment due to lack of resdbece
undersigned disagrees. SSR 82-59 requires the ALJ to consider an individual’'yitabilit
afford treatment “which he or she is willing to accept, but for which free commesibyirces

are unavailable.” SSR &9, 1982 WL 31384, at *4 (1982). W plaintiff testified that she

(citing 20 C.F.R. § 404.1513(d)(1) and § 416.913(d)). Licgeseinselors are not “acceptable medical sources”
and instead fall into the category of “other sourceld” (citing 20 C.F.R. § 404.1513(d)(1) and § 416.913(d)).

® Although the ALJ incorrectly stated that plaintiff did not receive medicationgprassion until 2013%ee
supraat 2021, the ALJ’s decision to discount Ms. Nelson’s opinion is nonetheless segpyrsubstantial
evidence fothe reasons given.
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could not afford counseling given the $75.00 co-pay required by her husband’s insurance (Tr.
55-56), there is nothing in the record showing that plaintiff attempted but was unable to obtain
counseling througfree communty resources.

For the reasons stated above, plaintiff's first assignment of error should beeslista
part. The ALJ erred in weighing the opinion evidence from plaintiff's treatinggagsDr.
Jarrett, and failed to give “good reasons” undésonfor discounting his findings which are
supported by and consistent with the medical evidence of record. This matter shotbdethere
be remanded with instructions to the ALJ to reweigh the evidence from Dr. Jarrégtertns
with this opinion. In contrast, the ALJ’s decision to discount the opinion of Ms. Nelson,
plaintiff's treating counselor, is substantially supported by the record and shouldinedff

2. Whether the ALJ erred in assessing plaintiff's credibility

The ALJ found tht plaintiff's “statements concerning her impairments and their impact
on her ability to work are inconsistent with the record as a whole and not entirelyefedbt.
25). In support, the ALJ cited to the minimal fiboromyalgia treatment in the rqdamitiff's
testimony and reports showing that “she is capable of a fairly wide range diest¥idaily
living,” and the minimal findings in the objective evidence which the ALJ found did not support
plaintiff's claims of disabling pain. (Tr. 25-26)Plaintiff arguesinter alia, thatthe ALJ erred
in discounting her credibility based on a lack of medical findings supporting her clainia of pa
given the unique nature of her fibromyalgia impairme(iRoc. 7 at 16-18).

It is not necessary to addrgdaintiff’'s credibility argument because the ALJ’s
reconsideration of this matter on remand may impact the remainder of the Aduiensal

analysis, including the assessment of plaintiff's credibili§ee Trent v. Astru&o.
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1:09¢cv2680, 2011 WL 841538, at *7 (N.D. Ohio Mar. 8, 2011). In any event, even if this
assignment of error had merit, the result would be the same, i.e., a remand for further
proceedings and not outright reversal for benefits.

[1l. This matter should bereversed and remanded for further proceedings.

In determining whether this matter should be reversed outright for an award ofsbenefit
remanded for further proceedings, the Court notes that all essential factumhage@ot been
resolved in this matter, nor does the curresbrdadequately establish plaintigfentitiement to
benefits as of halleged onset dateFaucher v. Sey’ of H.H.S.17 F.3d 171, 176 (6th Cir.

1994). This mattershould be reversed and remanded for further proceedings with instructions to
the ALJ to reweigh the medicabpinion evidenceegarding plaintiff’'s physical impairments in
accodance with this decisiomeconsideplaintiff's credibility and RFCand further develop the
medical and/ocationalevidence as warranted.

IT IS THEREFORE RECOMMENDED THAT the decision of the Commissioner be
REVERSED andREMANDED for further proceedings pursuant to Sentence Four of 42 U.S.C.

8§ 405(9).

Date: 8/15/15 s/Karen L. Litkovitz
Karen L. Litkovitz
United States Magistrate Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

SHERRY A. BANKS, Case No. 1:14v-691
Plaintiff, Beckwith, J.
Litkovitz, M.J.
VS.

COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

NOTICE TO THE PARTIES REGARDING THE FILING OF OBJECTIONS TO R&R

Pursuant to Fed. R. Civ. P. 72(WJTHIN 14 DAYS after being served with a copy of
the recommended disposition, a party may serddignspecific written objections to the
proposed findings and recommendations. This period may be extended further by the Court on
timely motion for an extension. Such objections shall specify the portions of the Report
objected to and shall be accompanied by a memorandum of law in support of the objections. If
the Report and Recommendation is based in whole or in part upon matters occurring on the
record at an oral hearing, the objecting party shall promptly arrange for theipamsof the
record or such portions of it as all parties may agree upon, or the Magistrate Judge deems
sufficient, unless the assigned District Judge otherwise directs. Anmpaytyespond to another
party's objection8VITHIN 14 DAYS after being served with a copy thereof. Failure to make
objections in accordance with this procedure may forfeit rights on apjsssd. Thomas. Arn,

474 U.S. 140 (1985))nited Statey. Walters,638 F.2d 947 (6th Cir. 1981).
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