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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

Matthew Sahm,
Case No. 1:14-cv-698

Plaintiff,
Judge Susan J. Dlott
V.
: Order Granting in Part and Denying in
Miami University, : Part Motion to Dismiss
Defendant.

This matter is before the Court on Defendiliami University’s Motion to Dismiss
Plaintiff's Complaint (Doc. 7).Plaintiff Matthew Sahm brougltis suit against Defendant
Miami University following his expulsion from Mimi University in 2013. Sahm has asserted
eleven claims against Miami University. Miami University has moved to dismiss all eleven
claims on the basis that Sahm has failed t@ statlaim upon which reliefan be granted. Sahm
contests the dismissal of fourthie eleven claims. For the reasons that follow, the Court will
GRANT IN PART AND DENY IN PART the Motion to Dismiss.

. BACKGROUND
A. Factual History

The Court assumes the truth of the well-pleaaléztjations in the Complaint (Doc. 1) for
purposes of this Motion to Dismiss. Sahm iesident of the Commomalth of Virginia who
attended Miami University, a plib university in Oxford, Ohiofrom 2012 to 2013. (Doc. 1 at
PagelD 2.)Sahm was accused of sexually assaulting,AfRemale student who also attended
Miami University, on the night of August 31, 2013d.(at PagelD 3-4.) Sahm denies that he
sexually assaulted A.P. and statest they engaged in consenss@x on the night in question.

(Id. at PagelD 2-3.)
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On September 6, 2013, Miami University g&&@&hm notice that he was accused of
sexual assault in violation tie Miami Student HandbookId( at PagelD 4.) After conducting
an investigation and holding a hearing, Miami Wmsity’s DisciplinaryBoard found that Sahm
violated the Student Handbook and subsequeaxhelled him from Miami University.ld. at
PagelD 6-9.) Sahm alleges that the Disciplirdoard did not conduct the hearing in a fair
manner including that the Disciplinary Board weas adequately trained to conduct the hearing,
improperly placed the burden of proof upon Sahnd did not allow Sahm to fully cross-
examine witnessesld( at PagelD 7-9.) Sahm petitionkkbmi’'s Appeals Board to consider
new evidence, to determine whether the Digtpy Board imposed an inappropriate sanction,
and to determine whether the disciplineqass was procedurally defectived. @t PagelD 9—
10.) On October 18, 2013, the Appeatsard denied Sahm'’s appeald.(at PagelD 10.)

Finally, Sahm sought a Vice PresidentialiRev, but the decision again was upheld on
November 1, 2013.1d. at PagelD 11.)

Separately, A.P. also filed an incident répeith the Oxford Police Department alleging
that she had beenxaally assaulted.ld.) The Police Department investigated the allegations
and interviewed SahmlId{ at PagelD 11, 13.) Sahm was maicted or charged with a crime.
(Id. at PagelD 13.)

After leaving Miami University, Sahm returnéal Virginia and enrolled at a community
college. [d. at PagelD 14.) Sahm later applied to attend Allegheny College, but he was denied
admission on July 19, 2014ld()

B. Procedural History
Sahm brought suit in this Court on Septenthe2014. (Doc. 1.) Sahm alleges that the

disciplinary proceedings leading to his dismigeam Miami University were conducted in an



unfair and prejudicial manner and not in accordance with Miami University’s disciplinary
policies. (d. at PagelD 1-2.) Sahm asserts elevemddor relief in his Complaint: (1) Breach
of Contract, (2) Intentional fiiction of Emotional Distresg3) Libel Per Se, (4) Libel—
Reckless Disregard/Malice, (5) Libel Per Quf), Vacatur of the Disciplinary Decision—
Arbiter’s Partiality, (7) Vacatur of the Beiplinary Decision—Arbitrator’'s Misconduct,

(8) Violation of Civil Rights—42 U.S.C. § 198@®) Violation of Title IX—Erroneous Outcome,
(10) Violation of Title IX—Deliberate Indierence and Sexual Discrimination, and (11)
Violation of Due Process Rightsld( at PagelD 15-24.)

On September 26, 2014, Miami University moved to dismiss all of Sahm’s claims
pursuant to Rule 12 of the Federaules of Civil Procedure(Doc. 7.) Miami University’s
Motion to Dismiss rests onrike distinct arguments.

First, Miami University contends thatalEleventh Amendment to the Constitution bars
all of Sahm’s claims except for the Title IXagihs. Significantly, Sahm concedes in his
responsive brief that Miami University has Eeth Amendment immunitgs to the state law
claims alleged in the first through fifth claims fetief. (Doc. 10 at PagelD 64.) Sahm contests
whether Miami University has Eleventh Amengimhimmunity for the federal civil rights
violations alleged in the ginth and eleventh claims.

Second, Miami University contends that S&hsixth and seventh claims for vacatur of
the disciplinary proceedings are untimelyas$ alleged by Sahm, Miami University’s
proceedings qualified as an arbitration for pugsosf Ohio Revised Code chapter 2711. Ohio
Revised Code § 2711.13 contains a three-month lionig period for servig a notice to vacate
an arbitration award. Sahm concedes that thenslér vacatur are barrdxy the statute. (Doc.

10 at PagelD 65.)



Third, Miami University contends that the rhirdnd tenth claims for alleged violations of
Title IX should be dismissed for failure to stat claim upon which relief can be granted. Sahm
opposes dismissal of his Title IX claims.

1. STANDARDS GOVERNING MOTIONSTO DISMISS

Federal Rule of Civil Procedure 12(b)(6) alka party to move to dismiss a complaint
for “failure to state a claim upon which relief daa granted.” Fed. R. Civ. P. 12(b)(6). A
district court “must read all well-pleadatlegations of the complaint as truefNeiner v. Klais
and Co., Ing 108 F.3d 86, 88 (6th Cir. 1997). Howewérs tenet is ingplicable to legal
conclusions, or legal conclusions couched asifd@llegations, which are not entitled to an
assumption of truthAshcroft v. Igbal556 U.S. 662, 678 (2009).

A complaint must contain a “short and platatement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.8a). To withstand a dismissal motion, a complaint
“does not need detailed fact@dlegations,” but it mustantain “more than labels and
conclusions [or] a formulairecitation of the elements a cause of action.Bell Atlantic Corp.

v. Twombly550 U.S. 544, 555 (2007)[T]he complaint must contain either direct or inferential
allegations respecting all matarelements to sustain a recovery under some viable legal
theory.” Harvard v. Wayne Cty436 F. App’x 451, 457 (6th Ci2011) (internal quotation and
citation omitted). “Factual allegations must be enough te earsght to relief above the
speculative level. Twombly 550 U.S. at 555. The Court does not require “heightened fact
pleading of specifics, but only enduéacts to state a claim for refithat is plausible on its

face.” Id. at 570. “A claim has facial plausibility wh the plaintiff pleads factual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct

alleged.” Igbal, 556 U.S. at 678.



1. ANALYSIS

Because Sahm has conceded that hie &at claims should be dismissed, the Court
must only examine the following two issuesy Whether Sahm’s claims for civil rights
violations pursuant to 42 U.S.C. § 1983 agaMiami University a& barred and (2) whether
Sahm has adequately pleaded Title IX claims for relief.

A. Civil RightsViolations and Eleventh Amendment lmmunity

Sahm purports to state separate claims f@fragainst Miami University for violating
unspecified rights under the Fifand Fourteenth Amendmenugrsuant to 42 U.S.C. 8 1983 and
for violating due process rights under the Fourteenth Amendment. As Miami University notes,
the Fourteenth Amendmedbes not create aipate right of action. However, “it is well settled
that the rights created thereunder barenforced through 42 U.S.C. § 1983mith v. Michigan
Dept of Corrs, 765 F. Supp. 2d 973, 981 (E.D. Mich. 2011) (cifimggquist v. Oregon Dep’t of
Agric., 553 U.S. 591, 611 (2008)). Both of Sahkl&ams for civil rights violations will be
analyzed as brought pursuant th¥83.

The Court must determine whether Sahm can bring a 8 1983 claim against Miami
University in federal court for a constitutionablation. The Court concludes that he cannot.
Section 1983 creates a private cause of action for violations of constitutional rights committed by
a “person” acting under the color of state lad2 U.S.C. 8 1983. The Supreme Court has held
that “neither a State nor its officials actingtiveir official capacities are ‘persons’ under
§ 1983.” Will v. Mich. Dep't of State Polic&l91 U.S. 58, 71 (1989%ge alsd.apides v. Bd. of
Regents of Univ. Sys. of G&35 U.S. 613, 617 (2002) (“[A] S&ats not a ‘person’ against

whom a § 1983 claim for monelamages might be asserted.”\nder Ohio law, the term

1 An exception to this standard applies when a pfaBues a state official in his or her official capacity
and seeks only prospective injunctive relief. “[A] stafécial in his or her official capacity, when sued
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“state” includes the “all departments, boarmféices, commissions, agencies, institutions, and
other instrumentalities” of the &e of Ohio. Ohio Rev. Code2743.01(A). Public universities
within the State of Ohio, such as Miami Univigrsare considered to be arms of the St&ee
McKenna v. Bowling Green State Unis68 F. App’x 450, 456 (6th Cir. 20148 hi Kappa Tau
Chapter House Ass’n of Miami Univ. v. Miami UniMo. 1:12-cv-657, 2013 WL 427416, at *4
(S.D. Ohio Feb. 4, 2013). Therefore, in suigmi University, Sahm has failed to sue a
“person” who can be held liable under § 1988cKenna 568 F. App’x at 456 (finding BGSU
not to be a person subject to suit under 8 1988¥erfer v. Univ. of Toled®B6 F. App’x 831,
834 (6th Cir. 2002) (“[T]his Court has heldatipublic-funded universiteeare not considered
‘persons’ under 8§ 1983 . . . .”) (internal citations omittddij) Li v. Qi Jiang No. 4:13cv2435,
2014 WL 3962466, --- F. Supp. 2d ---, at *7 (N@hio Aug. 13, 2014) (“Section 1983 claims
may not be brought against instrumentalitiea state, such as state universities.”).

Additionally, even if Miami University qudied as a “person” subject to suit under
§ 1983, it still would be entitled to Eleventh A&mdment immunity. The Eleventh Amendment
provides as follows:

The Judicial power of the United Statdsll not be constraeto extend to any

suit in law or equity, commenced or pegsited against one of the United States

by Citizens of another State, or by @é#hs of Subjects of a Foreign State.
U.S. Const. amend. XI. The immunity “barksalits, whether for injunctive, declaratory or
monetary relief, against the stated its departments, by citizensasfother state, foreigners or
its own citizens.” Thiokol Corp. v. Dept't of Treas., State of Mic®#87 F.2d 376, 381 (6th Cir.
1993) (citations omitted). The Eleventh Amendment does not apply where the State has waived

the immunity or Congress has abrogated the immuiity.The Sixth Circuit explicitly has held

for injunctive relief, would be a person under § 1988lEKenna v. Bowling Green State Univ68 F.
App’x 450, 456 n.1 (6th Cir. 2014guotingWill, 491 U.S. at 71 n.10). In this case, however, Sahm has
sued only Miami University and not any univiggofficials in their official capacity.
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that Miami University is an arm of the state entitled to Eleventh Amendment immunity.
McCormick v. Miami Uniy.693 F.3d 654, 661 (6th Cir. 2012).

Congress did not abrogate Eleventhékiment immunity when it enacted § 1983.
Harrison v. Mich, 722 F.3d 768, 771 (6th Cir. 201&)rt. denied134 S. Ct. 1023 (2014). The
Supreme Court has stated that “§ 1983 doesxylicitly and by cleatanguage indicate on its
face an intent to sweep away the immunityhef States|,] nor does it have a history which
focuses directly on the question of state liap#ihd which shows that Congress considered and
firmly decided to abrogate the Eleventh Amendment immunity of the Sta@aesefn v. Jordan
440 U.S. 332, 345 (1979). Courtstie Sixth Circuit routinely holthat public universities are
immune from 8§ 1983 lawsuits under the Eleventh Amendnfee¢e.g, McKenna 568 F.

App’x at 456-57 (finding, alteatively, that BGSU was entd to Eleventh Amendment
immunity from 8§ 1983 suit}johnson vUniv. of Cincinnatj 215 F.3d 561, 571 (6th Cir. 2000)
(finding the University of Cincinnati to be @nm of the state entitleéd Eleventh Amendment
immunity); Weaver v. Univ. of Cincinnatr58 F. Supp. 446, 449 (S.D. Ohio 1991) (“UC, an arm
of the State of Ohio, isnmune from suit.”).

Accordingly, the Court will dismisséh8 1983 claims against Miami University.

B. Title1 X Claims

Miami University concedes that the Elettedmendment does nbar Sahm’s Title IX
claims, but it nonetheless moves to dismissctaens for failure to state a claim upon which
relief can be granted.Title 1X of the Education Amendemts of 1972 provides generally that
“[n]o person in the United States shall, on theibaf sex, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination umyeeducation program or activity

receiving Federal financial assistance.” 20 0.8 1681(a). Sahm asserts claims for Title 1X

2 Congress explicitly abrogated a state’s Eleventh Amentimenunity in Title IX. 42 U.S.C. § 2000d-7(a)(1).
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under two separate theories diet erroneous outcome and deliaer indifference. (Doc. 1 at
PagelD 22-24.) In a typical erroneous outc@aee, the plaintiff “attack[s the] university
disciplinary proceeding on grounds of gender biasarguing that the plaintiff “was innocent
and wrongly found to have committed an offenséusuf v. Vassar Coll35 F.3d 709, 715 (2d
Cir. 1994). In the typical delibbate indifference case, “a pl&ifi seeks to hold an institution
liable for sexual harassment and [is required to] demonstrate theat official of the institution
who had authority to institute corrective maaes had actual notice of, and was deliberately
indifferent to, the misconduct.Mallory v. Ohio Univ, 76 F. App’x 634, 638 (6th Cir. 2003).
Miami University moves to dismiss thee@neous outcome Title IX claim arguing that
Sahm’s allegations are insufficient to raise darence of gender biag\ plaintiff bringing an
erroneous outcome claim must plead two eleméhjdacts sufficient tewast doubt as to the
accuracy of the outcome of the didmpry proceeding and (2) causatioviusuf 35 F.3d at 715.
The Court easily concludes that Sahm has plead#itient allegations of a flawed process to
cast doubt on the accuracy of the disciplinary proceedings. However, an erroneous outcome
claim also requires the plaintiffo demonstrate that the condudtthe university in question
was motivated by a sexual biadMallory, 76 F. App’x at 638. In Bierroneous outcome claim,
Sahm alleges that “[i]n virtulg all cases of campus sexualsoonduct,” the accused student is
male and the accuser is female. (Doc. 1 atlPag®8.) Sahm further alleges that he “was
fundamentally denied due process as to be Viytaasured a finding of guilt of a violation of the
Handbook” and that the “Disciplinary Board’sailgon reached was an erroneous outcome.”
(Id.) Miami University argues that Sahm has faite plead allegationshich plausibly state a

causal connection between Miabhiversity’s conduct and a biagainst male students.



The allegations of causation sufficient to statTitle IX claim can be similar to those
sufficient to state a Title Vidliscrimination claim, such as “statements by members of the
disciplinary tribunal, statemenly pertinent university officialgr patterns oflecision-making
that also tend to show the influence of gendéfusuf 35 F.3d at 7155ee also Mallory76 F.
App’x at 640 (applying th&usufstandard). The Sixth Circuit has noted that “one case by an
individual who was subjectively skatisfied with the result [@f disciplinary proceeding] does
not constitute a pattern of decisionmakingfallory, 76 F. App’x at 64@internal quotation
omitted);see also Doe v. Univ. of the SquiB7 F. Supp. 2d 744, 756 (E.D. Tenn. 2009)
(quoting and applyinlallory). Miami University argues that this case falls within the
parameters of an insufficieallegation as described Mallory—Sahm asserts that he was not
afforded due process at his hearing and malearbubstantiated leap the was discriminated
against on the basis of his gender.

Miami University also argues that the caseneterially distinguishable from a recent
case against Xavier University where the piidid sufficiently plead an erroneous outcome
Title IX claim. See Wells v. Xavier Unjv{ F. Supp. 3d 746 (S.D. Ohio 2014).Wells the
plaintiff alleged that he waslfely accused of sexual assault agaa female student by Xavier
and that he was wrongly expelled afteflawed discipliary proceedingld. at 747-48. He
alleged that the charges and disciplinargrivey against him arose in a context of an
investigation conducted by the @if# of Civil Rights (“OCR”) within the U.S. Department of
Education regarding Xavier's handling mfevious sexualssault allegationsld. at 747. He
alleged essentially that Xavier “made him intscapegoat” to demonstrate to the OCR its better
response to sexual assautl. The court agreed with the pl&ifis argument that his allegations

were sufficient to state an erroneous outcome Titlelaim insofar as he alleged that Xavier had



“react[ed] against him, as a male, to demonstmathe OCR that [Xavier] would take action, as
[it] had failed to in the past, agat males accused of sexual assaull.”at 751.

Sahm’s Complaint lacks allegations tiviami University had a pattern of
decisionmaking based on gender, that Miami ©rsity officials or dsciplinary board members
made comments demonstrating gender-based anantisat the disciplinary proceedings against
Sahm arose in the context of an OCR invesbgatgainst Miami Universy for its handling of
sexual assault charges. Impligitecognizing these deficienci€sahm attempts to bolster his
allegations of gender bias against Miami Unsvigrby referencing extrinsic evidence in his
opposition brief. (Doc. 10 at PagelD 67, 69,cB010-1 to 10-3.) The extrinsic evidence
includes two media reports from 2012 and 2018peetively, about alleged incidents of sexual
misconduct at Miami Universitgnd two internal Miami Univeity reports about university
policies for responding to sexual assault. ThemateMiami University reports are available to
the public on the university’s website.

Ordinarily, “[m]atters outside of the pleadinge not to be considered by a court in
ruling on a 12(b)(6) motion to dismissWeiner 108 F.3d at 88—-8%ee also Rondigo, L.L.C. v.
Twp. of Richmondb41 F.3d 673, 680 (6th Cir. 2011). A distcourt can convert a dismissal
motion to a summary judgment motion in ordecomsider extrinsic eviehce, but both parties
must be given the opportunity present evidenceseeFed. R. Civ. P 12(d). Sahm has not
moved to convert the pending dismissal motio a motion for summary judgment despite
relying upon extrinsievidence. The Court finds in these paifhe circumstances that it is in the
interests of justice to allow Sahm leave to amend his Complaint to incorporate allegations based
on the extrinsic evidenceseeCarpenter v. Kaiser Foundation Health Plan of Ohio, Jrido.

04CV1689, 2005 WL 1123611, at *5, 7.0N Ohio May 11, 2005) (susponte grantip leave to
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amend complaint). Sahm must allege facts setfficio state a plausible claim that a gender bias
against male students causeceammneous outcome in Sahndisciplinary proceeding.

Miami University also has moved to dismiss Sahm’s deliberate indifference Title 1X
claim primarily on the basis that the claim doesfit the facts alleged. Miami University
argues that deliberate indifference only isogized in the contextf claims for sexual
harassment. Sahm has alleged sexual distatmon in the manner in which the disciplinary
proceedings were conducted, but he hat alleged sexual harassment.

The parameters for a Title IX claim baseddatiberate indifference are unsettled within
the Sixth Circuit. At least ongdistrict court in the Sixth @uit has held that the sexual
harassment is a “critical component” ofile 1X deliberate indifference claimSeeUniv. of the
South 687 F. Supp. 22d at 757-58. A sister court@Sbuthern District of Ohio refused to
adopt the reasoning aiversity of the SouthSee Wells7 F. Supp. 3d at 751-52. TWéells
court recognized that sexual harassment is the “classic case of Title IX deliberate indifference[,]”
but it did not limit the deliberate indifferentigeory to only sexual harassment caddsat 751
n.2. TheWellscourt stated that a pldiff asserting a claim for dderate indifference under
Title IX “must ultimately show that an officialf the institution who had the authority to institute
corrective measures had actual notice of and failed to céneatisconduct, in this case the
alleged defective hearing.7 F. Supp. 3d at 751.

The Court need not resolve the parametessTfle 1X deliberate indifference claim at
this time. The Court is granting Sahm leavartend his Title IX claims. The Court will not
speculate as to the substance of an ameaeldzkrate indifference claim and whether it would

be sufficient to state a claim upon which relief can be granted.
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V. CONCLUSION

For the foregoing reasons, Defendant Mi&miversity’s Motion to Dismiss Plaintiff's
Complaint (Doc. 7) i$SRANTED IN PART AND DENIED IN PART. The Court dismisses
Sahm’s state law claims and his constitutiartaims asserted pursuant to 42 U.S.C. § 1983.
However, the Court grants Sahm leave to amesditle 1X claims. If Sahm fails to file an
amended complaint within one month of the datthisf Order, the Court shall dismiss the Title
IX claims as well for failing to allege that Miatdniversity acted against him on the basis of his
gender. Miami University retains the rigbtchallenge the sufficiency of any amended
complaint in a timely manner.

Additionally, the Preliminaryretrial Conference scheduledthis case for January 13,
2015 isVACATED and will be reset at an apprage time if necessary.

IT 1S SO ORDERED.

S/Susan J. Dlott
Judge Susan J. Dlott
United States District Court
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