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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
David Champness,
Case No. 1:14-cv-730
Plaintiff,
Judge Susan J. Dlott
V.
: Order Granting In Part and Denying In
J.D. Byrider Systems, LLC, : Part Defendant’s Motion to Dismiss or
: Stay Proceedings and Compel Arbitration

Defendant.

This matter comes before the Court on De#mnt's Motion to Dismiss or to Stay
Proceedings and Compel Arbiiien (Doc. 5). Plaintiff contds the Motion. For the reasons
that follow, the Motion will b6GRANTED IN PART , and this action wilBSTAYED pending
arbitration.

l. BACKGROUND

The instant action arises from Plaintifésmployment with and subsequent termination
from Defendant, J.D. Byrider Systems, LLC (“Byridet”Plaintiff David Champness was hired
as an account representative in February 281@ worked out of Byrider's Anderson, Ohio
branch throughout his tenuwatil his termination from employment on October 10, 2013.
(Compl., Doc. 1 at PagelD 2-3, {1 15, 27.)

Plaintiff filed the instant lawsuit on Septber 13, 2014. Plaintiff claims that during his
employment with Byrider, he was subjectedlisparaging comments regarding his age made by
his supervisor. I¢. at PagelD 3, § 17.) In May 2013, Pk#f was hospitalized for stroke-like

systems, and upon his returning to work wad bhe was “too old” to perform his jobld( at

PagelD 3, 1 23-24.) Plaintiff workedthout restrictions followig his return to work, but his

! Defendant asserts that the proper Defendant ircéisis is J.D. Byrider Sales of Indiana S, Inc., now
called J.D. Byrider Sales of Indiana S, LLC.
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supervisor questioned whether Plaintiff could ipuhe time and effort required by Byridedd (
at PagelD 3, 1 25.) Although he exceededshiss goals for the first eight months of 2013, on
October 10, 2013, Plaintiff was terminatedd. @t PagelD 3, 1 26—27Blaintiff now asserts
claims of age discrimination under state and fddava FMLA retaliation, disparate treatment,
and breach of contract. He seeks reinstatearahto recover lost pay and benefits, front and
back pay, compensatory damages, punitive damages, reasonable attorney’s fees and costs,
prejudgment interest, and all other legal andtefyle relief to which he may be entitled.

Shortly after Plaintiff filed his complaint, BeEndant filed a Motion to Dismiss or to Stay
the Proceedings and Compel Arbitration (DocoBXhe basis that Plaintiff is bound to multiple
agreements to arbitrate his claims. In suppbits position, Defendant attached the following
documents it contends contain an agreement by Plamarbitrate the claims at issue in this
litigation: (1) the J.D. Byrider CNA@pplication for Employment (“Employment
Application”), (2) the J.D. Byder Receipt & Acknowledgment ¢faving Read the J.D. Byrider
Employee Manual (“Acknowledgment Form”), and (3) the Employee Dispute Resolution Plan
(“Dispute Resolution Plan”).

Plaintiff completed his Employment Appditton prior to hireon January 17, 2012, which
contains the following languagegarding arbitration:

| agree that | will settle any and all atz8, disputes, or controversies arising out

of or relating to my application @andidacy for employment, term of

employment, and cessation of employrneith the Company, exclusively by

final and binding arbitration before a nealtarbitrator. By way of example only,

such claims include claims under fedestfte, and locatatutory or common

law, such as sexual harassment, the Bgscrimination and Employment Act,

Title VII of the Civil Rights Act of 1964as amended, including the amendments

of the Civil Rights Act of 1991, The Americamvith Disabilities Act, the law of

contract and the law of tort. Complete details of my agreement to submit these

claims to arbitration are contachén the Company’s Employee Dispute
Resolution Plan, which is availabfor my review upon my request.
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(Doc. 5-3 at PagelD 41.)

On February 20, 2012, Plaintiff also sigried Acknowledgment Form verifying he read
the Byrider Employee Manual. The AcknowledgmEatm includes a statement that Plaintiff
“understand[s] and agree][s] that disputes fred with the Company will be settled by binding
arbitration according to the Employee Dispute Résm Plan.” (Doc. 5-4 at PagelD 43.) The
same day, Plaintiff also signed the Dispute ReswiuPlan, which states it “is intended to create
an exclusive mechanism for the final resolutiomlbtiisputes falling within its terms.” (Doc. 5-
5 at PagelD 45.) The Dispute $ddution Plan also states:

This Plan applies to and binds the Company, each Employee who is in the
employment of the Company on or aftiee effective date of this Plan, and
applicant for employment who applied onafter the effective date of this Plan,
and the heirs, beneficiaries, successors, and assigns of any such persons. All
such persons shall be deemed parties to this Plan.

Except as provided for herein, this Plgpkes to any past, present, or future
legal or equitable claim, demand, or conersy, whether or not arising out of
the employment relationship, betweemgmsas bound by the Plan. The claims
covered by this Plan include, but aw&t limited to, claims relating to the
employment of Employee; claims relatingthis Plan; claims for wages or other
compensation due; claims for breach iy @ontract or covenant (express or
implied); tort claims, claims for disienination (including but not limited to,
race, sex, sexual orientation, religion, aa#l origin, age, marital status, sexual
or other harassment, disability or hata, or relation); claims for benefits or
other incidents of employment with t@®mpany, provided, however, that this
Plan does apply to claims relatingB®ISA-covered plans; and claims for
violation of any federal, ate, or other governmentalnastatute, regulation, or
ordinance, except claims exclutelsewhere by this Plan.

(Id. at PagelD 46.)
Defendant asserts that all three of thfore-mentioned documents constitute

valid agreements to arbitrate. In respor®®ajntiff argues the language of the Dispute



Resolution Plan is not enforceable, a positiensupports with his own Affidavit. (PI.
Aff., Doc. 9-3 at PagelD 96-10%.)
I. LEGAL STANDARD

Plaintiff’'s Motion to Dismiss or to Staye Proceedings and Compel Arbitration, made
pursuant to Rule 12(b)(1) and the Federal Arbarafct, 9 U.S.C. § 1, et seq. (the “FAA"), is
properly analyzed as a motitmcompel under the FAAStepp v. NCR Corp494 F. Supp. 2d
826, 828-29 (S.D. Ohio 2007) (motion to compeitaation is brought under 9 U.S.C. 8et,
seq, not Fed. R. Civ. P. 12(b)(1)). The FAA prowdéhat “a party to aarbitration agreement
that is aggrieved by another pastrefusal to submit an arbitral dispute to arbitration may
petition any federal court which would otherwisgve jurisdiction over #gnunderlying matter to
compel arbitration.”"Raasch v. NCRorp., 254 F.Supp.2d 847, 851 (S.D. Ohio 2003); 9 U.S.C.
8 4. Thus, the Court will first consider whetheg flarties’ agreement to arbitrate is enforceable
pursuant to the FAA.

Section 2 of the FAA states that an agredn@arbitrate “shall bealid, irrevocable, and
enforceable, save upon such grounds as eXaivah in equity for the revocation of any
contract.” 9 U.S.C. § 2. lexamining a contract, the Court:

first, must determine whether the pastegreed to arbitrate; second, it must

determine the scope of that agreemtnitd, if federal shtutory claims are

asserted, it must consider whet@amgress intended those claims to be

nonarbitrable; and fourth, if the coudrecludes that some, but not all, of the

claims in the action are subject to arditon, it must determine whether to stay
the remainder of the proceedings pending arbitration.

2 Plaintiff has requested oral argument on the instartoMo The Court granted PHiff's request to file a
surreply, and the issues have been fully briefed by both sides. Because oral argument would thet ressikition
of the Defendant’s Motion, Plaintiff's request for an oral argument is denied.
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Stout v. J.D. Byrider228 F.3d 709, 714 (6th Cir. 2000). “The FAA then contemplates a stay of
the proceedings in federal court, as comparatisimissal of the actioryntil such arbitration

has been had in accordance with the terms of the agreemRagsch254 F. Supp. 2d at 851
(citing 9 U.S.C. 8§ 3). Once it has been esthblisthat arbitration must be compelled, federal
courts have held that dismissdilthe action is approf@te where the language of the agreement
dictates the arbitrator’'segtision is final and bindingld.

“In evaluating motions or petitions to comgebitration, courts treat the facts as they
would in ruling on a summary judgment motioonstruing all facts and reasonable inferences
that can be drawn therefrom in a lightshéavorable to the non-moving partyld. At the
same time, the FAA manifests “a liberal fealgolicy favoring arliration agreements,
notwithstanding any state suldige or procedurgbolicies to the contrary” and “doubts
concerning the scope of arbitrable issues shbalresolved in favasf arbitration.” Moses H.
Cone Mem’l Hosp. v. Mercury Constr. Carg60 U.S. 1, 24-25 (1983)).

The validity of an arbitration agreementlistermined in accordance with state law.
Floss v. Ryan’s Family Steak Houses, 18&1 F.3d 306, 314-15 (6th Cir. 2000). Ohio has the
most significant relationship to the contract arelplarties when an arbitration agreement that is
the subject of a dispute between an employeénanemployer is allegedly formed in Ohio and
the employee’s employment and termination occur in O8®eMorrison v. Circuit City Stores,
Inc., 70 F. Supp. 2d 815, 821 (S.D. Ohio 1999).bAth are the case here, the Court will

interpret the contracts at issueaiccordance with Ohio law.



1. ANALYSIS
A. Agreement to Arbitrate Plaintiff’'s Claims

The Court finds that the parties entered tmto valid agreements to arbitrate Plaintiff's
claims: the Employment Applicaticand the Dispute Resolution PfarThere is no dispute
Plaintiff signed the Dispute ResolutioraRlon February 20, 2012 and the Employment
Application on January 17, 2012. (Dispute Resofuflan, Doc. 5-5 &agelD 46; PI. Aff.,

Doc. 9-3 at PagelD 98; Brtoyment Application, Doc5-3 at PagelD 42.)

There is also no dispute the claims ateéssuthis litigation a& covered by the broadly-
worded arbitration clauses in each agreemé&he Dispute Resolution Plan applies to “any past,
present, or future legal or etpble claim, demand or controversvhether or not arising out of
the employment relationship,” including “claimsating to the employment of Employee,”
“claims for breach of contractdnd “claim[s] for discrimination.”(Doc. 5-5 at PagelD 46.) The
Employment Application includesn agreement to “settle any and all claims, disputes, or
controversies arising out of oglating to my application or adidacy for employment, term of
employment, and cessation of employment whth Company” by arbitration, including claims
arising under “federal, statenclocal statutory law,” the Ageiscrimination and Employment

Act, and “the law of contract.” (EmploymeApplication, Doc. 5-3 aPagelD 41.) All of

% The Court rejects the argumenatlthe Acknowledgment Form iscantract. The Acknowledgment Form
expressly states the “Manual is not a contodie@mployment or contract of any kindSee Stanich v. Hissong
Group, Inc, No. 2:09-cv-0143, 2010 WL 3732129, at *4—6 (S.D. Ohio Sept. 20, 2010) (handbook did not create an
agreement to arbitrate whdte purported arbitration agreement expres&lyed it was not a contract). Moreover,
the Acknowledgment Form lacks mutuality of obligation, as only Plaintiff signed the document and as the alleged
agreement to arbitrate only applies to him, and not to Defen8aetid.2010 WL 3732129 at *5 (mutuality of
obligation requires both parties to be bound by the terms of a contract).
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Plaintiff's claims asserted in this litigationlage to his employment and are covered by the
express language of thedwarbitration agreements.

Plaintiff brings claims of age disanination under state and federal law, FMLA
retaliation, disparate treatmenindabreach of contract and does not argue that his claims do not
fall within the language of the pa$’ agreement. Agreementsatitrate employment disputes
are generally enforceable under the FAA, udohg employment discrimination and breach of
contract claims.Circuit City Stores, Inc. v. Adams32 U.S. 105, 109 (2001¢gilmer v.
Interstate/Johnson Lane Caorp00 U.S. 20, 35 (1991) (ADEA claim was subject to compulsory
arbitration pursuant to arbitration agreemeltprgan v. United Healthcare Services, Indq.
1:12-cv-676-HIW, 2013 WL 1828940, at *4 (SOhio April 30, 2013) (FMLA claim was
subject to arbitrationRaasch 254 F. Supp. 2d at 868 (ADEA and age discrimination claim
under Ohio law were governed by binding arbitration agreemesdjh v. Kenetic Concepts,

Inc., No. 1:06-cv-00525, 2006 WL 3337471, at *2 (S@hio Nov. 16, 2006) (claims for breach
of contract were subjetd arbitration pursuant to the partiegireement). Thus, the Court finds
the agreements to arbitrate in this casemlniguously encompass the dispute between the
parties.
B. Enforceability of the Dispute Resolution Plan

Although Plaintiff does not dispeiagreeing to arbitrate, aegues that the terms of the
Dispute Resolution Plan relating to fees argemses, discovery rules and venue selection are

unenforceable. Defendants argue that BHfacannot establish these provisions are

* The Employment Application has been found tahalid and enforceable @gment to arbitrateSee
McLean v. Byrider Sales of Indiana S, LING. 2:13-cv-00524-GLF-MRA, 2013 WL 4777199 (S.D. Ohio Sept. 5,
2013).
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unenforceable but regardless, any unenforcgaiolgsions are severable from the Dispute
Resolution Plan.
1. Prohibitive Cost-Shifting, Pay-to-Play, and Loser-Pays Provisions

The Court will first consider Plaintiff'sentral argument that the fees and costs
provisions of the Dispute Resoloii Plan render the entire agresrunenforceable and act as a
deterrent to him and other simrifasituated litigants. Thregrovisions are at issue: a cost-
shifting provision tying Plaintifis upward exposure for arbitratioeels and costs tbe greater of
$10,000 or ten percent the amount in controverggyato-play provisiomequiring Plaintiff to
tender an unknown securitieposit prior to arbitration, anda@ser-pays provision. Specifically,
Section 14, Fees and Expenses, states:

A. The parties shall equally share the aisany filing fee and the fees and costs
of the Arbitrator; provided, howev, that the Employee’s maximum
contribution shall be the greater of; $10,000.00 or (ii) 10% of the amount in
controversy. The Arbitrator has thathority upon motiomo further reduce
the Employee’s share of the costs and fees upon a showing of substantial
need,

B. Each party shall deposit funds or postestappropriate security for its share
of the Arbitrator’s fee, in an amoutt be determined by the Arbitrator, ten
days before the fitslay of the hearing,

C. Each party shall bear its own coatsl attorney’s fees; provided, however,
that the Arbitrator may award attorneyé&es and costs to the prevailing party
in accordance with ther@s of this Plan.

(Doc. 5-5 at PagelD 50, 14.) In addition, t8et13 of the Dispute Resolution Plan provides
that the Arbitrator may award attorneyées and costs to the prevailing party:

[u]pon a finding that a party has sustainis burden of proof on any dispute or
counterclaim, the Arbitrator may award sunbnetary or injuntive relief as may
be just and reasonable under applicddole In awarding relief, however, the
Arbitrator shall abide by this Plan and shall further adhere to the following
guidelines:

B. The Arbitrator may award any party rssasonable attorney’s fees and costs,
including reasonable exparssassociated with gduction of withesses or
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proof incurred in defending against gplite or counterclaitat is frivolous
or brought for the purpose of harassment.

(Id. at PagelD 50, 113.)

The Court will first consider the issue otthost-shifting and pay-to-play provisions of
the Dispute Resolution Plan. Atthhgh Defendant argues that tksue of arbitration fees and
costs is properly raised aftebdration, the issue isot premature. The Sixth Circuit has held
that “potential litigants must be given an ogpaity, prior to arbitation on the merits, to
demonstrate that the potentiakt®of arbitration are great@ugh to deter them and similarly
situated individuals from seeking ¥indicate their federal statutorights in the arbitral forum.”
Morrison v. Circuit City Stores, Inc317 F.3d 646, 663 (6th Cir. 2003) (en banc). Thus, if the
splitting of costs of the arbitral forum under tkems of an arbitratioagreement prevents the
vindication of a plaintiff’'s satutory rights, those rights maot be subject to mandatory
arbitration under that agreememd. at 658.

In determining whether the cost-shiftipgovision of an arbitration agreement is
enforceable, the Court must inquire into whettiee potential costs dadrbitration are great
enough to deter [potential litigants] and similasifuated individuals from seeking to vindicate
their federal statutory rights in the arbitral forumd. at 663. “Reviewing courts must ‘define
the class of ... similarly situated potentidigants by job descrtpn and socioeconomic
background,” and ‘look to averagetgpical arbitration costs’ wghted against ‘the potential
costs of litigation.” Mazera v. Varsity Ford Management Services, L5€5 F.3d 997, 1003
(6th Cir. 2009) (citingMorrison, 317 F.3d at 663—64.) “In shovthere ‘the overall cost of
arbitration, from the perspective thfe potential litigant, is greatéhan the coswf litigation in

court,” and the ‘additional expense ... would detdepbal litigants frombringing their statutory
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claims in the arbitral forum,’ the caeshifting provision is unenforceableld. at 1003 (citing
Morrison, 317 F.3d at 664.)

Plaintiff asserts in his Affidavihat he earned $29,000 in 2012 and $49,811.43 while
working for Byrider in 2012 and 2013 respective(fpoc. 9-3 at PagelD 97.) Following his
termination from employment, Plaintiff regeld unemployment benefits for approximately
seven months, which, after taxes and child suppambunted to less than $350 in benefits every
two weeks. Id.) On May 12, 2014, Plaintiff began a new job, for which his current salary is
$36,000 annually and his sole means of supptdt) [Thus, Plaintiff reresents a class of
account representatives who earn betw&#5)000 and $50,000 per year, who shoulder family
expenses, such as child support, and why fiaee a significant amount of unemployment
following termination from employment. As tiMorrison Court noted: “[r]lecently terminated, a
potential litigant must continu® pay for housing, utilities,dnsportation, food and the other
necessities of life in contemporary societgpiee losing [his] primar, and most likely only,
source of income.™orrison, 317 F.3d at 669.

The Court must also consider the costarbitration in this case weighed against the
potential costs of litigation. In this case, thisrao question that the costs of arbitration will
exceed the costs of litigation. Plaintiff estimates the costs and feesarbitration include
pre-arbitration conferences, régtion of discovery disputes, rtion practice, renting a venue,
travel, arbitration, and costs associated with the arbitraadtirdy a decision. (Doc. 9-3 at
PagelD 100.) Based upon Plaintiff's reséai@rbitrators on the AAA panel often charge $300
to $500 per hour on pre-trial issuesda1,250 to $1,5000 daily for arbitratiorid.] Applying

those rates, Plaintiff estimatestlan arbitrator’s fees inithmatter could fall between $5,500 to
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$7,000 for ten hours of work on pre-trial mattensg two days of arbitration and decision
writing. (Id.)

Pursuant to the terms of the Dispute ResmiuPlan, Plaintiff facepaying the greater of
$10,000 or ten percent the amount of controvershitoshare of arbitration fees and costs.
Unlike litigation, he must also pay-to-play and pastundetermined amount in security ten days
prior to arbitration. In shorthere is no way for Plaintiff tdetermine his maximum upwards
exposure to realistically assess hrbitration cost. But for ¢hsake of completeness,
based upon his current demand of $250,000, ffarcurrent maximum exposure is $25,000.
Plaintiff’'s upwards exposur@nges upon his demand and estimataochages, so this upwards
exposure is subject to change. In contrastebtaipon Plaintiff’'s currergnd modest estimation
of arbitration expenses, Plaintgfshare for the cost of arbiti@n could be at least $2,750, which
is approximately thirteen perceuithis Plaintiff’'s current incomeThis amount is particularly
burdensome considering Plaintiff’'s unemploymeiibfeing his termination from employment.
Moreover, Plaintiff has no way to estimate #xpense of a security deposit required to be
posted in advance of arbitration. In contrast,riRiffiis litigation costs, aside from the work of
his counsel, include a $400 filifige and exclude the cost of a security deposit or decision-
maker’s time. It is clear thatdhcosts of arbitration are a sigo#nt and intentional deterrent to
filing a claim.

Plaintiff filed this litigation because hegares the costs of arkation exceed his limited
financial resources and act adederrent for pursing his claimhe Court agrees. Both the
cost-shifting and pay-to-play provisions are clear efforts to deter Plaintiff and other similarly
situated litigants from seeking redress and enforcing their statutory rigbtt.egregious is the

fact that Plaintiff's share drbitration costs is tied dirdg to his own demand. This is
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particularly nefarious consideg the greater a potential liagt may have been harmed, the
greater his arbitration cost exposure will be.ugithe Court is satisfied Plaintiff has met his
burden in demonstrating thaetheavy-handed cost-shifting apaly-to-play arrangement in the
arbitration agreement would dete substantial number of siarly situated persons from
attempting to vindicate their stabry rights in an arbitral fora, thus rendering the provisions
unenforceable.

The Defendant argues that Plaintifhoat show that the arbitration would be
prohibitively expensive because he bears thddunf showing the likelihood of incurring the
costs of arbitration. Under Section 14(A) oé thispute Resolution Plafft]he Arbitrator has
the authority upon motion to further reduce Eraployee’s share of the costs and fees upon a
showing of substantial need(Doc. 5-5 at PagelD 50.) Mazerg the plaintiff, who had signed
an agreement to arbitrate, was able to recuisstmployer waive the $BG@rbitration filing fee
by submitting a request to his general manager, and there was evidence that the defendant
employer would likely grant the plaintiff's geest. 565 F.3d at 1000, 1004-05. Thus, the Court
found that the plaintiff had not met his burdd#rdemonstrating he was likely to incur
substantial, prohibitive feas pursuing arbitrationld.

By contrast, the language of the fees axylenses provision diie Dispute Resolution
Plan is significantly more burdensome. The ptiékifees at issue afar greater than the $500
filing fee at issue iMazera as Plaintiff must bear the greabf up to $10,000 or ten percent of
the amount in controversy and pay a security depmbe determined by the arbitrator ten days
prior to the hearing. While the arbitratorymaduce Plaintiff's sharof fees, there is no
evidence to suggest that Plaintifbuld meet the “substantial needastard or that the arbitrator

is authorized to waive all fe@s their entirety. There issbd no method by which the Plaintiff
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may request a waiver of the pay-to-play secutéposit. Moreover, Defendant’s statement that
it “may not object” to a request for a reductiorfees is not evidence that a request would be
granted. Thus, this case is not analogouddrerg and Plaintiff has met his burden that he is
likely to incur significant, prohihive costs if he filed for arbiation pursuant to the parties’
agreement.

The Court now turns to the loser-pays praxisi of Sections 13(Bind 14 of the Dispute
Resolution Plan. These provisicaa® unenforceable as they preirecovery to a successful
defendant-employer that was not intended under the FMReher v. Eskco, IncNos. 3:08-cv-
325, 3:09-cv-209, 2009 WL 2176060, at *8 (S.D. OQhuty 21, 2009) (adopting magistrate’s
report and recommendation that lepays provision in the arbdtion clause was unenforceable
because it provided recovery to the defendampeyer not extended to FMLA defendants under
the statute).

As such, the cost-shifting, pay-to-play, doser-pays provisions of Section 13(B) and 14
are unenforceable.

2. Restrictive Discovery Limitation

Plaintiff also contends that the limit on thember of interrogatories is unenforceable.
Section 10(B)(2) of the Dispute Raution Plan states as followsThe Arbitrator shall have
discretion to determine the form, amount, amdjfrency of discovery, subject to the following
guidelines: . . . Each party may propound onetab more than ten interrogatories, including
subparts. Additional interrogatories maygrepounded only upon a show of good cause.”
(Doc. 5-5 at PagelD 48.) Plaifitdoes not cite any authority in support of his argument, while
Defendant argues that Plaintiff has not madg showing he would need to propound greater

than ten interrogatories or that the arbitratould refuse a request to do so. Defendant also
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argues that the Dispute ResalutiPlan calls for discovery to be conducted “in accordance with
the Federal Rules of Civil Proce@usubject to any resttions imposed by # Arbitrator of the
Plan.” (d. at PagelD 48.)

The Sixth Circuit has held that limitationa discovery in the arbitral forum do not
prejudice an employee’s abilitg prove his statutory claimdHowell v. Rivergatdoyota, Inc,
144 Fed. App’x 475, 480-81 (6th Cir. 2005) (halglthat a limitation on discovery was not
likely to prejudice the employee’s ability prove his statutory claims). kowell, the Court
rejected the plaintiff's argument that the s’ limited discovery procedure, which permitted
additional discovery upon a showing of good causeyegted the plaintiff'ability to prove his
statutory claims.Id. at 481. Similarly, the Court is not peasled that Plaintiff will be unable to
vindicate his statutory rightsith the applicable reducedsdiovery imposed by the Dispute
Resolution PlanSee alsd’rasad v. General Elec. GdNo. 2:13-cv-272, 2014 WL 934577, at
*4 (S.D. Ohio Mar. 10, 2014) (limit on pre-trial deery not restrictive where arbitrator had the
authority to order additional discovery necessanaftull and fair exploration of the issues in
dispute). As such, the Court finds that the discgyprocedures of the Plan are enforceable.
3. Inconvenient Forum

Plaintiff argues that the fomu selection of Indianapolispdliana established by Section 9
of the Dispute Resolution Plan is unenforceable. He argues that the forum is inconvenient and
will cause greater expense to him, as he is located and worked in Cincinnati, Ohio, which is more
than three hours away fromdianapolis. In responding tod#itiff's argument, Defendant
stated that it is willing to hold the arbitrationCincinnati, Ohio. (Doc. 13 at PagelD 125)

(“Byrider would be willing to hail the arbitration hearing in @iinnati if Plaintiff would so
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prefer.”) As the Defendant’s offer addressesRlantiff's concerns abdicost and convenience,
the Court orders that the parties’ aréiion be held ifCincinnati, Ohio.
4. Limitation on Remedies

This Court also finds that the Dispute Reason Plan’s limitation on remedies violates
established precedent of this Circuit. Sec6@) of the Dispute Resolution Plan prohibits
recovery of punitive damages, iastates, “[yJou may not seek ptine damages to any statutory
claim relating to your employment or terminatioreofiployment.” (Doc. % at PagelD 47.) In
Morrison v. Circuit City Stores, Inc317 F.3d 646, 670 (6th Cir. 200&)ted by both parties
throughout their briefing, the Court held thataabitration agreement curtailing a Title VII
plaintiff's remedies “undermine[djoth the remedial and deterrgminciples of Title VII,” and
was unenforceable. Specifically, the limitationremedies “eviscerate[d] Congress’s intent to
utilize punitive damages as a tool for combating discriminati¢eh.’at 672.

Section 6(B) of the Dispute ResolutiormPlundermines the remedial purposes @O
Rev. CoDE Chapter 4112, which authorizes an award of punitive damages in civil employment
discrimination contexts. Aslorrison noted, “[i]t is well-establishéthat ‘a party does not forgo
the substantive rights afforded by [a] statute [whke agrees to arbiteaq statutory claim but]
only submits to their resolution in an arbl, rather than a judicial, forum.’td. at 670 (citing
Gilmer v. Interstate/Johnson Lane Cqrp00 U.S. 20, 26 (1991)). The critical issue is not
whether a claimant may attasome of the remedies under 8tatute but whether the limitation
on remedies at issue “undermines the rights protected by the sthtute.”

OHIo Rev. CoDE § 4112.99 authorizes an awardoohitive damages in civil employment
discrimination contexts, including age discrimination casefice v. CertainTeed Corp704

N.E.2d 1217, 1218 (Ohio 199%ee Johnson v. Con-Way Freight,.Indo. 4:10cv2167, 2010
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WL 4735754, at *1 (N.D. Ohio 2010) (notingi@ Rev. Cobe Chapter 4112 permits recovery
of front pay, back pay, and other compensattamages, as well as punitive damages and
attorney’s fees). In addressing the issue of whethep Rev. CODE § 4112.99 authorizes an
award of punitive damages in civil employmegcrimination contexts, the Ohio Supreme
Court issued a resounding “yes,” noting the statute is remedial in nature but also possesses a
“deterrent component concerned with preuensocially noisome business practiceRite
704 N.E.2d at 1218, 1220-21. Plaintiff’'s age dmmation claim under state law is brought
under G110 ReEv. CoDE 88 4112.14 and 4112.99, and he seeks to recover punitive damages.
Thus, consistent witMorrison, the Dispute Resolution Plan’s limitation of punitive damages
undermines the rights protected by the Ohio BeviCode. As such, this Court finds that
Section 6(B) of the Dispute Resolution Plan is not enforceable.
C. Severability

The parties diverge on the issue of whethenthenforceable provisions of the parties’
Dispute Resolution Plan should evered or render the entPé&an unenforceable. Under Ohio
law, whether unenforceable prowiss render the entire agreement unenforceable or are properly
severed is determined by timent of the partiesMorrison, 317 F.3d at 674—75 (citinfpledo
Police Patrolmen's Ass'n v. City of Toleéd,1l N.E.2d 799, 803 (Ohio App. 1994ppeal
denied, 639 N.E.2d 795 (Ohio 1994)). Sectiondf@he Dispute Resolution Plan states:

Each provision and individual covenanttbis Agreement is severable. If any

court or other governmental body of cong#tjurisdiction shidconclude that

any provision or individal covenant of this Agreement is invalid or

unenforceable, such provision or individealvenant shall be deemed ineffective

to the extent of such unenforceabiltythout invalidating the remaining

provisions and covenantsreender. The court shaéver the unenforceable
provision and enforce the remder of this Agreement aride Arbitration Rules.
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(Doc. 5-5 at PagelD 50.) Thuke language of the Dispute Regaln Plan clearly states that
even if some provisions are found to be unenforegas in this case, they are properly severed,
and the remainder of the agreement is to be enforced.

Severability in this context is consistemth the precedent in this Circuit. Morrison,
the Court found both a cost-shifting and limitatmmremedies provisions to be unenforceable,
and held that severance of the unenforceataeisions was permissible. 317 F.3d at 674.
Later, inScovill v. WSYX/AB@25 F.3d 1012, 1016 (6th Cir. 2005), the Court examined a
district court’s decision to sevenenforceable provisions of an arbitration agreement, and noted
that the language of the two severability clawassue left “little to doubt” as to whether the
parties intended the enforceable provisions tedwered. The Court alsejected the plaintiff's
argument that severance was not permissible because there were multiple unenforceable
provisions, findingMorrison instructive. Id. at 1016-17. The Court hefdw]e do not think the
Plaintiff has presented enough evidence to showthiesagreement in this case is one where the
unenforceable provisions are so overwhelmingpdtaint’ the rest of the agreementld. at
1017.

The facts of this case are not distinguish&pleugh to allow this @urt to conclude that
the unenforceable provisions so tdime entire Dispute Resolution Plan as to render it entirely
unenforceable. The Court concludes it niabbw Sixth Circuit precedent and sever the
unenforceable provisions of the Dispute ResotuPlan and enforce the remainder of the

agreement.
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D. Unconscionability

Plaintiff alternately argues that the eatDispute Resolution Plan is unconscionable
under Ohio law. Under Ohio law, the unconseioility doctrine consistsef both substantive
unconscionability, or “unfaiand unreasonable contraetms,” and procedural
unconscionability, or “individualized circumstarsceurrounding each of the parties to a contract
such that no voluntary meetiiog the minds was possible Scovill 425 F.3d at 1017 (citing
Jeffry Mining Prods., L.P. v. Left Fork Mining C@58 N.E.2d 1173, 1181 (Ohio App. 2001)).
Both procedural and substantive unconsciornghitiust be established to find a contract
unconscionableld.

Plaintiff cannot meet the threshold for dditshing procedural unconscionability, nor
does he cite any case law to demonstrate the ¢ddtis case rise togHevel of procedural
unconscionability under Ohio law. In determigwwvhether procedural unconscionability exists,
“Ohio courts look to ‘factors bearing on thedative bargaining positroof the contracting
parties, including their age, education, intelhge, business acumen and experience, relative
bargaining power, who drafted the contract, Wbethe terms were explained to the weaker
party, and whether alterations iretprinted terms were possible.ltl. (citing Cross v. Carnes,
724 N.E.2d 828, 837 (Ohio App. 1998)).

Plaintiff states that he did not have an opoaity to review the costs or fees he was
expected to pay in the event he soughiteation under the agreemt, and he has no
recollection of signing the DispaiResolution Plan. (Doc. 9-3 at PagelD 98.) These facts are
not sufficient evidence of pcedural unconscionabilitySeeVanyo v. Clear Channel

Worldwide 808 N.E.2d 482, 486 (Ohio App. 2004) (thesas no record evidence to allow the
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court to conclude that the phiff was unaware of the impaof the agreement or otherwise
limited in understanding its impact, particljaas the agreement itself contained an
acknowledgment that she was gitae opportunity to discuss the agment with an attorney).

Here, as irVanyq the language of the Dispute Resmln Plan includes a statement that
the signing party has an opportiyntio consult an attorneyDoc. 5-5 at PagelD 45.) The
Dispute Resolution Plan also includes SectionSigcial Provision For Persons Over 40, which
provides for twenty-one days to consider theeagnent and seven days to revoke signatude. (
at PagelD 51.) Moreover, tiaspute Resolution Plan is dradftén regular font, conspicuously
labeled on the first page as “EMPLOYEESPUTE RESOLUTION PLAN” and lacks any
hidden or fine print.SeeTaylor Bldg. Corp. of Am. v. Benfiel@84 N.E.2d 12, 23 (Ohio 2008)
(finding arbitration agreement wast procedurally unconscionabAhere font size was standard
and not hidden, plaintiffs initialed and sigrthé agreement, and there was no evidence of
plaintiffs being rushed throughview of the contract or begnprevented from consulting an
attorney). Thus, the Court cdades that based on the recdttkre is insufficient evidence to
establish procedural unconscionalikxisted in this case.

Because unconscionability requires both procedural and substantive unconscionability,
the Court need not consider Plaintiff's argumeat the Dispute ResolutidPlan is substantively
unconscionableSee Scovill425 F.3d at 1018. Thus, there islifficient evidence to establish
the Dispute Resolution Plan wasconscionable under Ohio law.

IV.  CONCLUSION

For the foregoing reasons, the Court findsrRifiihas agreed to arbitrate his claims and

therefore must be compelled to do so. AshsiDefendant’s Motion to Dismiss or to Stay

Proceedings and Compell#itration (Doc. 5) iISSRANTED IN PART AND DENIED IN
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PART. The Court finds that Sections 6(B), 13(Bhd 14 of the Dispute Resolution Plan are
unenforceable and are therefore severed from the Dispute Resolution Plan. The Court
COMPELS ARBITRATION of the instant dispute pursudntthe terms of the Dispute
Resolution Plan sans the unenfaiske provisions. The Court findr orders thahe arbitration
occur in Cincinnati, Ohio. Pursuant to Sextl1 of the Dispute Resolution Plan, the AAA
Employment Dispute Resolution Rules shall agplthe fees and costs of this dispute.

The Court has discretion to stay or dismiss the instant m&es0 U.S.C. § 3
(mandating courts to stay proceedings pending completion of arbitratiengel v. Cargill, Inc.,
No. 99-3199, 1999 WL 993775, at *4 (6th Cir.tOr9, 1999) (permitting courts to dismiss
actions in which all claims are referred to additin). Under the factsf this case, the Court
finds that staying Plaintiff's claim will promofadicial economy. Accordingly, this action is
STAYED pending arbitration.

IT IS SO ORDERED.

S/Susan J. Dlott

Judge Susan J. Dlott
Lhited States District Court
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