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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

VALLEY FORCE INSURANCE Case No.: 1:14v-792
COMPANY,
Plaintiffs, Judge Michael R. Barrett
V.

FISHER KLOSTERMAN, INC.,
Defendant

OPINION AND ORDER

This matter is before the Court on Plaintiff Valley Forge Insurance Coytgpéivalley
Forge”) Motion to Dismiss Count VI (Bad Faith) of Defendant Fisher Ktoste Inc.’s (“FKI”)
Counterclaim. (Doc. 55). FKI has filed a response in opposition (Doc. 57), and Valigy
has filed a reply (Doc. 58).

l. COUNTERCLAIM ALLEGATIONS

FKI asserts counterclaims for (1) a declaratory judgmentdagathe duty to defend; (2)
a declaratory judgment regarding an impliedact contract; (3) a declaratory mihent
regarding unjust enrichment; (4) a declaratory judgment regarding quantuuit; ni®) a
declaratory judgment regarding the duty to cooperate; and (6) bad faith. (Doc. 54). The focus of
Valley Forge’s motion is on FKI's counterclaim for bad faith.

FKI makes numerous allegat®wmwith respect to the underlying Valeswt, theinsurance
policies the negotiations between the parties, and FKI's coopera{iboc. 54, Pagel@149-
70). For the sake of brevity, those allegations are incorporated bgnesdenere Relating to the
bad faith counterclairapecifically FKI states

156.There is coverage for the Valero Suit under the Policies
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157. Valley Forge’'s August 30, 2013 letter states that Valley Forge
“concludel[s] that FKI assumed responsibility for only one of the two possible
contracts for products possibly at issue at the Paulsboro refinery. [Valley
Forge] further conclude[s] that FKI did not assume the contracts for the
products at issue in the Valero Suit at the Texas City and Houstorrieine

As to the contract for products at issue at the St. Charles refinery, thatctontr
was entered into after the APA and therefore, [Valley Forge] concludhefis] t
FKI is responsible for the products which are the subject of the St. Charles
contract!

158. Valley Forge’s August 30, 2013 letter further states that Valley Forge
“conclude[s] that BFK retained the liabilities for the products which are the
subject of one contract at the Paulsboro refinery, the one contract at ifseie at

Texas City refingy, and both contracts at issue at the Houston refinery.”

159. The aforementioned statements made by Valley Forge in its August 30,
2013 letter constitute party admissions.

160. The Valero Suit trial court's August 26, 2014 order denied FKI's
summary judgreant motion concerning economic loss with respect to the
Paulsboro refinery.

161. Valley Forge was aware that there was a risk that the Valero Suit trial
court's August 26, 2014 order grantikgKl's summary judgment motion
concerning successor liability fahe Texas City and Paulsboro refineries
would be reversed on appeal.

162. Valley Forge nonetheless improperly and unreasonably denied coverage
for the settlement between FKI and Valero.

163. Instead, Valley Forge sued FKI for reimbursement of defensts emd
now seeks to take advantage of its policyholder FKI by arguing that FKI
should be bound by its arguments in the Valero Suit.

164. Valley Forge is using this strategy to attemptféoce FKI to repay
defense costs which Valley Forge had a duty to pay under the Policies.

165. FKI fully cooperated with Valley Forge in the defense of the Valero Suit
and was successful with respect to the defense of the Valero Suit.

166. FKI commenced a lawsuit against BFK in order to preserve the statute of
limitations with respect to potential claims against BFK for indemnity under
the APA and tendered the prosecution of that lawsuit to Valley Forge.

167. Valley Forge has not responded to the tender of the suit against BFK].]



168. FKI also has offered to transfeo WValley Forge its rights to
indemnification claims against Valtech to Valley Forge for costs incurred in
the Valero Suit.

169. Valley Forge has not responded to this offer.

170. Valley Forge commenced litigation against FKI in order to force FKI to
repay amounts that Valley Forge should attempt to recover from Valtech or
BFK.

171. Indeed, prior to the trial court's summary judgment decision in the
Valero Suit, Valley Forge and FKI had tentatively agreed that theyldv
pursue BFK and Valtech together.

172. Valley Forge has made baseless allegations that FKI failed terat®p
as required by the Policies when Valley Forge is fully aware that FKI
cooperated fully with Valley Forge in the defense of the Valero Suit.

173. Valley Forge has purposefullyiléal to allege the existence of facts
bearing on its claims, including that FKI explicitly rejected Valley Farge
purported reservation of the right to recoup defense costs in the event the
Valero Suit was not covered by the policies.

174. In its August 30, 2013 letter, Valley Forge stated that it concluded that
FKI had responsibility for one of the two contracts at issue for the Paulsboro
refinery.

175. The statements made by Valley Forge in its August 30, 2013 letter
constitute party admissions that Valley Forge believed that FKI was liable for
one of the two contracts at issue in the Valero Suit for Valero’s Paulsboro
refinery as well as the contract for the St. Charles refinery.

176. Accordingly, Valley Forge had, and conceded that it had, a duty to
defend the Valero Suit.

177. In commencing litigation against FKI, Valley Forge actubdg the
ulterior motive of forcing FKI to forego the coverage purchased under the
Policies and forcing FKI to pay back defense costs via settlement. This
improper ltigation strategy effectively eviscerates the coverage provided by
the Policies, for which CECO has paid substantial premiums.

178. In commencing litigation against FKI and seeking recoupment of the
defense costs paid to defend FKI in the Valero Suit, Valley Forge has
arbitrarily and capriciously denied FKI the benefits FKI contracted faeu

the Policies.

179. Valley Forge’s conduct is not reasonably justified.



180. Moreover, in engaging in the aforementioned wrongful conduct, Valley
Forge has acteth conscious disregard for the rights of FKI and has caused
substantial harm to FKI.

181. By reason of the foregoing, FKI is entitled to compensatory and punitive
damages, in an amount to be determined at trial, attorneys’ fees and costs, and
pre- and posjudgment interest.

(Doc. 54, Pageld 21704).

Il. MOTION TO DISMISS STANDARD

When reviewing a motion to dismiss for failure to state a cfaimsuant to Fed. R. Civ.
P. 12(b)(6) this Court must “construe the complaint in the light most favorable to the plaintiff,
accept its allegations as true, and draw all reasonable inferences in favor pé&itiif.”
Bassett v. Nat'l Collegiate Athletic Ass®28 F.3d 426, 430 (6th Cir. 2008) (internal quotations
omitted). To properly state a claim, a complaint must contain a “short and ptamesté of the
claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(Z)o Survive a
motion to dismiss, a complaint must contain (1) ‘enough facts to state a claim to rdlisf tha
plausible,” (2) more than ‘a formulaic recitation of a cause of actionwmezits,” and (3)
allegations that suggest a ‘right to relief abawspeculative level.”” Tackett v. M&G Polymers,
USA, LLC 561 F.3d 478, 488 (6th Cir. 2009) (quotidegll Atlantic Corp. v. Twomb)y650 U.S.
544 (2007)). “A claim has facial plausibility when the plaintiff pleads factuakobthat allows
the court to draw the reasonable inference that the defemsidisble for the misconduct
alleged.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009).

“When a court is presented with a Rule 12(b)(6) motion, it may consider . . . exhibits
attached to defendant’s motion to dismiss so long as they are referred to ijotaldot and
are central to the claims contained thereigvlin v. Kalm 531 F. App’x 697, 703 (6th Cir.
2013) (quotingBassett 528 F.3d at 426). However, “[w]hile documents integral to the

complaint may be relied upon, even if they ao¢ attachd or incorporated by referencé must
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also be clear that there exist no material disputed 9ssufact regarding the relevance of the
document.” Mediacom Southeast LLC v. BellSouth Telcoms., 6%2 F.3d 396, 400 (6th Cir.
2012) (nternal citationsinternal quotations, andternal alterations omitted).

1. ANALYSIS

An insurance company has a duty to its insured to act in good faith in the handling and
payment of claims of the insuretHoskins v. Aetna Life Ins. G& Ohio St. 3d 272, 276 (1983)

A lack of good faith in the handling and payment of claims by the insurance company cauld be
basis for a bad faittort claim against it.1d. In a bad faith action, the insurer’s liability is not
dependent on aréach of the insurance contradkerken v. State Auto Ins. Cdlo. 13CA14,
20140hio-4428, 1 46 4th Dist. Sept. 8,2014) (citing Captain v. United Ohio Ins. CoNo.
09CA14, 20160hio-2691, | 22 (4th Dist. 2010)). “Rather, the liability arises from the breach
of the positive legal duty imposed by law due to the relationships of the partizsKen 2014
Ohio-4428, 1 4dqciting Hoskins 6 Ohio St. 3d at 27&aptain 20100hio-2691,  46).

An insurer is not exposed to a bad faith claim simply because it denied a claim for
benefits,acted negligently, or made a bad judgméddbskins 6 Ohio St. 3d at 2787; see also
Rauh Rubberinc. v. Berkshire Life Ins. Cp.No. 984122/984244, 1999 U.S. App. LEXIS
34043, at *67 (6th Cir. Dec. 16, 1999%challer v. Nat'l Alliance Ins. Cp496 F. Supp. 2d 89
899900 (S.D. Ohio 2007)Rather, he Ohio Supreme Court uses the “reasonable justification”
standard in bad faith cases, regardless of whether the allegations are predi¢cheethsmer’s
refusal to pay a claim, refusal to defetalinsured against a thighrty claim, or other action or
inaction in handling the claimGerken 20140hio-4428, § 47 (citingCaptain 20160hio-2691,

1 29);see also Zoppo v. Homestead Ins.,@a. Ohio St. 3d 554aragraph one of the syllabus

(1994). An insurer lacks reasonable justificatiomly when it acts in an arbitrary and capricious



manner. Gerken 20140hio-4428, | 48 (citingcaptain 20100hio-2691, Y 30Hoskins 6 Ohio
St. 3d at 277);see also Zoppo71l Ohio St. 3d at 554.“Arbitrary” means “involving a
determination made without consideration of or regard for the facts, circumstixedsules,
or procedures[.]”Black’s Law Dictionary(10th ed. 2014). “Capricious” means “characterized
by or guided by unpredictable or impulsive behavior; likely to change one’s mind suddenly o
behave in unexpected ways” or “contrary to evidence or established rules ofBgK's Law
Dictionary(10th ed. 2014).

The parties’ briefings on the motion to dismiss raise multiple issues, whicddrssed
below.

A. Valley Forge’'sLiability for “Denial” of Coverage for Settlement with Valero

Valley Forge argues that FKI's allegations fail to demonstrate that Vallee Fartright
denied coverage to FKI for the settlement between FKI and Valero. It centkat the
allegations instead show that Valley Forge asked the Court to declarartles’ respective
rights as to the duty to indemnify. It further points out that FKI had no legal abligat pay
Valero damages because the Texas court granted dkimary judgment as to the three
refineries remaining at issue.

FKI responds that its “bad faith claim is not based on Valley Forge’s refusal tanifge
FKI and FKI has chosen not to seek recovery from Valley Forge for the setthestieivalero.”
(Doc. 57, Pageld 2414). It states that it therefore need not allege that Valleydenigd its
claim in order to survive a motion to dismiss.

Valley Forge replies that FKI incorrectly represents that its bad faitim ¢g&anot based
on Valley Forge’s refud to indemnify FKI for the Valero settlement amount, pointing to the

allegation at paragraph 162 of the counterclaim.



The Court agrees with Valley Forge that FKI's bad faith claim as set forthein th
counterclaim appears to be based, at least in pavtalbey Forgeés denial of indemnification for
the settlement between FKI and Valero. FKI's retreat from that position inefsgris noted,
but the Court nonetheless will proceed to address the issue as alleged in thelaounterc

Based upon the allagjons set forth in the counterclaim, tBeurt finds that the facts
allegeddo no plausibly show that Valley Forge acted without reasonable justification to the
extent it can be said that it denied indemnification for the settlement between FKalanad. VA
denial of coverage alone is insufficient to support a claim for bad faltskins v. Aetna Life
Ins. Co, 6 Ohio St. 3d 272, 2767 (1983);see also Rauh Rubber, Inc.Berkshire Life Ins. Cp.
No. 984122/984244, 1999 U.S. App. LEXIS 34043, at-76(6th Cir. Dec. 16, 1999Fchaller
v. Nat'l Alliance Ins. Cq.496 F. Supp. 2890 899900 (S.D. Ohio 2007). None of the
allegations plausibly showalley Forgehad no reasonable justification for any such denial of
indemnification. Indeed;KI's allegations indicate that all claims in the Valero suit against FKI
were dismissed, eign by Valero or through the judgments of the Texas court. (Doc. 54, Pageld
215254). In other words, FKI had no actdadal obligation to payaleroany sum of money
based upon a liability determinati@t the time it entered into the settlement. Gitleat the
Texas case concluded as to FKI without any finding that FKI was liablaleyd/ Valley Forge
would have had a reasonable justification for its position that it had no duty to inddtihify
even if that position ultimately wa®und to beincorect. Nothing presented by FKI would
demonstrate that Valley Forge’s position in that regard was clearlyppodad by either the

facts or the law.



Accordingly, the bad faith claim is dismissed to the extent it is based upon Vaitlgpy'$
bad faith deral of indemnification for the settlement between FKI and Vatero.

B. Bad Faith in Filing a Declaratory Judgment Action Against FKI

Thefiling of a declaratory judgment action pursuant to the Declaratory Judgkoerz8
U.S.C. § 2201(a), to determine the parties’ respective rights and obligations under arcéensura
policy is permissible and is a procedure that insurers are encouraged to pursselie r
disputed coverage issueSeeWestern World Ins. Co. v.ddy, 773 F.3d 75576163 (6th Cir.
2014); Assurance Co. of Am. v. Cont’l Dev. & Cansinc., 392 F. App'x 472, 475 (6th Cir.
2010). To satisfy its burden at this stage with respect to itsfagl claim, FKI must have
allegedfacts that plausibly show that Valléyorge could not have reasonably believed that a
controversy exists to support the claims asserted in this & oppo v. Homestead Ins. Co.
71 Ohio St. 3d 55 554 (1994) see also Arrowhead Inder@o. v. Lubrizol Corp.No. 1:10cv-
2871, 2011 U.S. Dist. LEXIS 88480, at *13 (N.D. Ohio Aug. 10, 2011) (“To show that [the
filing of a declaratory judgment action] was not reasonably justified, [theadk must attge
facts to show that [the insurer] could not have reasonably believed that a controvgisyoe
support this lawsuit.”).

1. Duty to Indemnify

Valley Forge argues that the pleadings do not plausibly show that it lackedanable

belief as to the existence of a controversy as to the duty to indemthifgrguesthat the

! To the extent that Valley Forge argues, however, that an actual denial chgm\(ee., breach of contract) is
necessary to proceed on a bad faith claim, the Court disagreestatddsuprg abad faith claim is not dependent
on a breach of the insurance contra@erken v. State Auto Ins. C®lo. 13CA14, 2014hio-4428, 1 46 (4th Dist.
Sept. 8, 2014) (citingaptain v. United Ohio Ins. CoNo. 09CA14, 201@hioc-2691, T 22 (4th Dist. 201Q)3ee
also Brit Ins. Holdings N.V. v. Krant€ase No. 1:1tv-948, 2012 U.S. Dist. LEXIS 1398, at *1l§F (N.D. Ohio
Jan. 5, 2012).“Rather, the liability arises from the breach of the positive legal duafyosed by law due to the
relationships of the paes.” Gerken 20140hio-4428, 1 4 (citing Hoskins 6 Ohio St. 3d at 27&aptain 20106
Ohio-2691, 1 46).



allegation that there is coverage for the Valero suit under the policies lid kdpal conclusion
that should not be given any weighfs to specific facts alleged in the counterclaim, Valley
Forgecontends that FKI's reliance on Valley Forge’'s August 30, 2013 letter, the Tex&s cour
denial of FKI's summary judgment motion on the economic toksfor the Paulsboro refinery,
and the risk that th&exascourt’s August 26, 2014 order granting FKI summary judgment could
have been reversed on appeal still fails to support a plausible bad faithitodated on Valley
Forge geking a dedratory judgment on this issue. It asserts that none of the facts plausibly
demonstrate that any amount of the Valero settlement actually is coveladthm Valley Forge
policies. It further points out that FKI has not sought declaratelgfrin its counterclaim as to
the duty to indemnify and that in response to Valley Forge’s motion for summanygutg
asking the Court to declare that it owes no duty to indemnify, FKI failed to fetafioy facts to
counter Valley Forge’s argument, claiming only that the judgment on that issugramature.

In its response, FKI does not directly address the issue of whether Valley iramtga
reasonable belief that a controversy existed as to the duty to indemnify, but it dkes m
statements in varis portions of its briefing that touch upon the issue. Specifically, FKI states
that its “bad faith claim is not based on Valley Forge’s refusal to indemnifyaR& FKI has
chosen not to seek recovery from Valley Forge for the settlement withoValéboc. 57,
Pageld 2414). It further states that “FKI's bad faith claim is not predicatechethev [Valley
Forge] was actually liable for damages alleged in the Valero Suit in this litigat{@ac. 57,
Pageld 2415).It argues that it therefore need m@monstrate that Valley Forge actually denied
its claim in order to survive a motion to dismiss.

Valley Forge replieshat FKI incorrectly states that its bad faith claim was not based on

Valley Forge’s refusal to indemnify FKI for the Valero settlemambount, pointing to



allegations in paragraph 162 of the counterclaim. Valley Forge contends thadtiitstb defend
these allegations of bad faith underscores the lack of merit of FKI' datif faith claim.

The Court agrees with Valley Forge that IEKbad faith claim as set forth in the
counterclaim appears to be based, in part, on Valley Forge seeking a decjadzjorgnt on the
duty to indemnify. FKl'sapparentetreat from that position in its briefiraggainis noted, buthe
Court nonethelessill proceed to address the issue as alleged in the counterclaim.

Based upon the allegations set forth in the counterclaimCthet finds that the facts
allegeddo no plausibly show that Valley Forge had no reasonable belief that a controversy
existed & to the duty to indemnify. This issue is intertwined with the above discussion as to
whether Valley Forge purported denial of the claim could plausibly support a bad faith cause of
action. As explaineduprg that purported denial of the claim is iffszient and the allegations
in the counterclaimdo not plausibly demonstrate that Valley Forge wouodtd have had a
reasonable justification for any such denial. With respect to filing this demigrjudgment
action, the same facts supporting its purported denial of indemnification would prowide &
reasonable justification for its position in theckdgatory judgment action that Valley Forge had
no duty to indemnify FKI for the settlement with Valero.

As for whetherValley Forgenonetheless still coulshot have reasonably believed a
controversy existed on that issue at the time it filed the declaratory judgntemt, &KI's
allegationsdo not indicate that FKI conceded that Valley Forge had no duty to indemnify it for
the settlement prior to Valley Forge filing the declaratory judgment action. Tmtitewy, the
allegations indicate that FKI continued to contest Valley Forge’s position thated &KI no
duty to indemnify it for the settlemerhdeed, FKI specifically alleges in its counterclaim that

“Valley Forge nonetheless improperly and unreasonably denied coverage fottldraese
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betwea FKI and Valer@]” and it refers to the possibility of appeal of the judgments of the
Texas cour(Doc. 54, Pageld 2172 Based on those allegations, the only reasonable inference
is that Valley Forge had a reason to belithag a controversy existdgbtween FKI and Valley
Forgeas to whether a duty to indemnify existgal as to justify filing this lawsuit to obtain a
declaratory judgment on that issue. Although FKI now appears to be concedirtgighabti
seeking indemnification for the settlemensith Valero, that concession comes well after the
filing of the declaratory judgment action by Valley Forge and cannot be tiefbaa bad faith
claim against Valley Forge based upon the filing of this declaratory juttgmation®

Accordingly, the badaith claim shall be dismissed as to Valley Forge’s filing of the
declaratory judgment as to the duty to indem#ify.

2. Duty to Defend/Duty to Cooperate

Valley Forge argues that the allegations in the counterclaim do not plagdembnstrate
that ValleyForge lacked a reasonable belief that a controversy existed as to the dugntb de
and the duty to cooperate. Valley Forge points out that FKI never moved to dismissdimase
as frivolous or otherwise argued that the claims lacked any legal or faagisl W/alley Forge

states that FKI alleges in its counterclaims seeking a declaratory¢nd@m the duty to defend

2 Although FKI did not itself seek a declaratory judgment on the dutydeninify in this lawsuit,tidoes
not alterthe factthat there is no indication that the controversy over the duty to indemag terminated prior to
Valley Forge filing the present actionThe allegations in the counterclaim as well as FKI's response to Valley
Forge’s mation for summary judgment that Valley Forge hadutg to indemnify FKI for the settlement in which
is argued only that the motion was premature also suggest that itretilheat least ambiguous as to whether FKI
contestsvalley Forgés duty to indemnify FKI in regards to the Valero suit.

3 Moreove, the apparent concession that it is not seeking indemnification for ttfer®mt from Valley
Forge does not necessarily equate to a concession that Valley Forgechayg to indemnify FKI for the settlement.
The Court finds that it would be reasol@bgiven the circumstances presented in this easkethe contentious
history of the partiedor Valley Forge to continue to pursue the declaratory judgment as twth to indemnify.

* Although Valley Forge had measmable justification for filing the lawsuit to seeldaclaratory judgment
as to the duty to indemnify, does not necessarily follothata bad faith claim cannot be maintained against Valley
Forge for any other claim on which it seeks declaratory relief. Indeed, tiesgsave not briefed this issue in any
meaningful way, and thus, tl@urtneed not address the issue of whether a reasonable justification for one claim in
a lawsuit, but not all claims in the lawsuit, precludes a bad faith claim atfsnasurer

11



and duty to cooperate that a real and present controversy exists betweerd RKlllay Forge
regarding their respective rights and obligations under the insurance pa8dierelates to the
Valero suit. Turning to the August 30, 2013 letter, Valley Forge argues that FKI did not advance
an argument as to a party admission in response to Valley Forge’s motion forrgjodgment

or its crossmotion for summaryjudgment on the duty to defend atithat the “true facts”
establish that the products that were the subjethefcontracts in the August 30, 2013 letter
were not at issue in the Valero suit. As to the duty to cooperate, \Fatge argues that FKI's
allegations do not plausibly show a lack of controversy. Valley Forge contendsethatvsuit
against BFK that is referenced by FKI was commenced after the filintpeofdeclaratory
judgment action and does not demonstrate YaHerge lacked a reasonable belief as to a
controversy on the issue of cooperation at the time the present declaratongnudgtion was
filed.

FKI responds that the allegations plausibly show that Valley Forge lackenhabes
grounds for believing that it had no duty to defend and that FKI failed to cooperateeliekl r
first upon the allegations as to the August 30, 2013 letter sent on behalf of Valley Forge
indicating that FKI retained liability for the products that were the subjecteo5th Clarles
contract and for one of two possiblew Paulsboro contracts for products possibly at issue at
that refinery. FKI contends that the allegations as to the letter andhasladtér constituting a
party admission by Valley Forge indicate that Vallegrge itself believed that the claims
asserted in the Valero suit potentially were covered by the policies. As totyh® dooperate,
FKI points to Valley Forge’s purported admission that FKI effectively worMdlero suit such
thatValley Forge could not demonstrate that it was prejudiced or materially injuietpaired

because of any lack of cooperatioft.further states that alleged that it fully cooperated with
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Valley Forge with respect to the Valero suit. It argues that those allegplasibly show that
Valley Forge acted without reasonable justification by making unsuppaliegations
concerning a purported failure to cooperate on the part of FKI.

Valley Forge replies that the filing of the lawsuit seeking a declaratory judgsenthee
duty to defend did not plausibly constitute bad faith. First, it reiterates that thet 0g2013
letter did not constitute an admission as to a duty to defend because it did not ithdit#te
contracts for which FKI may have assumed resjmlity actually were at issue and the actual
facts establish that the contract was never at issue. Second, ValleyaFguge that FKI has
failed to plausibly show bad faith based on its claim for failure to cooperate, pagangto the
BFK lawsuitfiled by FKI. Valley Forge argues that in that lawsuit, BFK asserted tinmafive
defense of failure to timely comply with the notice requirements set forth in et Reirchase
Agreement which, if successful, could bar FKI's indemnity claims ag8Rkt and, thus, also
destroy Valley Forge’s potential subrogation rights against BFK.

As an initial matterthe Court disagrees with Valley Forge that FKI's actions or inactions
in this litigation relating to the filing of motions, seeking alternative ekeln the form of a
declaratory judgment, or asserting certain arguments in lieu of othersnimasy judgment
briefing preclude it from asserting its bad faith claim against Vafersge relating to the duty to
defend and duty to cooperate. Although@wairt agrees that there were procedural avenues that
could have been pursued at the outset of this litigatiarcluding a motion to dismiss and a
motion for judgment on the pleading®n these claims if it believed they were entirely baseless,

its failure to do so does not preclude FKI from pursuing the ctaim.

® If FKI had filed such motions at the outset, the Court also could have impos@ih canctions, if
appropriate, upon a finding that the claim lacked a reasonable basis in fact dBuéwhe Court recognizes that
there are a number of facts that may be necessary for a determinatiore ttlairtis were baseless tltauld not
necessarily be fully addressedaimmotion to dismiss or a motion for judgment on the pleadings.
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With respect to Valley Forge seeking a declaratory judgment on the duty to divend,
Court finds that FKI has alleged facts that plausibly could support a finding of blad Tche
August 30, 2014 letter relied upon by FKI, although not dispositive in and of itself, magtendic
that Valley Forge knew that FKI contracts for the St. Charles and New Paulsiforeries
arguably were at issue in the lawsuit. In addition, FKI alleges that the degans as to what
type of damages were at issue in the lawsuit were not made until the Texasrabogs on the
summary judgment motions, at which point the Texas court denied summary judgrteettes
New Paulsboro refinery based on the econdss rule. Construing those allegations in the
light most favorable to FKI, it is plausible that Valley Forge knew that the claisested in the
Valero suit arguably fell within coverage and required it to defend to the Valgnoussuant to
well-setled Ohio law. City of Sharonville v. Am. Emplrs. Ins. C@09 Ohio St. 3d 186, 189
(2006) (explaining when and haWe duty to defend arises under Ohio lagge also Cincinnati
Ins. Cos. v. Motorists Mut. Ins. CdNo. 13CVv0016eM, 2014 Ohio 3864, T 10 (9th Dist. Sept. 8,
2014) (samat City of Sharonvillg

The analysis of the claim as to the duty to defaisdis necessarily intertwined with the
Valley Forge’s request for a declaratory judgmenthl@nduty to cooperate, as the failwfean
insuredto cooperate as reqged under the policy may relievaen insurer of certain of its
obligations under the policiesSeeWeller v. Erie Ins. C9.125 Ohio App. 3d 270, 2746 (2d
Dist. 1998). As such, a determination as to whether FKI has plausibly alegezhsonable
belief as to the existence of a controversy supporting a clairdefdaratory judgmentn the
duty to defend also requires consideration of whether FKI has plausibly allegedsomable
belief as to the existence of a controversy suppgwi claim for declaratory judgment daty to

cooperate. FKI has alleged that it “fully cooperated with Valley Forge in the defensheof
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Valero Suit” and that “Valley Forge is fully aware that FKI cooperated fully withll®y Forge
in the defense of the Valero suit.Ddc. 54, Pageld 21723)° In further support, FKI's fet
sectionprovides specifiallegations as to its cooperation with Valley Forge. (Doc. 54, Pageld
215861). Italso has alleged it “was successful with respect to the defense of the Valero suit,”
that it has transferred its right to indemnification claims against Valtech to \Fadlgge, and that
it has tendered the prosecution of the lawsuit against BFK to Viatleye. (Doc. 54, Pageld
2172-73). Although the Court recognizes that the BFK lawsuit was filed after this declarato
judgment action was filed by FKI and that one of the defenses raised by BFK lawbkait is
FKI's failure to comply with notice requirements (Docs-A668) such that ialonedoes not
demonstrate a lack of controversy prior to the filing of the lawsthig allegations as a whole,
construed in the light most favorable to FKI, make it at least plauatbieis stage that FKI
coopeated as required by the policy, that Valley Forge was aware of the coopgnabioto
filing the declaratory judgment actipand/or that Valley Forge was awameor to the filing of
the declaratory judgment actidimat any lack of cooperation was noaterial and substantial or
did not prejudice its rightsSee Wellerl25 Ohio App. 3&t274-76.

Accordingly, the bad faith claim as to Valley Forge’s filing of the declaygtalgment
as to the duty to defend and the duty to cooperate shall notrbisghksl at this time

3. Defense Cost Reimbursement Based dmplied-in-Fact Contract

® Although these allegations may be considered legal conclusions couchéatamballegation that need
not be accepted as trigell Atlantic Corp. v. Twomb)y650 U.S. 544, 55 (2007),ahare not wholly without factual
support and therefore are given consideration in understandingllfgations as a whole with respect to Valley
Forge’s purported bad faith filing the declaratory judgment action on the duty to cooperate.

" This is a pulicly filed lawsuit, that is incorporated into the counterclaim by refereand,is central to
the counterclaim. Accordingly, it may properly be considered heteuitconverting the motion to dismiss into a
motion for summary judgmentGoryoka v. Quicken Loannc., 519 F. App’x 926, 927 (6th Cir. 2013pevlin v.
Kalm, 531 F. App’x 697, 703 (6th Cir. 2013 rrowood IndemCo. v. Lubrizol Corp.No. 1:10cv-2871, 2011U.S.
Dist. LEXIS 88480, at *10 (N.D. Ohio Aug. 10, 2011).
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Valley Forge argues that the allegations in the counterclaim do not pladsrhiynstrate
that Valley Forge lacked a reasonable belief that a controversy existed as tolibe-imAfact
contract claim. It points ttnited National Insurance Co. v. SST Fitness Cdp9 F.3d 914
(6th Cir. 2002), to argue that recovery of defense costs under an inmpfeect contract theory
is appropriate in this circuit and under Ohio law.

FKI responds that it has alleged that Valley Forge failed to consider evitleatces
dispositive of its impliedn-fact contract claim prior to filing its Complaint and summary
judgment briefing. FKI points to its April 13, 2013 letter in which it rejects Vallesg&e
reservation of the right to recoup defense costs. It contdwad the letter of which Valley Forge
was aware conabively shows that there was neeeting of the minds as required by Ohio law
such that Valley Forge knew when it filed the action 8@&T Fitnesw/as inapplicablelt rejects
Valley Forge’s argumerthat Valley Forgewas not required to point out the April 2013 letter
because it was written by FKI's own counsel, indicating that the primarg issthat Valley
Forge ignored this dispositive evidence in asserting its claim and in moving for sgmma
judgment.

Valley Forge replies that FKI's argument is an attempt temee its counterclaim by
alleging that Valley Forge failed to consider facts that were dispositive of its dhpifact
contract claim. It nonetheless contends,thateither case, the allegations are insufficient to
survive a motion to dismiss. It points to its summary judgment motion and how it has
established the applicability ST Fitnesdo the instant case. It claims that FKI's letter
objecting to Valley Fage’s reservation of rights is irrelevant to the requiremen&Sm Fitness
because Valley Forge continued thereafter to reserve its right to recoupededsts while FKI

accepted the defense actually offered.

16



To the extent that FKI bases its argument the conduct of Valley Forge in this
litigation, that issue is addressed below with respect to-fjiost conduct. This section
addresses only whether the filing of the request for a declaratory judgmdrat iomptiedin-fact
contract issuglausibly constituted bad faith.

The determination as to whether Valley Forge reasonably believed in istereoe of a
controversy as to the impliad-fact contract theorunderSST Fitnesss necessarily tied to the
detemination of its reasonable belief in thexistence of a controversy as to thday to defend
and duty to cooperatan which the Court has held a bad faith claim has plausibly been alleged
In other words, if Valley Forge sought the declaratory judgment on the dugfénddand the
duty to cooprate without a reasonable belief that a controversy existed, then it likewisle co
have sought the reimbursement of defense costs pursu&sTid-itnessvithout a reasonable
belief that a controversy existe@herefore, the Court finds that FKI has plausibly alleged a bad
faith claim stemming from the filing of the implied-fact contract clainat this early stage of
the litigation, and to find otherwise at this time would be premature.

Nonetheless, if a finding was made that Valley Forge had somehle belief in the
existence of a controversy at the time it filed the declaratory judgment axctidine duty to
defend and the duty to cooperate, the Court concludes that FKI would not have stated & plausibl
claim for bad faith based on Valley Forgeémpliedin-fact contract claim. Despite Valley
Forge’s contention, its April 13, 2013 letter in which it rejects Valley Forgessrvation of the
right to recoup defense costs is not dispositive of the impiiddct contract claim and does not
demongrate thatSST Fitnesss plainly inapplicable. SST Fitnesgpermits an impliedn-fact
contract claim to be asserted where it is justifiable, and a determinationh&seidtence of a

meeting of the minds requires consideration of all of the surrogrdioumstanced,egros v.
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Tarr, 44 Ohio St. 3d 1, 6 (1989). As demonstrated by FKI's own factual allegations (Doc. 54,
Pageld 215&7), FKI accepted the defense from Valley Forge even after the rejesttiendnd
generally controlled the defense in tWalero suit thereafter. As such, the entirety of the
surrounding circumstances must be evaluated to determine the existence ofiedimfptt
contract, and FKI's letter is merely one of the circumstances to be causiddrhe Court
therefore cannotonclude that FKI has plausibly stated a bad faith claim against Valley Forge
based on it the implieth-fact contract claim to the extent Valley Forgeuld be found to have
had a reasonable belief in the existence of a controversy as to the duty tatefetuty to
cooperate

Accordingly, the bad faith clainconcerningValley Forge’s filing of the declaratory
judgment as to the implied-fact contract shall not be dismissed at this time but shall be limited
to the theory that Valley Forge had no readse belief in the existence of a controversy as to
the duty to defend and therefore likewise lacked a reasonable belief as to thecexétan
controversy as to the impliad-fact contract claim for reimbursement of defense costs.

C. Valley Forge’s Liability for Bad Faith Based on Conduct in Current
Litigation

Valley Forge argues that FKI's bad faith claim, to the extent it is basedl@&y Varge’s
litigation conduct after the filing of this declaratory judgment action, carmmot the basis of a
bad fith claim. It argues that courts generally prohibit the-plisg litigation conduct from
forming the basis of a bad faith claim on two public policy grounds: (1) the introductiactof s
evidence hinders the right to defend and impairs access to the courts; and (&ngesoch
evidence is unnecessary because the trial court can assure that insureraationmaoperly or
abuse litigation tactics.It points out that FKI has not sought protection from this Court for

Valley Forge’s litigation strategy or other litigation tactics because it has notiagteaperly.
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Valley Forge states that its estoppel argument was proper and that its failtedfdots it deems
irrelevant to the issues does not support a claim that Valley Forge purposehdbaled those
facts.

FKI contends that its bad faith claims may be based on conduct occurring during in this
lawsuit While not specifically addressing the conduct in this lawsuit upon which its ctains
based, there are references in its motions to Valley Forge’s decisionderfden motions and to
leave certain facts out of pleadings and motions that FKI beleneesritical to the caseFKI
also argues that the Court can and should consider allegations as to Maleys alleged
refusal to acknowledge its tender of claims against BFK and Valtech.

Valley Forge replies that its failure to include certain factgs pleadings in this case or
other posffiling conduct in this case cannot support a bad faith claim against it. It claims that
the cases relied upon by FKI for its argument are distinguishable in thahttodyei firstparty
insurance claims, rathéran thirdparty insurance claims. It points out that the tipiagity claim
in this case was fully resolved prior to the filing of this lawsuit such that & doefall within
any exception. Valley Forge further contends that FKI's allegations as tmrnduct in this
lawsuit fail to demonstrate bad faittAs for the allegations as to Valley Forge’s alleged refusal
to acknowledge the tender of claims against BFK and Valtech, Valley Forge @nghidbe
Court should not consider them because theysatdement communications not properly
admitted in this Court and that the allegations fail to show that it acted arbitraplygiously,
or without reasonable justification.

Ohio courtshave suggestetthat the duty of good faith of the insudwes no necessarily
endat the time a lawsuit is initiated between the insurer and insured, even if that lavesuit is

declaratory judgment actionSee Westfield Cos. v. O.K.L. Can Lid&5 Ohio App. 3d 747,
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75962 (1st Dist. 2003)see also Spadafore v. Bluki€éld, Ohio Medical IndemCorp, 21 Ohio

App. 3d 201, 204 (10th Dist. 198%) That means that the insurer still retains a duty to act in
good faith towards the insured in the handling of its claim, even though they now are alversar
in the litigation pocess. See Spadafor€1 Ohio App. 3d at 204But in the course of litigating

the declaratory judgment, many actions of the insurer relating to litigation tactcstrategy

can be handled-and are most appropriately handledy-the Court, utilizing th@pplicable rules

of civil procedure.SeeHelms v. Nationwide Ins. C880 F.R.D. 354, 3662 (S.D. Ohio 2012);
Knotts v. Zurich Ins. Cp197 S.W. 3d 512, 5133 (Ky. 2006) $urveying caselaw precluding
bad faith claim based on pedtng conduc). This is so for a multitude of reasons. The rules of
civil procedure are intended to allow the parties to litigate within permissible Goesdut to

also allow a court tprevent and remedgbusive and inappropriate litigation as sasntarises.

It would be easy to allow an insured to characterize every aggressiveoltitgttic or strategy

of an insurer as bad faith in the context of a declaratory judgment action, dtenlitfigation

tactic or strategy was within the permissible bouredaof the rules of civil procedure. Allowing

a characterization of permissible litigation tactics as bad faith would umgethe purposes and
goals of the rules of civil procedure and inhibit insurers from aggressindlgraperly litigating
coverage wputes to the full extent permitted of other parties. Further, as a practical matter,
allowing the insurer to continuously add new allegations to the complaint throughootutke ¢

of litigation based on the ongoing litigation tactics of the insured would be unmanageable
Rather, the more efficient method of handling those disputes is through the rulesl of ci
procedure, andh particular, Federal Rules of Civil Procedure 11 and 37. As such, the Court

agrees with Valley Forge that the allegations guments of FKI as to bad faith based upon

8 Neither party has cited a case conclusively showing that such a duty ofajthoterminates upon the
filing of a declaratory judgment action by an insurer.
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Valley Forge’s actions in regards to its pleadings and motions for summamguatin this
declaratory judgment action fail to state a plausible claim for bad faith against Fatige®

That is not to say, however, that othpstfiling conduct of Valley Forge outside the
particular litigation tactics and strategies in this Court cannot be relevaraviogiFKI's bad
faith claim. Indeed, some Ohio courts have permitted conduct directly related to the aofdlin
the claim (as distinguished from the litigation conduct itself) to be admissibledesnee of bad
faith. Schultz v. Lincoln Nat'l Life Ins. CdNo. 69499, 1996 Ohio App. LEXIS 5777 (8th Dist.
Dec. 19, 19968)Spadafore 21 Ohio App. 3dat 204X° For example, FKI alleges that Valley
Forge has not responded to FKI's tender of a separate suit against BFK or it tetedegloffsi of
indemnification against Valtech. While the relevance of the allegations ttathrefor bad faith
against Valley Forgbased upon the handlindg ibs claims under the contract are at this time
unclear or, at least, in disputbe Court finds it plausible that such allegations could be relevant
to or somehow support FKI's claim for bad fafth.Further development of the factual record
and additional briefing on the issue is necessary to dgtgrminghe relevance and implications

of those allegation¥’

° To the extent FKI is seeking attorneys’ fees for having to defeetf its this purportedly bseless
declaratory judgment action, there are multiple avenues by which sugboteesially may be recovered, including
its pending bad faith claim, the rules of civil procedure, or under other eepet forth in Ohio caselaw.

19 Although these casese distinguishable from the present case in that they relate to tHmbaridirst-
party insurance claims, there is nothing that specifically precludegcamm to circumstances such as this one
where the insured and insurer are direct adversanidshe contractual relationship continues to exist despite the
conclusion of the underlying litigation.

1 Although Valley Forge urges the Court to consider certain docunfeitit believes plainly show that it
had a reasonable justification for its actions, the Court finds that it is prematdetermine the relevance of those
documents within the scopéthe case and prior to more complete discovery on the issues presented.

2 The Court also is not persuaded at this time that the allegations constitdtaissible settlement
discussions, as Fed. R. Evid. 408 permits admission of settlement caratimnsfor various purposes and some
courts have permitted admission of such communicationsoierad faith. See Knotts v. Zurich Ins. Cd97
S.W.3d 512, 5223 (Ky. 2006);see also Athey v. Farmers Ins. Exc®34 F.3d 357 (8th Cir. 200@¢ited with
appoval in Notes of Advisory Committee on 2006 Amendments to Fed. R. Evid. 48&8Jey Forge has not
demonstrated that settlement communications offered to prove bad fittoaelusively outside the scope of
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D. Sufficiency of Allegations of Compensatory and Punitive Damages Relating to
Bad Faith Claim

Valley Forge contends that FKI has failed to allege any compensatorggdanas
required by Ohio law, and that attorneys’ fees incurred in prosecuting bad faithators are
not considered compensatory damages. It further argues that without anyioallegato
recoverable compensatory damages, FKI's request for punitive damagesoanelyst fees in
connection with the bad faith claim must also be dismissed. Additionally, \Faige takes the
position that FKI has failed to plead facts to establish the requisite mental st&tkegfForge
for the award of punitive damages, as its allegations do not demonstratereadice

FKI responds that its allegations are sufficient to withstand Valley Fometion to
dismiss. It points out that itals alleged that Valley Forge has acted in conscious disregard of
FKI's rights, consistent with the standard of actual malice required to pex/éaith. It further
states that it has alleged damages incurred as a result of Valley Fomgdtgtcdtalsoargues
that attorneys’ fees aggoperly considered as a measure of compensatory damages even in the
absence of a punitive damage award.

Valley Forgearguestiat FKI does not dispute that attorneys’ fees and costs in responding
to the declaratory judgme action are not considered compensatory damages for bad faith. It
further contends that FKI's request for punitive damages requcne support from
compensatory damagésther than attorneys’ feeapdthatattorneys’ fees can only be awarded
in the @se if they are part of the punitive damages award.

As an initial matter, the Court must consider Federal Rule of Civil Proceduran@er U
Rule 9, only special damages must be specifically pled. Valley Forge has rutstieited that

FKI's pleading of “compensatory damages” without more is insufficient underdefele of

admissibility. As such, the Court construes tilegations and the purpose of the allegations in the light most
favorable to FKI This issue may be revisited at a later tioeing this litigation.
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Civil Procedure 9 to allow recovery of compensatory damages not specifically(iged
compensatory damages other tlaayattorneys’ feepurportedly being sought As required by
Federal Rule of Civil Procedure 8, the allegation for compensatory daiplagesVvalley Forge

on noticethat such damages are being requested by FKI. No case cited by Valleydaurges
more detailed pleadings to allow the recovery of general compensatory darmiegesFKI has
pled sufficient facts, as explained above, to support a cause of action for bad faithHidm w
compensatory damages would naturally floand has alleged it is seeking compensatory
damages as part of its recovery. Its failure to specify each and every faompgénsatory
damages it is seeking in the complaint does not preclude FKI from recoveryhoflamages.
As such, the Court finds that the allegation that FKI is seeking recovery of csatpe/
damages is sufficientt dhis stage of the litigation to state a claim for compensatory damages
independent of any attorngyfees.

To the extent that FKI seeks attorneys’ fees as part of the compensat@yedasought
for its bad faith claim, there is no question that such dam@age®mpensatory in natunender
Ohio law Zoppo v. Homestead Ins. C@1 Ohio St. 3d 552, 558 (199N ttorney fees may be
awarded as an element cbmpensatory damaggs(emphasis added)fOL Aviation, Inc. v.
Intercargo Ins. Cq.Nos. -:05-1308/L-06-1050 2006hio-6061, § 74(6th Dist. 2006) (noting
that an insurer may recover attorney fees as compensatory danfages). State Farm Mut.
Auto. Ins. Cq.128 Ohio App. 3d 607, 627 (6th Dist. 1998) (“Initially, we note that an insurer
who acts in bad faith is liable for those compensatory damages, includingegttees, flowing
from the bad faith conduct of the insurer and caused by the insurer’'s breach rattcynt
Sdeetz v. AhoNo0.1997CA003351998 Ohio App. LEXIS 2498, at *&ih Dist.May 18, 1998)

(“When there is a finding of bad faith, attorney fees may be included in considering
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compensatyr damages); Brown v. Guar. Title & Trus&KRTA No. 9441, 1996 Ohio App.
LEXIS 3812, at *12 (5th Dist. May 28, 1996) (finding that an insured may recover atfeasey

as compensatory damages when it prevails on a bad faith clais).for whether the
compensatory damages of attorseyees may be awarded without an award of punitive
damagesthere is some authority supporting both FKI's and Valley Forge’s posittmmpare
Zoppqg 71 Ohio St. 3d ab58 (“Attorney fees may be awarded as an element of compensatory
damageswvhere the jury finds that punitive damages are warrdijteddowery v. Rizer No.
96CA11], 1996 Ohio Ap. LEXIS 5111, at *6(4th Dist. Nov. 12, 198) (“A tort defendant is
liable for the plaintiff's attorney fees only if the jury finds the detartdacted with malice in the
commission of the tort and awards the plaintiff punitive damade#ig Zoppq 71 Ohio St. 3d

at 558;Digital & Analog DesignCorp. v. North Supply Cp63 Ohio St. 3d 65 662 (192);
Tulloh v. Goodyear Atomic Corp93 Ohio App. 3d 740, 756 (1994)yith Brown 1996 Ohio

App. LEXIS 3812, at 12 (“[W]e find an insured bringing a bad faith action may recover
attorney fees as compensatory damages even if said insured has not @deedotistrexistence

of actual damages separate and distinct from said attorney’s fees ** TOW); Aviation, Inc,

2006 Ohio 6061, 1 74 (“Ohio courts generally refuse to allow a prevailing party to recover
attorney fees absent a statpteviding for such an award. However, an exception to the rule can
arise if a party, particularly an insurance company, has acted in bad faith.un@ibdying
rationale is that such fees are an economicdassagesvhich flow from and are proximately
caused by the insurer’'s bad faith. Consequently, . . . an insured bringing a bad faith action may
recover attorney fees a®mpensatory damagewven if said insured has not demonstrated the

existence of actual [or punitive] damages separate and distinct from saikeytofees.”)

13 One case relied upon by tBeown court, Motorists Mutual InsuranceCo. v.Brandenburg 72 Ohio St
3d 157 (1995), has been superseded by statute.
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(internal citations and quotations omittedfhe Court, however, need not decide here whether
the attorneys’ fees are recoverable in the absence of punitive damages becausas FKI
sufficiently pled a request for punitive damages.

In Ohio, punitive damages are recoverable against an insurer that breaches @& duty
good faith upon proof by the insured of actual malice, fraud, or insult by the inZimepq 71
Ohio St. 3d at 557. “Actual malice” is defined as “(1) that stataind under which a person’s
conduct is characterized by hatred, ill will or a spirit of reveng€2) a conscious disregard for
the rights and safety of other persons that has a great probability of caubstgntial harm.”
Id. at 558. FKI has allged that “Valley Forge acted in conscious disregard for the rights of FKI
and has caused substantial harm to FKI” by engaging in the conduct specsitdivythby the
factsin the counterclaim. (Doc. 54, Pageld 2174). It also has requested puaitiegekor
that purported conduct of Valley Forge. (Id.). Those allegations, combined with thal fact
allegations set forth in the counterclaims, make it plausible that punitive daroagkl be
warranted in this instance. Valley Forge has set fortltaselaw that would require FKI to
provide more to support its request for punitive damages.

Accordingly, FKI has sufficiently pled its request for compensatory damagés a
punitive damages, as well as its request for attorneys’ fees as part of jishsatory damages.
Valley Forge’s motion to dismiss on tlgsound is therefore denied.

E. Amendment of Counterclaim

FKI seeks, in the alternative, to amend its counterclaims if the Court found thsibBR
faith claim is deficient. The Court finds thataalling the amendment in light of the above is

unnecessary.
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FKI alleges in the proposed amended counterclaim to assert allegatiardingd=KI's
intervention in the Valerauit without reasonable justification. But FKI does not identify this
new allegatn in its briefing, nor does it explain how the new allegation would alter the analysis
of its bad faith claim in any way. Valley Forge, in contrast, has demonstrated liaa the
burden of seeking an allocated verdict itself or through its insured, even when niod@esitrol
the litigation. World Harvest Church v. Grange M@as. Co,. No. 13AR290, 2013 Ohio 5707,

1 28 (10th Dist. Dec. 24, 2013ee also Lavender v. Grange Mut. Casualty, Gl@. 1979 Ohio

App. LEXIS 10921, at *123 (4th Dist. Aug. 27, 1979} Accordingly, FKI has not
demonstrated that the allegation would provide a plausible basis for a bad faith claim or
otherwise change the outcome of this decision.

FKI also proposes to asserw allegations relating to Valley Forge’s comtlafter the
filing of this lawsuit and damages resulting from such conduct. For the reascased@above,
such allegations are not properly asserted as part of a claim for bad faith ley Naige.
Accordingly, the addition of those allegations would be futile and fail to changmutbeme of
this decision.

FKI's additional allegations do not warrant allowing the filingtloé proposed amended
complaint First, theallegations concerning Valley Forge’s refusal to engage in settlement
negotiationgo resolve its claims in this litigatioare vague, but to the extent they refer to the
BFK/Valtech subrogation issue, they have already been addressed herein sitble that
allegations would not change the above resulhe allegations also arnatertwined in the

proposed amended complaint with allegations that are not properly before this CewwtichA

11t is noted that the allegation was included in the fact sectioheobtiginal Complaint, but was not
includedin relation to thebad faith claim.
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the Court does not find that it would propar this juncture to allow the proposed amended
complaint to be filed.

As for the allegatiors of damages relating to bearing the costs of purssiriyogation
claims against BFK and Valtech, the allegations may be appropriate in light furég®ing.
However,the allegations are intertwined with many allegations that are not properlg ber
Court. As such, the Court does not find that it would be proper at this juncture totladlow
proposed amended complaint to be filed.

If FKI wishes to amend the complaint to aalaly allegations that may properly be before
this Court as indicated above, it may do so through a motion for leave to amend the complaint
filed within 10 daysof entry of this Opinion and Order.

II. CONCLUSION

Consistent with the foregoing, Valley Forge’s Motion to Dismiss Count VI (Betth)Fof
FKI's Counterclaim (Doc. 55) iSSRANTED IN PART and DENIED IN PART. |t is
ORDERED that:
1. FKI's Bad Faith Counterclaim BISMISSED to the extent it is based on
a. Valley Forge’spurported deniabf coverage fothe fttlement with Valerp
b. Valley Forge’s filing of a declaratory judgment iact based on the duty to
indemnifyand the impliedn-fact contrac{except to the extent noted below)
and
c. Valley Forge’s litigation tactics and strategies inphesentitigation.
2. FKI's Bad Faith Counterclaim remains pending to the extent it
a. is basedn Valley Forge’s filing of the declaratory judgment action based on

the duty to defend and the duty to cooperate,
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b. is based onValley Forge’s filing of the declaratory judgment as to the
implied-in-fact contract but only to the exterthe argument for bd faith is
coextensivavith theargument that Valley Forge lacked a reasonable belief of
the existence of a controversy as to the duty to defend andutiyeto
cooperate, and

c. seeks to introduce, as explainagprg evidence of Valley Forge’purported
bad faith conduct after the instant litigation was filed that is distinct from
Valley Forge’s litigation tactics and strategjie

3. FKI's requests for compensatory damages, punitive damages, and attdeesysi
relation to the Bad Faith Counterclaim likeeviemain pending.
IT IS SO ORDERED.
s/Michael R. Barrett

JUDGE MICHAEL R. BARRETT
UNITED STATES DISTRICT COURT
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